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CITY OF SACRAMENTO

NEIGHBORHOODS, COLOMA COMMUNITY CENTER

PLANNING, AND DEVELOPMENT CALIFORNIA 4623 T STREET

SERVICES DEPARTMENT SACRAMENTO, CA
958194743

AREA 3 PH 916-277-6091

FAX 916-277-6083

October 27, 1997

Law and Legislation Committee
Sacramento, California

Honorable Members in Session:

SUBJECT: AN ORDINANCE AMENDING TITLE 61 OF THE SACRAMENTO CITY
CODE RELATING TO GRAFFITI ABATEMENT

LOCATION AND COUNCIL DISTRICT: City-wide
RECOMMENDATION:
It is recommended that the Law and Legislation Committee review the proposed ordinance

amendment which clarifies definitions and cost recovery procedures relating to graffiti abatement
and forward the proposed ordinance to City Council with the recommendation that it be adopted.

Noel V: Euseb ), Opet

FOR LAW AND LEGISLATION COMMITTEE MEETING OF: November 18, 1997
SUMMARY:

The proposed ordinance modification will:

L Clarify various definitions in the existing ordinance;

L Clarify and distinguish the cost recovery procedures for minors and their parents or
guardians, adults and emancipated minors, and property owners;

® Revise hearing procedures for property owners and minors and their parents or guardians
to provide administrative hearings only upon request by the affected parties.

® Add a provision pertaining to the recovery of the "costs or removal" from adults and

emancipated minors.



Law and Legislation Committee :
RE: Ordinance Amending Tile 61 : "~ November 18, 1997

BACKGROUND:

The City Council has directed staff to work with the City Attorney's Office to identify ways to
improve the efficiency of various functions in the department. The existing ordinance related to
graffiti abatement contains language that is unclear and includes procedures which has often
made cost recovery difficult. '

The proposed changes include incorporating the State’s definition of “minor” for recovery of the
“expense of abatement” of graffiti from minors and their parents or guardians. Additionally, the
term “property owner” is substituted in place of “responsible party” to clarify and distinguish the
cost recovery procedures for minors and their parents or guardians, adults and emancipated
minors, and property owners. The revised ordinance also more clearly defines "gang-related
graffiti" as it relates to the summary abatement of graffiti.

Further changes include making property owners responsible only for the costs of removing
graffiti and related administrative costs ("costs of removal"), and not be held responsible for the
law enforcement costs of identifying and apprehending a minor who defaces property of the
property owner.

Presently, the City is required to hold administrative hearings for each property owner, minor,
parent or guardian. The hearing procedures would be revised to provide administrative hearings
only upon request by the affected parties. ’ '
FINANCIAL CONSIDERATIONS:

These modifications do not carry any negative fiscal implications for the City's budget.

ENVIRONMENTAL CONSIDERATIONS:

The proposed action is exempt under the provision of CEQA under Section 15061(b)(3) because
there is no adverse environmental effect as a result of enacting the proposed ordinance.

POLICY CONSIDERATIONS:

The modifications are consistent with the Code Enforcement implementation strategies
approved by City Council. Further, the recommended changes are consistent with City Council
priorities and policies related to neighborhood revitalization and code enforcement.



Law and Legislation Committee
RE: Ordinance Amending Tile 61 November 18, 1997

MBE/WBE EFFORTS:

Not applicable. No goods or services arz being purchased.

_ :Z!ly submjtted? :
. ax B. Fernandez

Director, Area 3

Recommendation Approved:

NI s e W -
?Di-LLL-; hausiice

Betty Masuoka

Deputy City Manager
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ORDINANCE NO.

ADOPTED BY THE SACRAMENTO CITY COUNCIL

ON DATE OF

AN ORDINANCE AMENDING SECTION 61.09.904 OF
TITLE 61, RELATING TO THE SUMMARY ABATEMENT
OF GRAFFITI, AND CHAPTER 61.17 OF TITLE 61 OF
THE SACRAMENTO CITY CODE, RELATING TO
GRAFFITI ABATEMENT ‘

BE IT ENACTED BY THE COUNCIL OF THE CITY OF SACRAMENTO:

SECTION 1. B

. Section 61.09.904 is amended to read as follows:

61.09.904

(a)

(b)

Summary Abatement of Graffiti.

The city council finds that proliferation of graffiti, especially gang related
graffiti, presents an imminent danger to the public safety and welfare.

Law enforcement officials and other experts agree that immediate removal
of gang-related graffiti is necessary to reduce the risk of violent and other,
criminal activities associated with gangs and gang territories. The
presence of graffiti which is not abated immediately encourages the
creation of additional graffiti, resulting in neighborhood bllght and
increased costs of abatement. -

Notwithstanding the provisions of Section 61.09.902, the department
g is hereby authorized to summarily abate
raffiti. The abatement may be undertaken by city staff or

by outside contractors.
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SECTION 2.
Chapter 61.17 is amended to read as follows:

61.17.1700. Legislative Findings and Purpose.

The City Council finds that the increase of graffiti on both public and private
buildings, structures, and other places creates a condition of blight within the City that can
result in the deterioration of property values, business opportunities, and enjoyment of life
for persons using adjacent and surrounding properties. The City Council further finds that
the presence of graffiti is inconsistent with the City's goals of maintaining property,
preventing crime, and preserving aesthetic standards. Unless graffiti is quickly removed,
it encourages the creation of additional graffiti on nearby buildings and structures.

61.17.1701. Definitions.

As used in this chapter, the following terms have the meanings respectively
ascribed to them:
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~ {a)"Expense of abatement" includes but is not limited to, court costs, attorney's fees,
costs of removal of the graffiti or inscribed material, costs of repair and replacement of
defaced property, and the law enforcement costs incurred by the city in identifying and
apprehending a minor who defaces property with graffiti. ‘

~ {by"Graffiti" means any inscription, word, figure, or design that is marked, etched,
scratched, drawn, sprayed, painted, pasted or otherwise affixed to, or on, any surface to
the extent that it was unauthorized by the owner, or, despite authorization, is deemed by
the Neighborhood Services Anti-Graffiti Program to be a public nuisance.

“Guardian” means a minor's legal guardian who has custody and control of the
minor.

{e)"Property” means real or personal property, whether publicly or privately owned
within the City. '

61.17.1702. Declaration of Public Nuisance.

The City Council declares graffiti is a public nuisance, subject to abatement as
prescribed in this chapter. .

—3-
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61.17.1703. Proceedings against-responsibleparty

Notice of hearing. If a hearing is requested by the responsible—party
j the he:ad of the Neighborhood Services Anti-Graffiti Program

D r not less than
feﬁy—etght—He%heurs notlce of a hearing to be held by the hearung

officer for the purpose of showing cause why the public nuisance should not
be abated by the City. The notice shall contain:

(i) The street address and such other description as is required to
identify the premises.

(ii) A statement specifying the conditions that constitute the nuisance.

-4 -
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(i) An order to the fespeﬁabre—paﬁty

hearing examiner at a stated time, but in no event less than

- forty-eight{48)hedrs after having mailed such notice, to show cause
why the premises should not be declared a public nuisance and

abated in accordance with this chapter.

(iv)  Astatement advising theresponsibteparty

she has the option of voluntarily abating the nuisa

date set for the hearing. If the-responsible—party

advise the head of the Neighborhood Services Anti-Graffiti Program
in writing that he or she will abate the nuisance, and the date of
completion. The head of the Neighborhood Services Anti-Graffiti
Program will inspect the premises on the completion date, and if the
nuisance has been abated the hearing will be taken off the calendar.

‘may request a continuance of
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{f) Proof of service of hearing notice. Proof of service of the hearing notice shall
be certified by written declaration under penalty of perjury executed by the
person effecting service, declaring the time, date, and manner in which
service was made.

proceed to hear testlmony of the head of the Neighborhood Services

Anti-Graffiti Program, the-respensibleparty | , and any other
competent person regarding the condztlon of the.premises, and other

relevant facts concerning the matter.

¢#{h) Record of oral evidence at hearing. The proceedings at the hearing shall be

recorded by a tape recorder. Either party may provide a certified shorthand
reporter to maintain a record of the proceedings at the party's own expense.
Preparation of a record of the proceeding shall be governed by California
Code of Civil Procedure Section 1094.6, as presently written or
subsequently amendsad.

{if Continuances. The hearing examiner may, upon request of the responsible

party or upon request of the head of the Neighborhood Services Anti-Graffiti
Program, grant continuances from time to time for good cause shown, or
upon his or her own motion.

- 6 -
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th){j] Oaths; certification. The hearing examiner or certufled shorthand reporter
shall administer the oath or affirmation.

Evidence rules. Government Code of the State of California, Section 11513,

Subsections (a), (b), and (c), as presently written or subsequently amended,

shall apply to hearings under Title 61 of the Sacramento City Code.

¢t} Burden of proof. It must be shown by a preponderance of the evidence that

the condition of the premises constitutes a public nuisance.

't} Rights of parties.

(i) Each party may represent himself or herself, or be represented by a
person of his or her choice.

(i) If a party does not proficiently speak or understand the English
language, he or she may provide an interpreter, at his or her own
cost, to translate for the party. An interpreter shall not have any
involvement in the issues of the case prior to the hearing.

Official notice. In reaching a decision, official notice may be taken, either
before or after submission of the case for decision, of any fact that may be
judicially noticed by the courts of this state or that may appear in any of the
official records of the city or any of its departments.

Inspection of premises.

(i) The hearing examiner may inspect the premises involved in the
hearing prior to, during, or after the hearing, provided that:

(A)  Notice of such inspection shall be given to the parties before
the inspection is made; -

(B)  The parties are given an opportunity to be present during the
- inspection; and

(C) The hearing examiner shall state for the record during the
hearing, or file a written statement after the hearing for
inclusion in the hearing record, upon completion of the
inspection, the material facts observed and the conclusion
drawn from such facts.

_7>_
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(i) Each party then shall have a right to rebut or explain the matters so .
stated by the hearing examiner either for the record during the
hearing or by filing a written statement after the hearing for inclusion
in the hearing record.

(1 The decision of the hearing examiner shall be in writing and shall
contain findings of fact and a determination of the iss
The decision shall also require the-respensibte-party
to commence abatement of the nuisance not later than fifteen (15)
days after the issuance of the decision, and that the abatement be
completed within such time as specified by the hearing examiner, or
in the alternative, within the time designated by the head of the
Neighborhood Services Anti-Graffiti Program. The decision shall
inform the-respensible-party | that if the nuisance is not
abated within the time specified, the nuisance may be abated by the
city in such manner as may be ordered by the Neighborhood Services
Anti-Graffiti Program..

(ii) The decision shall also inform the applicant that the time for judicial
review is governed by California Code of Civil Procedure 1094.6.
Copies of the decision shall be delivered promptly to the parties ’
personally or sent to them by certified mail. The decision shall be
final when signed by the hearing examiner and served as provided
in this chapter.

the head of the Nelghborhood Servnces Antl-Graffltl Program shall post a
copy of it conspicuously involved and shall serve a copy on
the responsibleparty in the same manner as set forth in
Section 61.17.1703()5(e), and one copy shall be served on each of the
following, if known.to the head of the Neighborhood Services Anti-Graffiti
Program or disclosed from official public records: the holder of any mortgage
or deed of trust or other lien or encumbrance of record, the owner or holder
of any lease of record, and the holder of any other estate or legal interest of
record in the premises.

- 8 -
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(i)

If a hearing has not been requested by the responsible party, the City
may enter upon the property for the purpose of removing the graffiti,
in accordance with subsections (A) and (B) below:

(A)

Prior to entering upon private property or property owned by
a public entity other than the City for the purpose of removing
graffiti, the City shall attempt to secure the consent of the

- responsible-party | r, and a release of the City

from liability for damage to the property.

If a—respensible—party p
offending graffiti within

the responsible—party pr as refused to give
consent to the City for e cceptable to the City

consistent with this chapter the City may commence

the expense-of-abatement

procedures set forth in this chapter.

 according to the

Summary abatement of gang-related graffiti is governed by Section
61.09.904 of this Code.

“an accountmg of the expense—ef—abafemeﬁ’t
with a demand for payment to the—respensible-party

{ii} If the-expense-ofabatement |

within thirty (30) days from the date of |ssumg an accounting and
demand for payment, the unpaid amount shall constitute a lien
pursuant to Government Code Sections 38773 and 38773.1. Prior to
recording a notice of lien, the hearing officer shall provide notice
pursuant to Government Code Section 38773.1.

- 9 -
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teXiil} As an alternative to the lien described in subsection (5), above, the .
expense of abatement may, pursuant to Government Code Section
38773.5, conslitute a special assessment against a parcel of land
owned by the respensible-party v.owner. The assessment
shall be collected as provided ment Code Section
38773.5.

In addition to any other remedy provided in this chapter or available
at law, the expense—of-abatement f pursuant to
Government Code Sections 38773, 38773.1 and 3877

constitute a personal obligation against the-responsible-party

_10_
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(a)

Notice ef-hearing
Anti-Graffiti Program

(ii)

(iii)

(iv)
(v)

(vi)

g @O 4 B " Se—Ot—&
reustody-and-contretof-the-miner. The

The street address and such other descript'ion as is required to
identify the premises.

A statement specifyihg the conditions that constituted the graffiti
nuisance. :

A statement specifying that the minor created, caused, or committed
the graffiti nuisance.

An accounting of the expense of abating the nuisance.

A statement advising the minor'and the parent or guardian having

eustedy—and—control—ofthe—miner that they have the option of

voluntarily paying the expense of abatement prior to the date set for

the hearing. If the minor and the parent or guardian-having-custedy

and-eontrel-ef-the-miner choose to pay the expense prior to the date
set for hearing, they must so advise the head of the Neighborhood

- 11 -
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Services Anti-Graffiti Program in writing of the date payment will be . |
made. If the payment is made by that

off the calendar The fespeﬁﬁbfe-paﬁy

(b) :
- shall be served upon e minor
in the same—manner as—a—summeﬁs—tﬁ—a—eml—aeﬁen
(c)
perjury executed by the person effecting service, declaring the time, date,
and manner in which service was made,

- .12 -
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Hearmg‘s--generally At the time set for hearing, the hearlng—examfnef
shall proceed to hear. testimony of ¢ ;

Neighberhood-Services—-Anti-Graffit—Program, the mlnor the parent or
guardian-havingeustody-er-controt-ef- the-minef, and-any-othercempetent
persmmgafdmg—mefendﬁmn»eﬁthe—pfeﬁmes—aﬁd-eﬁwﬁrefevanﬁaeis

te)li} Record of oral evidence at hearing. The proceedings at the hearing shall be
recorded by a tape recorder. Any * party may provide a certified
shorthand reporter to maintain a record of the proceedings at the party's own
expense. Preparatlon of a record of the proceeding shall be governed by
California Co ivil Procedure Section 1094.6, as presently written or

upon request of the head of the Neighborhood Services Anti-Graffiti
Program, grant continuances from time to time for good cause shown, or
upon his or her own motion.

: or certified shorthand
reporter shall admlms.ter the oath or affirmati

thyl} Evidence rules. Government Code of the State of California, Section 11513,
Subsections (a), (b), and (c), as presently written or subsequeﬁﬂy

‘amended, shall apply to hearings under {

of-the-Sacramente-City-Code-

Burden of proof. It must be shown by a preponderance of the evidence that
the City should recover the expense of abatement from the minor and the

parent or guardlan having-custody-and-controt—of-the-minor.
§ia] Rights of parties.

()  Eschpertyme ;

- 14 -
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(i) If a party does not proficiently speak or understand the E.nglish

language, he or she may provide an interpreter, at his or her own °

cost, to translate for the party. An interpreter shall not have any
- involvement in the issues of the case prior to the hearing.

" before or after submission of the case for decision, of any fact that may be
judicially noticed by the courts of this state or that may appear in any of the
official records of the city or any of its departments. .

#{p} Form and contents of decisicn; finality of decision.

(i)  The decision of the hearing examiner shall be in writing and shall
contain findings of fact and a determination of the issues presented.

(i)  The decision shall also inform the applicant that the time for judicial
review is governed by California Code of Civil Procedure 1094.6.
Copies of the decision shall be delivered promptly to the parties

- personally or sent to them by certified mail. The decision shall be final
when signed by the hearing examiner and served as provided in this
chapter.

the head of the Neighborhood Services Anti-Graffiti Program shall serve a
copy on the minor and the parent or guardian having-custedy-and centrot-of
the-minor; in the same manner as set forth in Section 61.17. 1705(b}.

Recovery of expense of abatement against minor and parent or guardian of
minor.

e

ta}s) If the hearing officer determines that the City should recover the
expense of abatement from the minor and the parent or guardian
having custody and control of the minor, the City may provide an
accounting of the expense of abatement along with a demand for

payment to the minor and the parent or guardian -having-eustody-and
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o)) The parent or guardian-having-eustedy-and-centrot-of the-miner shall .
be jointly and severally liable with the minor for the expense of
abatement pursuant to Government Code Sections 38772, 38773.2
and 38773.6.

If the expense of abatement has not been paid within thirty (30) days

he unpaid amount shall constitute a lien pursuant
overnment Code Sections 38772 and 38773.2 against the
property of the minor and against the property of the parent or
guardian having custody and control of the minor. Prior to recording
a notice of lien, the hearing officer shall provide notlce pursuant to
Government Code Section 38773.2.

As a'n alternative to the lien described in subsection (4), above, the
expense of abatement may, pursuant to Government Code Section
38773.6, constitute a special assessment against a parcel of land
owned by the minor or by the parent or guardian kaving-eustody-and
eontrot-of-the-miner. The assessment shall be collected as provided
for in Government Code Section 38773.6.

te)¥] In addition to any other remedy provided in this chapter or available .
at law, the expense of abatement pursuant to Government Code
Sections 38772 shall constitute a perscnal obligation against the
minor and a personal obligation against the parent or guardian having

custody-and-contret-of-the-miner,

Cumulative Remedies.

The procedures set forth in this chapter are not exclusive and nothing contained
herein shall be deemed to preclude the pursunt of any available remedy, whether it is civil
or criminal.

Severability

If any section, subsection, sentence, clause, phrase or portion of this chapter is held
invalid or 'unconstitutional by any court of competent jurisdiction, that portion shall be

_16-
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deemed a separate, distinct and independent provision, and that holding shall not affect
the validity of the remaining portion.

DATE PASSED FOR PUBLICATION:
DATE ENACTED:
DATE EFFECTIVE:

"MAYOR
ATTEST: -

CITY CLERK
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ORDINANCE NO.

ADCPTED BY THE SACRAMENTO CITY COUNCIL

ON DATE OF

AN ORDINANCE AMENDING SECTION 61.09.904 OF
TITLE 61, RELATING TO THE SUMMARY ABATEMENT
OF GRAFFITI, AND CHAPTER 61.17 OF TITLE 61 OF
THE SACRAMENTO CITY CODE, RELATING TO
GRAFFITI ABATEMENT

'BEIT ENACTED BY THE COUNCIL OF THE CITY OF SACRAMENTO:

SECTION 1. B

Section 61.09.904 is amended to read as follows:
61.09.904 Summary Abatement of Graffiti. : o

(a)  The city council finds that proliferation of graffiti, especially gang related
graffiti, presents an irnminent danger to the public safety and welfare.
Law enforcement officials and other experts agree that immediate removal
of gang-related graffiti is necessary to reduce the risk of violent and other
criminal activities associated with gangs and gang territories. The
presence of graffiti which is not abated immediately encourages the
creation of additional graffiti, resulting in neighborhood blight and
increased costs of abatement.

(b)  Notwithstanding the provisions of Section 61.09.902, the department
head or his or her designee is hereby authorized to summarily abate
gang-related graffiti. The abatement may be undertaken by city staff or
by outside contractors. '

‘For purposes of this section only, “gang-related graffiti” shall be defined
as graffiti, as that term is defined in Section 61.17.1701 of this title, which

-1 -
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is placed on private or public property by any member of either of the
following: (1) a criminal street gang as that term is defined by Penal Code
Section 186.22; or (2) any ongoing organization, association, or group of
three or more persons, whether formal or informal, having as one of its
primary activities the commission of graffiti activity, which has a common
name(s) or common identifying sign(s) or symbol(s), and whose members
individually or collectively engage in or have engaged in a pattern of
graffiti activity.

(c) The costs of removal may be assessed against an adult or emancipated
minor responsible for creating the graffiti nuisance pursuant to the
procedures in Chapter 61.17 of this title. The expense of abatement may
be assessed against a minor responsible for creating the graffiti nuisance

or his or her parent or guardian who has custody and control of the minor

pursuant to the procedures .in Chapter 61.17 of this title.
'SECTION 2.
Chapter 61.17 is amended to read as follows
61.17.1700. Leglslatlve Findings and Purpose.
The City Council finds that the increase of graffiti on both public and private

buildings, structures, and other places creates a condition of blight within the City that can
‘result in the deterioration of property values, business opportunities, and enjoyment of life

for persons using adjacent and surrounding properties. The City Council further finds that -

the presence of graffiti is inconsistent with the City's goals of maintaining property,
preventing crime, and preserving aesthetic standards. Unless graffiti is quickly removed,
it encourages the creation of additional graffiti on nearby buildings and structures.

61.17.1701. - Definitions.

As used in this chapter, the following terms have the meanings respectively
ascribed to them:

“Costs of removal” means the costs of removing graffiti and related administrative
costs incurred by the City.

"Expense of abatement" includes but is not limited to, court costs, attorney's fees,
costs of removal of the graffiti or inscribed material, costs of repair and replacement of

e 2 —
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defaced property, and the law enforcement costs incurred by the city in |dent|fy|ng and
apprehending a minor who defaces property with graffiti.

"Graffiti" means any mscnptnon word, figure, or design that is marked, etched,
scratched, drawn, sprayed, painted, pasted or otherwise affixed to, or on, any surface to
the extent that it was unauthorized by the owner, or, despite authorization, is deemed by
the Neighborhood Serwces Anti-Graffiti Program to be a public nuisance.

“Guardian” means a minor's legal guardlan who has custody and control of the
minor.

“Minor” means an unemancipated person under the age of eighteen (18) who has
confessed to, admitted to, or pled guilty or nolo contendere to a violation of Section 594,
594.3, 640.5, 640.6, or 640.7 of the Penal Code , or a minor convicted by final judgment
of a violation of Section 594, 594.3, 640.5, 640.6, or 640.7 of the Penal Code, or a minor
declared a ward of the Juvenile Court pursuant to Section 602 of the Welfare and
Institutions Code by reason of the commission of an act prohibited by Section 594, 594.3,
640.5, 640.6, or 640.7 of the Penal Code.

“Parent” means a minor's parent(s) who have custody and control of the minor.

"Property" means real or personal property, whether publicly or prlvately owned
within the City. _

“Property owner” means any person who is the owner.of the property, or who has
primary responsibility for contro! over the property, or who has primary responsibility for
the repair and maintenance of the property.

61.17.1702. Declaration of Public Nuisance.

The City Council declares graffiti is a public nuisance, subject to abatement as
prescribed in this chapter.

61.17.1703. Proceedings against property owner.

(a)  Prohibition. No property owner shall permit his or her property that

has been defaced with graffiti to remain so defaced for more than ten

(10) calendar days after the head of the Neighborhood Services Anti-
Graffiti Program has notified him or her of the graffiti.

-3 -
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(b)

(c)

(d)

Notice of graffiti. The head of the Neighborhood Services Anti-Graffiti
Program shall notify a property owner of the existence of a graffiti nuisance
on his or her property. The notice of graffiti shall inform the property owner
that he or she has ten (10) calendar days from the mailing of the notice to
remove the graffiti from the property. The notice of graffiti shall be sent by
first class mail.

Notice of viclation. If the graffiti is not removed within ten (10) calendar days
from the mailing of the notice of graffiti, the head of the Neighborhood
Services Anti-Graffiti Program shall send by certified mail, postage prepaid,
return receipt requested, a notice of the violation to the property owner. The
notice of violation shall inform the property owner of his or her right to
request a hearing within ten (10) calendar days of the mailing of the notice
of violation.

Notice of hearing. If a hearing is requested by the property owner, the head
of the Neighborhood Services Anti-Graffiti Program shall give theproperty
owner not less than ten (10) days prior notice of a hearing to be held by the
hearing officer for the purpose of showing cause why the public nuisance
should not be abated by the City. The notice shall contain:

(i)  The street address and such other description as is required to
identify the premises.

L 1
(i) A statement specifying the conditions that constitute the nuisance.

(iii)  Anorder.to the property owner to appear before a hearing examiner
at a stated time, but in no event less than ten days after having
mailed such notice, to show cause why the premises should not be
declared a public nuisance and abated in accordance with this
chapter.

(iv) A statement advising the property owner that he or she has the
option ofivoluntarily abating the nuisance prior to the date set for the
hearing.: If the property owner chooses voluntary abatement, such
abatzment must be completed prior to the hearing date. The property

. owner must advise the head of the Neighborhood Services
Anti-Graffiti Program in writing that he or she will abate the nuisance,
and the date of completion. The head of the Neighborhood Services
Anti-Graffiti Program will inspect the premises on the completion date,
and if the nuisance has been abated, the hearing will be taken off the

-4 -
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(e)

calendar. The property owner may request a continuance of the
hearing pursuant to Section 61.17.1703 (i).

Service of Hearing Notice. The Hearing notice shall be served upon the
requesting party either personally or by mailing a copy of such notice by
certified mail, postage prepaid, return receipt requested, not less than ten
(10) calendar days prior to the hearing date.

(1)

(2)

(4)

In the event that the property owner refuses to accept certified, return
receipt mail, or cannot personally be served, service may be made by
substituted service. In lieu of personal delivery of a copy of the
notice, a notice or any amended or supplemental notice may be
served by leaving a copy during usual office hours in his/her office
with the person who is apparently in charge, and by thereafter mailing
by first-class mail a copy of the notice to the owner at the address
where the copy of the notice was left. Or, a notice or any amended
or supplemental notice-may be served by leaving a copy at the
owner’s dwelling, usual place of abode, or usual place of business in
the presence of a competent member of the household or a person
apparently in charge of his/her office or place of business, at least 18
years of age, and thereafter mailing by first-class mail a copy of the
notice to the owner at the address where the copy was left.

In the event the property owner refuses to accept certified return
receipt mail or cannot be personally served and has a property
manager, or rental agency overseeing the premises, substituted
service may be made as set forth in subsection (1) above upon the
property managyer or rental agency.

If the property owner lives out of state and will not accept certified,
return receipt mail, then service may be made by first-class mail.

If the property owner cannot be located after a diligent search,
service may be made by publication in a Sacramento newspaper of

- general circulation which is most likely to give actual notice to the

property owner.

Proof of service of hearing notice. Proof of service of the hearing notice shall
be certified by written declaration under penalty of perjury executed by the
person effecting service, declaring the time, date, and manner in which
service was made.
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(9)

(h)

(k)

(0

(m)

Hearings-—-generally. At the time set for hearing, the hearing examiner shall
proceed to hear testimony of the head of the Neighborhood Services
Anti-Graffiti Program, the property owner, and any other competent person
regarding the condition of the premises, and other relevant facts concernmg
the matter. '

Record of oral evidence at hearing. The proceedings at the hearing shall be
recorded by a tape recorder. Either party may provide a certified shorthand
reporter to maintain a record of the proceedings at the party's own expense.
Preparatlon of a record of the proceeding shall be governed by California
Code of Civil Procedure Section 1094.6, as presently written or
subsequently amended

Qontlnuances. The hearing examiner may, upon request of the responsible
party or upon request of the head of the Neighborhood Services Anti-Graffiti
Program, grant continuances from time to time for good cause shown, or
upon his or her'own motion.

Oaths; cerfification. The hearing examiner or certified shorthand reporter
shall administer the oath or affirmation.

Evidence rules. Government Code of the State of California, Section 11513,
Subsections (a), (b), and (c), as presently written or subsequently amended,

- shall apply to hearings under Title 61 of the Sacramento City Code.

Burden of p_'roof. It must be shown‘by a preponderance of the evidence that
the condition of the premises constitutes a public nuisance.

Rights of parties.

(i) Each party may represent hlmself or herself, or be represented by a
person of his or her cholce

'(ii) If a party does not proficiently speak or understand the English

language, he or she may provide an interpreter, at his or her own
cost, to ‘translate for the party. An interpreter shall not have any
involvement in the issues of the case prior to the hearing.

_6‘_
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(n)  Official notice. In reaching a decision, official notice may be taken, either
before or after submission of the case for decision, of any fact that may be
judicially noticed by the courts of this state or that may appear in any of the
official records of the city or any of its departments.

(0)  Inspection of premises.

(i)

(i)

The hearing examiner may inspect the premises involved in the
hearing prior to, during, or after the hearing, provided that:

(A)  Notice of such inspection shall be given to the parties before
the inspeaction is made;

(B)  The parties are given an opportunity to be present during the
inspection; and ‘

(C) The hearing examiner shall state for the record during the

. hearing, or file a written statement after the hearing for

~ inclusion in the hearing record, upon completion of the

. inspection, the material facts observed and the conclusion
drawn from such facts.

Each party then shall have a right to rebut or explain the matters so
stated by the hearing examiner either for the record during the
hearing or by filing a written statement after the hearing for inclusion
in the hearing record.

(p) Form and contents of decision; finality of decision.

(i)

The decision of the hearing examiner shall be in writing and shall
contain findings of fact and a determination of the issues presented.
The decision shall also require the property owner to commence
abatement of the nuisance not later than fifteen (15) days after the
issuance of the decision, and that the abatement be completed within
such time as specified by the hearing examiner, or in the alternative,
within the time designated by the head of the Neighborhood Services
Anti-Graffiti Program. The decision shall inform the property owner
that if the nuisance is not abated within the time specified, the
nuisance may be abated by the city in such manner as may be
ordered by the Neighborhood Services Anti-Graffiti Program.

- 7 -
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(@)

(r)

(i)  The decision shall also inform the applicant that the time for judicial
review is governed by California Code of Civil Procedure 1094.6.
Copies of the decision shall be delivered promptly to the parties
personally or sent to them by certified mail. The decision shall be
final when signed by the hearing examiner and served as provided
in this chapter. . :

Service of the hearing examiner's decision. Upon issuance of the decision,
the head oi the Neighborhood Services Anti-Graffiti Program shall post a
copy of it conspicuously on the premises involved and shall serve a copy on
the property owner, in the same manner as set forth in Section
61.17.1705(e), and one copy shall be served on each of the following, if
known to the head of the Neighborhood Services Anti-Graffiti Program or
disclosed from official public records: the holder of any mortgage or deed of
trust or other lien or-encumbrance of record, the owner or holder of any

‘lease of record, and the holder of any other estate or legal interest of record

in the premises.
Abatement by City.

(i) If a hearing has not been requested by the responsible party, the City
may enter upon the property for the purpose of removing the graffiti,
in accordance with subsections (A) and (B) below:

(A) Priorto ehtering upon private property or property owned by
a public entity other than the City for the purpose of removing
graffiti, the City shall attempt to secure the consent of the

. property owner, and a release of the City from liability for

. damage to the property.

(B)  If a property owner fails to remove the offending graffiti within
the specified ten (10) day period, or if the property owner has
refused to give consent to the City for entry on terms
acceptable to the City consistent with this chapter, the City
may commence abatement of the graffiti nuisance and
proceedings to recover ‘
the costs of removal according to the procedures set forth in
this chapter.

(i) Summary abatement of gang-related graffiti is govérned by Section
61.09.904 of this Code. '

...8-
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(s) Recovery of costs of removal against propérty owner.

61.17.1704

(a)

(b)

The recovery of the costs of removal against a property owner shall be
according to the following procedures:

(i)

(i)

(iii)

(iv)

Upon the City's removal of the public nuisance, the City may provide
an accounting of the costs of removal along with a demand for
payment to the property owner.

If the costs of removal have not been paid within thirty (30) days
from the date of issuing an accounting and demand for payment, the
unpaid amount shall constitute a lien pursuant to Government Code
Sections 38773 and 38773.1. Prior to recording a notice of lien, the
hearing officer shall provide notice pursuant to Government Code
Section 38773.1.

As an alternative to the lien described in subsection (5), above, the
expense of abatement may, pursuant to Government Code Section
38773.5, constitute a special assessment against a parcel of land
owned by the property owner. The assessment shall be collected as
provided for in Government Code Section 38773.5.

In addition to any other remedy provided in this chapter or available
at law, the costs of removal pursuant to Government Code Sections
38773, 38773.1 and 38773.5 shall constitute a personal obligation
against the property owner.

Proceedings against adults and emancipated minors.

The City shall be entitled to recover the costs of removal from an adult or
emancipated minor.

Notice and order. The head of the Neighborhood Services Anti-Graffiti
Program may issue a notice and order to an adult or emancipated minor to
recover the costs of removal. The notice and order shall contain:

(i)

(ii)

The street address and such otherAdescription as is required to
identify the premises. '

A statement specifying the conditions that constituted the graffiti

nuisance.

- 9 -
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(©)
A

(e)

61.17.1705.

(a)

(i) A statement specifying that the adult or emancipated minor created,
caused, or committed the graffiti nuisance.

(iv)  An accounting of the costs of removal of the nuisance.

Service of notice and order. The notice and ordér shall be served upon the
adult or emancipated minor .in the manner prescribed by Section
61.17.1703(e).

Proof of service of notice and order. Proof of service of the notice and order
shall be certified by written declaration under penalty of perjury, executed by
the person effecting service, declaring the time, date, and manner in which
service was made.

Hearings and decisions. Hearings and decisions by hearing examiners
shall be governed by Sections 61.17.1705(d) - (p).

Proceedings against minor and parents or guardians of minor.

Notice and order. The head of the Neighborhood Services Anti-Graffiti
Program may issue a notice and order to a minor and the parent or guardian
to recover the expense of abatement from the minor and the parent or

guardian . The notice and order shall contain the following:

(i) The street address and such other description as is required to
- - identify the premises.

(i) A statement specifying the conditions that constituted the graffiti
nuisance.

(i) A statement specifying that the minor created, caused, or.committed
the graffiti nuisance. :

(iV) An accounting of the expense of abating the nuisance.
(v)  Astatement advising the minor and the parent or guardian that they
may request a hearing to contest the order within thirty (30) calendar

days after mailing of the order.

(vi) A statement advising the minor and the parent or guardian that they
have the option of voluntarily paying the expense of abatement prior
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(b)

(c)

(d)

(e)

to the date set for the hearing. If the minor and the parent or guardian
choose to pay the expense prior to the date set for hearing, they
must so advise the head of the Neighborhood Services Anti-Graffiti
Program in writing of the date payment will be made. If the payment
is made by that date, the hearing will be taken off the calendar. The
minor and parent or guardian may request a continuance of the
hearing pursuant to Section . 61.17.1705(j).

Service of notice and order. The notice and order, shall be served upon
the minor and the parent or guardian in the manner prescribed by
subsection (e) of this Section.

Proof of service of notice and order. Proof of service of the notice and order
shall be certified by written declaration under penalty of perjury executed by
the person effecting service, declaring the time, date, and manner in which
service was made.

Hearing.

(i) All requests for hearing shall be made to the head of the
Neighborhood Services Anti-Graffiti Program.

(i) All requests for hearing to contest an order shall be made in writing
within thirty (30) calendar days after mailing of the Notice and Order.

(i) Whenever the minor or the parent or guardian requests a hearing, the
head of the Neighborhood Services Anti-Graffiti Program shall issue
a hearing notice to the requesting party allowing that party to appear
before a hearing examiner to show cause why the City should not

recover the expense of abatement from the minor and the parent or
guardian. The hearing notice shall contain a statement that all

interested persons may attend and testify at the hearing.

(iv) If a request for hearing is not filed within the time set forth in
subsection (ii) above, the order shall be deemed final.

Service of Hearing Notice. The Hearing notice shall be served upon the
requesting party either personally or by mailing a copy of such notice by

certified mail, postage prepaid, return receipt requested, not less than ten |

(10) calendar days prior to the hearing date.
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(1)

3)

4

In the event that the minor or parent or guardian refuses to accept
certified, return receipt mail, or cannot personally be served, service
may be made by substituted service. In lieu of personal delivery of
a copy of the notice, a notice or any amended or supplemental notice
may be served by leaving a copy during usual office hours in his/her
office with the person who is apparently in charge, and by thereafter
mailing by first-class mail a copy of the notice to the owner at the
address where the copy of the notice was left. Or, a notice or any
amended or supplemental notice may be served by leaving a copy at
the owner’'s dwelling, usual place of abode, or usual place of
business in the presence of a competent member of the household or
a person apparently in charge of his/her office or place of business,
at least 18 years of age, and thereafter mailing by first-class mail a
copy of the notice to the owner at the address where the copy was
left. ,

In the event the minor or parent or guardian refuses to accept
certified return receipt mail or cannot be personally served and has
a property manager, or rental agency overseeing the premises,
substituted service may be made as set forth in (1) above upon the
property manager or rental agency.

If the minor or parent or guardian lives out of state and will hot accept
certified, return receipt mail, then service may be made by first-class
mail. - -

If the minor or parent of guardian cannot be located after a diligent
search, service may be made by publication in a Sacramento
newspaper of general circulation which is most likely to give actual
notice to the minor and parent or guardian.

Proof of service of the hearing notice. Proof of service of the hearing notice
shall be certified by written declaration under penalty of perjury executed by
the person effecting service, declaring the time, date, and manner in which
service was made.

Failure to effect service. Failure to effect service an any person specified
herein shali not invalidate proceedings against any person who is properly
served, or relieve any such person from any duty or obligation imposed by
the provisions of this section.

- 12 -
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(h)

(i)

@)

(k)

(1)

(n)

(0)

Hearings--generally. At the time set for hearing, the hearing officer shall
proceed to hear the testimony of city staff, , the minor, the parent or
guardian, and any other person regarding the city’s right to recover the
expense of abatement.

Record of oral evidence at hearing. The proceedings at the hearing shall be
recorded by a tape recorder. Either party may provide a certified shorthand
reporter to maintain a record of the proceedings at the party's own expense.
Preparation of a reccrd of the proceeding shall be governed by California
Code of Civil Procedure Section 1094.6, as presently written or hereinafter
amended. :

Continuances. The hearing r officer may, upon request of the minor or
parent or guardian or upon request of the head of the Neighborhood

Services Anti-Graffiti Program, grant continuances from time to time for :

good cause shown, or upon his or her own motion.

Oaths The hearing officer or certified shorthand reporter shall administer
the cath or affirmation.

Evidence rules. Govemnment Code of the State of California, Section 11513,
Subsections (a), {b), and (c), as presently written or hereinafter amended,
shall apply to hearings under this chapter.

Burden of proof. It must be shown by a preponderance of the evidence that
the City should recover the expense of abatement from the minor and the
parent or guardian .

Rights of parties.

(i) The parties and anyone who participates

in a hearing under this chapter may be represented by an attorney
or other person of the party’s choice.

(i)  If a party does not proficiently speak or understand the English

language, he or she may provide an interpreter, at his or her own

cost, to translate for the party. An interpreter shall not have any -

involvement in the issues of the case prior to the hearing.

Official notice. In reaching a decision, official notice may be taken, either

= 13 -

FOR CITY CLERK USE ONLY
ORDINANCE NO.

DATE ADOPTED:

7%



(P)

(Q)

N

before or after submission of the case for decision, of any fact that may be
judicially noticed by the courts of this state or that may appear in any of the

- official records of the city or any of its departments.

Form and contents of decision; finality of decision.

(i)  The decision of the hearing examiner shall be in writing and shall
contain findings of fact and a determination of the issues presented.

(i)  The decision shall also inform the applicant that the time for judicial
review is governed by California Code of Civil Procedure 1094.6.
Copies of the decision shall be delivered promptly to the parties
personally or sent to them by certified mail. The decision shall be final
when signed by the hearing examiner and served as provided in this
chapter:

Service of the hearing examiner's decision. Upon issuance of the decision,
the head of the Neighborhood Services Anti-Graffiti Program shall serve a
copy on the minor and the parent or guardian -in the same manner as set
forth in Section 61.17. 1705 (e) o

Recovery of expense of abatement against minor and parent or guardian of
minor. -

(i If the hearing officer determines that the City should recover the
expense of abatement from the minor and the parent or guardian
having custody and control of the minor, the City may provide an
accounting of the expense of abatement along with a demand for
payment to the minor and the parent or guardian .

(i) The parent or guardian shall be' jointly and severally liable with the
minor for the expense of abatement pursuant to Government Code
Sections 38772, 38773.2 and 38773.6.

iii) If the expense of abatement has not been paid within thirty (30) days
from the date of issuing an accounting and demand for payment, or,
if no’hearing was requested thirty (30) days from the mailing of the
notice and order, the unpaid amount shall constitute a lien pursuant
to Government Code Sections 38772 and 38773.2 against the
property of the minor and against the property of the parent or

_14 -

FOR CITY CLERK USE ONLY
ORDINANCE NO.

DATE ADOPTED:




guardian having custody and control of the minor. Prior to recording
a notice of lien, the hearing officer shall provide notice pursuant to
Government Code Section 38773.2.

(iv)  As an alternative to the lien described in subsection (4), above, the
expense of abatement may, pursuant to Government Code Section
38773.6, constitute a special assessment against a parcel of land
owned by the minor or by the parent or guardian . The assessment
shali be collected as provided for in Government Code Section
38773.6.

(v) in addition to any. other remedy provided in this chapter or available
at law, the expense of abatement pursuant to Government Code
Sections 38772 shall constitute a personal obligation against the
minor and a personal obligation against the parent or guardian .

61.17.1706. Cumulative Remedies.

The procedures set forth in this chapter are not exclusive and nothing contained
herein shall be deemed to preclude the pursuit of any avallable remedy, whether it is civil
or criminal.

61.17.1707. Severability

If any section, subsection, sentence, clause, phrase or portion of this chapter is held
invalid or unconstitutional by any court of competent jurisdiction, that portion shall be
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deemed a separate, distinct and independent provision, and that holding shall not affect
the validity of the remaining portion.
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