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SUBJECT: SB 2148 (Petris) and AB 3967 (Polanco) 
Re: Distribution of Tobacco Products to Minors 

Honorable Members in Session: 

SUMMARY 

This report recommends that the Law and Legislation Committee oppose SB 2148 (Petris) 
and AS 3967 (Polanco) relating to distribution of tobacco products to minors, unless they 
are amended to provide that a distributor of tobacco products may reasonably rely only on 
an identification document which contails the person's name, date of birth, personal 
description and photograph. 

BACKGROUND 

On July 27, 1988, the City Council enacted a comprehensive local ordinance relating to the 
furnishing of tobacco products to minors. During 1988, the California Legislature amended 
Penal Code Section 308, which also relates to distribution of tobacco products to minors. 
That Penal Code amendment required some adjustments in the City's regulations which 
were made by an ordinance adopted in July, 1989. 

This session the Legislature is considering two bills which would amend Penal Code Section 
308. These new laws would not change the fact that local governments may enact local 
regulations consistent with Penal Code Section 308. However, as 308 becomes more 
complex, it is difficult to ensure that local regulations will be deemed consistent. 
Therefore, undesirable features of Penal Code Section 308 become a serious concern. 

The City's ordinance allows the furnisher of tobacco products to rely on documentary 
evidence of a person's age if it contains the person's name, date of birth, description, and 
picture of the person. This is the same type of document which a purveyor of alcoholic 
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beverages. may rely on to prove that a person is 21 years of age or older, pursuant to 
Business and Professions Code Section 25660. 

In contrast, Penal Code Section 308, as it now exists and as it would be amended by SB 
2148 and AB 3967, accepts as evidence of majority: 

"...a facsimile of or a reasonable likeness of a document issued 
by a federal; state, county, or municipal government, or 
subdivision or agency thereof, including, but not limited to, a 
motor vehicle operator's license, a registration certificate issued 
under the Federal Selective Service Act, or an identification 
card issued to a member of the armed forces." 

There is no requirement that the document be an original, describe the person, or contain 
a photograph of the person. It is obvious that tobacco purchasers could easily use a 
counterfeit identification document or one belonging to another person. 

Business. and Professions Code Section 25660 (referred to above) formerly authorized 
reliance on the same identification which Penal Code Section 308 currently approves. 
Business and Professions Code Section 25660 was amended in 1987 to require identification 
documents less vulnerable to misuse. Penal • Code Section 308's provision should be 
similarly amended now. 

Although there may be other provisions of SB 2148 and AB 3967 which affect the City's 
regulations, the City Attorney believes that, if the requirements for documentary proof of 
majority are amended to be identical to those in Business and Professions Code Section 
25660, the combination of Penal Code Section 308 and the City of Sacramento ordinance 
will provide a practical scheme for reducing the distribution of tobacco products to minors. 
If the identification documents considered acceptable are not revised, the City should 
oppose SB 2148 and AB 3967 as ineffective measures at the state level which ,threaten to 
interfere with effective measures at the local level. 

• FINANCIAL DATA 

None. 

POLICY CONSIDERATIONS 

Opposition to these bills, unless amended, is consistent with the City's policy to reduce 
consumption of tobacco by minors. Consumption of tobacco by minors cannot be reduced 
effectively if false identification documents are easily accepted. 



Respectfully submitted, 

JAMES P. JACKSON, City Attorney 
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MBE/WBE 

Not applicable. 

RECOMMENDATION 

It is recommended that the Law and Legislation Committee express opposition to SB 2148 
and AB 3967 unless amended to accept only identification of majority which contains a 
name, date of birth, personal description and photograph, and direct the City's Legislative 
Advocate to actively seek amendment of these bills. 

DIXNE B. BAUER 
Deputy City Attorney 

Contact Person to 
Answer Questions: 

Diane B. Baiter 
Deputy City .  Attorney 
449-5346 

Law and Legislation 
May 24, 1990 

All Districts 



AMENDED IN SENATE MARCH 26, 1990 

SENATE BILL 	 No. 2148 

Introduced by Senator Petris 
• 

February 22, 1990 

An act to amend Section 308 of the Penal Code, relating to 
tobacco sales. 

LEGISLATIVE COUNSEL'S DIGEST 

SB 2148, as amended, Petris. Tobacco sales to minors. 
(1) Existing law, Section 308 of the Penal Code, provides 

that every person, firm, or corporation which knowingly sells, 
gives, or many way furnishes to another person who is under 
the age of 18 years any tobacco, tobacco products, or smoking 
paraphernalia is punishable by a fine of $200 for the 1st 
offense, $500 for the 2nd offense, and $1,000 for the 3rd 
offense. 

(2) This bill would delete "person" from these provisions, 
and, in addition, would provide that every employer, 
employee, or other person who actually sells, gives, or in any 
way furnishes these products to a person who is under the age 
of 18 years is guilty of an infraction punishable by a fine of $100 
for the 1st offense, $200 for the 2nd offense, and $500 for the 
3rd offense. Because the bill would create a new crime, it 
would impose a state-mandated local program. 

(3) The bill also would provide that any employer who sells 
these products shall inform his or her• employees of the 
provisions in Section 308 of the Penal Code. Moreover, if the 
employer fails to comply with this provision and his or her 
employee violates the provisions of paragraph (2) , the bill 
would provide that the employer, in addition to any other 
penalty imposed, would be guilty ei & miedemeeatet 
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lattylishahle hat subject to a civil action, as specified, and a fine 
of $208 fer thc 4s.t effease;  4500 fer the 2dt€1 effense ;  afrd $1,00C 
fer the 3rd offense. BCCE111.3C the hill wettlel crcate Rev, 
crimc , wettlei ifftpese sta-teitiaaftelatee local program. 

(4) Existing law requires every person, firm, cyl 
corporation which sells or deals in these products to post ,2 
copy of this law in their place of business, and provides a fine 
for failing to so post of $10 for a 1st offense, and $50 fol 
subsequent violations. 

This bill would increase the penalties for the failure of e 

person, firm, or corporation which sells or deals in these 
products to post a copy of this law in their place of busines: 
from $10 for the 1st offense and $50 for each succeedin 
violation to $50 and $100, respectively. 

(5) The bill also would provide that in no instance shal. 
probation, in lieu of a fine, be imposed as punishment foi 
violating these provisions and in no instance shall the fine be 
reduced or waived, unless the defendant demonstrates to the 
court's satisfaction that he or she is unable to pay a fine. 

The California Constitution requires the state to reimburse 
local agencies and school districts for certain costs mandate( 
by the state. Statutory provisions establish procedures fo] 
making that reimbursement. 

This bill would provide that no reimbursement is require( 
by this act for a specified reason. 

Vote: majority. Appropriation: no. Fiscal committee: yes 
State-mandated local program: yes. 

The people of the State of California do enact as follows: 

1 	SECTION 1. Section 308 of the Penal Code i 
2 amended to read: 
3 308. (a) Every firm or corporation which knowingl 
4 sells, gives, or in any way furnishes to a person who i 
5 under the age of 18 years any tobacco, cigarette, o 
6 cigarette papers, or any other preparation of tobacco, a 
7 any other instrument or paraphernalia that is designe 
8 for the smoking or ingestion of tobacco, produci 
9 prepared from tobacco, or any controlled. substance 

10 subject to either a criminal action for a whistieeffteattE 



 

3 	 SB 2148 

1 misdemeanor or to a civil action brought by a city 
2 attorney, a county counsel, or a district attorney, 
3 punishable by a fine of two hundred dollars ($200) for the 
4 first offense, five hundred dollars ($500) for the second 
5 offense, and one thousand dollars ($1,000) for the third 
6 offense. 
7 	(b) Any employer, employee, or other person who 
8 actually sells, gives, or in any way furnishes tobacco or 
9 other products specified in subdivision (a) to another 

10 person who is under the age of 18 years is guilty of an 
11 infraction punishable by a fine of one hundred dollars 
12 ($100) for the first offense, two hundred dollars ($200) for 
13 the second offense, and five hundred dollars ($500) for 
14 the third offense. 
15 	(c) Any employer who sells tobacco or other products 
16 specified in subdivision (a) shall inform his or her 
17 employees of the provisions of this section. If an employer 
18 fails to comply with this provision and his or her 
19 employee violates subdivision (b) , the employer, in 
20 addition to any other penalty imposed undcr titie seetieit 
21 shall be guilty ef faistletnetuaer puni3hablo se specified 
22 itt suladiN43ieft -(.ft.)-7 under this section, is subject to a civil 
23 action brought by a city attorney, a county counsel, or a 
24 district attorney, with a fine of one thousand dollars 
25 ($1,000), unless the defendant demonstrates to the 
26 court's satisfaction that he or she is unable to pay the fine. 
27 	(d) Notwithstanding Section 1464 or any other 
28 provision of law, 25 percent of each civil and criminal 
29 penalty collected pursuant to this section shall be paid to 
30 the office of the city attorney, county counsel, or district 
31 attorney, whoever is responsible for bringing the 
32 successful action, and 25 percent of each civil and 
33 criminal penalty collected pursuant to this section shall 
34 be paid to the city or county for the administration and 
35 cost of the community service work component provided 
36 in subdivision (f) . 
37 	(e) Proof that a defendant, or his or her employee or 
38 agent, demanded, was shown, and reasonably relied upon 
39 evidence of majority shall be defense to any acticn 
40 brought pursuant to this section. Evidence of majority of 
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1  a person is a facsimile of or a reasonable likeness of a v 
2 document issued by a federal, state, county, or municipf 
3 government, or subdivision or agency thereof, including, 
4 but not limited to, a motor vehicle operator's license, a 
5 registration certificate issued under the Federal Selective 
6 Service Act, or an identification card issued to a member 
7 of the armed forces. 

	

8 	For purposes of this section, the person liable for selling 
9 or furnishing tobacco products to minors by a tobacco 

10 vending machine shall be the person authorizing the 
11 installation or placement of the tobacco vending machine 
12 upon premises he or she manages or otherwise controls 
13 and under circumstances in which he or she, has 
14 knowledge, or should otherwise have grounds for 
15 knowledge, that the tobacco vending machine will be 
16 utilized by minors. 

	

17 	(f) Every person under the age of 18 years who 
18 purchases or receives any tobacco, cigarette, or cigarette 
19 papers, or any other preparation of tobacco, or any other 
20 instrument or paraphernalia that is designed for th 
21 smoking of tobacco, products prepared from tobacco, o. 
22 any controlled substance shall, upon conviction, be 
23 punished by a fine of fifty dollars ($50) or 25 hours of 
24 community service work. 

	

25 	(g) Every person, firm, or corporation which sells, or .  

26 deals in tobacco or any preparation thereof, shall post 
27 conspicuously and keep so posted in his, her, or their 
28 place of business a copy of this act, and any person failing 
29 to do so shall, upon conviction, be punished by a fine of 
30 fifty dollars ($50) for the first offense and one hundred 
31 dollars ($100) for each succeeding violation of this 
32 provision, or by imprisonment for not more than 30 days. 

	

33 	The Secretary of State is hereby authorized to have 
34 printed sufficient copies of this act to enable him or her 
35 to furnish dealers in tobacco with copies thereof upon 
36 their request. 

	

37 	(h) For purposes of determining the liability of 
38 persons, firms, or corporations controlling franchises c - 
39 business operations in multiple locations for the secon 
40 and subsequent violations of this section, each individual 
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1 franchise or business location shall be deemed a separate 
• 2 entity. 
• 3 	(i) It is the Legislature's intent to regulate the subject 

4 matter of this section. As a result, no city, county, or city 
5 and county shall adopt any ordinance or regulation 
6 inconsistent with this section. 
7 	(j) Notwithstanding any other provision of• this 
8 section, the Director of Corrections may sell or supply 
9 tobacco and tobacco products, including cigarettes and 

10 cigarette papers, to any person confined in any institution 
11 or facility under his, her, or its jurisdiction who has 
12 attained the age of 16 years, if the parent or guardian of 
13 the person consents thereto, and may permit smoking by 
14 any such person in any such institution or facility. No 
15 officer or employee of the Department of Corrections 
16 shall be considered to have violated this section by any 
17 act authorized by this subdivision. 
18 	(k) In no instance shall probation, in lieu of a fine, be 
19 imposed as punishment for violating this section, and in 
20 no instance shall the fine be reduced or waived, unless 
21 the defendant demonstrates to the court's satisfaction 
22 that he or she is unable to pay a fine. 
23 SEC. 2. No reimbursement is required by this act 
24 pursuant to Section 6 of Article XIII B of the California 
25 Constitution because the only costs which may be 
26 incurred by a local agency or school district will be 
27 incurred because this act creates a new crime or 
28 infraction, changes the definition of a crime or infraction, 
29 changes the penalty for a crime or infraction, or 
30 eliminates a crime or infraction. Notwithstanding Section 
31 17580 of the Government Code, unless otherwise 
32 specified in this act, the provisions of this act shall become 
33 operative on the same date that the act takes effect 
34 pursuant to the California Constitution. 

0 

U. 
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AMENDED IN ASSEMBLY APRIL .23, 1990 

CALIFORNIA LEGISLATURE-I989-90 REGULAR 'SESSION 

ASSEMBLY BILL 	 No. 3967 

Introduced by Assembly Member Filantc Polanco 

March 2, 1990 

An act to repeal Section 17537.3 of the Business and 
Professions Code, and to amend Section 308 of the Penal 
Code, relating to tobacco products. 

LEGISLATIVE COUNSEL'S DIGEST 

AB 3967, as amended, Pliant° Polanco. Tobacco products:-  
distribution to minors. 

Existing provisions of the Business and Professions Code 
regulate the advertising and distribution of smokeless tobacco 
products with regard to persons under the age of 18 years, as 
specified. A violation of these provisions is a misdemeanor and 
various other civil penalties and remedies are available. 

Existing provisions of the Penal Code 'also, among other 
things, provide that it is a public offense, punishable as 
specified, to sell, give, or in any way furnish to any person who 
is under the age of 18 years, any tobacco, tobacco products, or 
smoking paraphernalia. 

This bill would transfer the provisions of the Business and 
Professions Code to the Penal Code and make a violation of 
the provisions punishable in the same manner as the 
provisions of the Penal Code. It In addition, the bill Would 
expand these provisions to apply to the advertising and 
distribution of tobacco products, rather than only to 
smokeless tobacco products, thereby expanding the scope of 
an existing crime and creating a state-mandated local 
program. The bill would also include legislative declarations 
that the purpose of this measure is to ensure that cigarette and 
tobacco product sampling is conducted in accordadce 
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state law in order to prevent the unlawful distribution of those 
products to persons under the age of 18 years. 

This bill would incorporate additional changes in Section 
308 of the Penal Code proposed by SB 2148 to become 
operative only if tli„is bill and SB 2148 are enacted and this bill 
is enacted last. 

Vote: majority. Appropriation: no Fiscal committee: 
yes. State-mandated local program: tie yes. 

The people of the State of California do enact as follows: 

	

1 	SECTION 1. Section 17537.3 of the Business and 
2 Professions Code is repealed. 

	

3 	SEC. 2. Section 308 of the Penal Code is amended to 
4 read: 

	

5 	308. (a) Every person, firm or corporation which 
6 knowingly sells, gives, or in any way furnishes to another 
7 person who is under the Sage of I.& years any tobacco, 
8 cigarette, or cigarette papers, or any other preparation of 
9 tobacco, or any other instrument or paraphernalia that is 

10 designed for 'the smoking or ingestion of tobacco, 
11 products prepared from tobacco, or any controlled 
12 substance, is subject to either a criminal action for a 
13 misdeameanor or to a civil action brought by a city 
14 attorney, a county counsel, or a district attorney, 
15 punishable by a fine of two hundred dollars ($200) for the 
16 first offense, five hundred dollars ($500) for the second 
17 offense, and one thousand dollars ($1,000) for the third 
18 offense.. 

	

19 	Notwithstanding Section 1464 or any other provision of 
20 law, 25 percent of each civil and criminal penalty 
21 collected pursuant to this subdivision. shall be paid to the 
22 office of the city attorney, county Counsel, or district 
23 attorney, whoever is responsible for bringing the 
24 successful action, and 25 percent of each civil and 
25 criminal penalty collected pursuant to this subdivision 
26 shall be paid to the city or county for the administration 
27 and cost of the community service work component 

	

28 	provided in subdivision (b) . 	• 	. 
29 _Proof that a defendant, or his or her employee or agent;- 
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1 demanded, was shown, and reasonably relied upon 
2 evidence of majority shall be defense to any actor 
3 brought pursuant to this subdivision. Evidence of 
4 majority of a person is a facsimile of or a reasonable 
5 likeness of a document issued by a federal, state, county, 
6 or municipal government, or subdivision or agency 
7 thereof, including, but not limited to, a motor vehicle 
8 operator's license, a registration certificate issued under 
9 the Federal Selective Service Act, or an identification 

10 card issued to a member of the armed forces. 
11 	For purposes of this section, the person liable for selling 
12 or furnishing tobacco products to minors by a tobacco 
13 vending machine shall be the person authorizing the 
14 installation or placement of the tobacco vending machine 
15 Upon premises he or she manages or otherwise controls 
16 and under circumstances in which he or she has 
17 knowledge, or should otherwise have grounds for 
18 knowledge, that the tobacco vending machine will be 
19 utilized by minors. 
20 	(b) Every person under the age of 18 years Whc 
21 purchases or receives any tobacco, cigarette, or cigarette 
22 papers, or any other preparation of tobacco, or any other 
23 instrument or paraphernalia that is designed for the 
24 smoking of tobacco, products prepared from tobacco, or 

ig 25 any controlled substance shall, upon conviction, be 
26 punished by a fine of fifty dollars ($50) or 25 hours of 
27 community service work. 
28 	(c) Every person, firm or corporation which sells, or 
29 deals in tobacco or any preparation thereof, shall post 
30 conspicuously and keep so posted in his, her, or their 
31 place of business a copy of this act, and any such person 
32 failing to do so shall upon conviction be punished by a 
33 fine of ten dollars ($10) for the first offense and fifty , 
34 dollars ($50) for each succeeding violation of this

•  35 provision, or by imprisonment for not more than 30 days. 
36 	The Secretary of State is hereby authorized to have „ 
37 printed sufficient copies of this act to enable him or her 
38 to furnish dealers in tobacco with copies thereof upon 
39 their request for the same. 	, 
40 . (d) For purposes of determining the liability of- 

7"\ 
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1 persons, firms, or corporations controlling franchises c 
2 business operations in multiple locations for the secon ,  
3 and subsequent violations of this section, each individw 
4 franchise or business location shall be deemed a separati 
5 entity. 

	

6 	(e) Any person who commits any of the following act 
7 is subject to either a criminal action for a misdemeano 
8 or to a civil action brought by a city attorney, a count: 
9 counsel, or a district attorney, punishable by a fine of tw( 

10 hundred dollars ($200) for the first offense, five hundrec 
11 dollars ($500) for the second offense, and one thousanc 
12 dollars ($1,000) for the third offense: 

	

13 	(1) Offers, as part of an advertising plan or program 
14 promotional offers of tobacco products which requirE 
15 proof of purchase of a tobacco product unless it carries a 
16 designation that the offer is not available to minors. Each 
17 promotional offer shall include in any mail-in coupon a 
18 statement requesting purchasers to verify that the 
19 purchaser is 18 years of age or older. 

	

20 	(2) Honors mail-in and telephone requests for 
21 promotional offers of tobacco products unless 
22 appropriate efforts are made to ascertain that a purchaser 
23 is over 18 years of age. For purposes of this paragraph, 
24 appropriate efforts to ascertain the age of a purchaser 
25 includes, but is not limited to, requests for a purchaser's 
26 birth date. 

	

27 	(3) Distributes, by any means, as part of an advertising 
28 plan or program, free samples of tobacco products within 
29 a two Meek two -block radius of any premises or facilities 
30 whose primary purpose is directed toward persons under 
31 the age of 18 years including, but not limited to, schools, 
32 clubhouses, and youth centers, when those premises are 
33 being used for their primary purposes. 

	

34 	(4) Distributes, as part of any advertising plan or 
35 program, unsolicited samples of tobacco products 

through a mail campaign. 

	

37 	(f) It is the Legislature's intent to regulate the subject 
38 matter of this section. As a result, no city, county, or city 
39 and county shall adopt any ordinance or regulation 
40 inconsistent with this section 
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1 	(g) Notwithstanding any other provision of this 
2 section, the Director of Corrections may sell or supply 
3 tobacco and tobacco products, including cigarettes and 
4 cigarette papers, to any person confined in any institution 
5 or facility under his, her, or its jurisdiction who has 
6 attained the age of 16 years, if the parent or guardian of 
7 the person consents thereto, and may permit smoking by 
8 any such person in any such institution or facility. No 
9 officer or employee of the Department of Corrections 

10 shall be considered to have violated this section by any 
11 act authorized by this subdivision. 

	

12 	SE& 12n. 

13 SEC. 2:5. Section 308 of the Penal Code is amended to 
14 read: 

	

15 	308. (a) Every per-seit firm or corporation which 
16 knowingly sells, gives, or in any way furnishes to thaetlier 

• 17 a person who is under the age of 18 years any tobacco, 
18 cigarette, or cigarette papers, or any other preparation of 
19 tobacco, or any other instrument or paraphernalia that is 
20 designed for the smoking or ingestion of tobacco, 
21 products prepared from tobacco, or any controlled 
22 substance, is subject to either a criminal action for a 
23 misdeameanor or to a civil action brought by a city 
24 attorney, a county counsel, or a district attorney, 
25 punishable by a fine of two hundred dollars ($200) for the 
26 first offense, five hundred dollars ($500) for the second 
27 offense, and one thousand dollars ($1,000)_ for the third 
28 , offense. 
29 (b) Any employer, employee, or other person who 
30 actually sells, gives, or in any way furnishes tobacco or 
31 other products specified in subdivision (a) to another 
32 person who is under the age of 18 years is guilty of an 
33 infraction punishable by a fine of one hundred dollars 
34 ($100) for the first offense, two hundred dollars ($200) for 
35 the second offense, and five hundred dollars ($500) for 
.36 the third offense. 

	

37 	(c) Any employer who sells tobacco or other products 
38 specified in subdivision (a) shal?..in_form his or her 
39 employees of the provisions of this seation. If an employer 
40 'fails to comply With this provision and his or - her 

_ 
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1  employee violates subdivision (b), the employer, 
2 addition to any other penalty imposed under this sectior 
3 shall be guilty of a misdemeanor punishable as specifiei 
4 in subdivision (a) 
5 	(d) Notwithstanding Section 1464 or any othe 
6 provision of law, 25 percent of each civil and crimina 
7 penalty collected pursuant to this subdivision sectioz 
8 shall be paid to the office of the city attorney, count! 
9 counsel, or district attorney, whoever is responsible foi 

10 bringing the successful action, and 25 percent of eact 
11 civil and criminal penalty collected pursuant to thi: 
12 eubdiviaion section shall be paid to the city or county fot 
13 the administration and cost of the community service 
14 work component provided in subdivision -(45) (f) . 
15 	(e) Proof that a defendant, or his or her employee or 
16 agent, demanded, was shown, and reasonably relied upon 
17 evidence of majority shall be defense to any action 
18 brought pursuant to this subdivi3ion section. Evidence of 
19 majority of a person is a facsimile of or a reasonable 
20 likeness of a document issued by a federal, state, county, 
21 or municipal government, or subdivision or agency 
22 thereof, including; but not limited to, a motor vehicle 
23 operator's license, a registration certificate issued under 
24 the Federal Selective Service Act, or an identification 
25 card issued to a member of the armed forces. 
26 	For purposes of this section, the person liable for selling 
27 or furnishing tobacco products to 'minors by a tobacco 
28 vending machine shall be the person authorizing the 
29 installation or placement of the tobacco vending machine 
30 upon premises he or she manages or otherwise controls 
31 and under circumstances in which he or she has 
32 knowledge, or should otherwise have grounds for 
33 knowledge, that the tobacco vending machine will be 
34 utilized by minors. 
35 	-(49.)- 
36 	(I) Every person under the age of 18 years who 
37 purchases or receives any tobacco, cigarette, or cigarette 
38 papers, or any other preparation of tobacco, or any other 
39 instrument or paraphernalia that is designed for the 
40 smoking of tobacco, products prepared from tobacco, or 
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J 1 any controlled substance shall, upon conviction, 
2 punished by a fine of fifty dollars ($50) or 25 hours of 
3 community service work. 
4 it+ 

	

5 	(g) Every person, firm or corporation which sells, or 
6 deals in tobacco or any preparation thereof, shall post 

(11) 7 conspicuously and keep so posted in his, her, or their 
8 place of business a copy of this act, and any Cuch person 
9 failing to do so shall, upon conviction, be punished by a 

10 fine of teft fifty dollars -4149* ($50) for the first offense and 
11 fgt."; one hundred dollars +00* ($100) for each 
12 succeeding violation of this provision, or by 
13 imprisonment for not more than 30 days. 

	

14 	The Secretary of State is hereby authorized to ha.ve. 
15 printed sufficient copies of this act to enable him or her 
16 to furnish dealers in tobacco with copies thereof upon 
17 their request Cep the selfte. 

	

18 	-(44+ 

	

19 	(h) - For purposes of determining the liability 
20 persons, firms, or corporations controlling franchises or 
21 business operations in multiple locations for the second 
22 and subsequent violations of this section, each individual 
23 franchise or business location shall be deemed a separate 
24 entity. 
25 (i) Any person who commits any of the following acts 
26 is subject to either a criminal action for a misdemeanor 
27 or to a civil action brought by a city attorney, a county 
28 counsel, or a district attorney, punishable by a fine of two 
29 hundred dollars ($200) for the first offense, five hundred 
30 dollars ($500) for the second offense, and one thousand 
31 dollars ($1,000) for the third offense: 

	

32 	(1) Offers, as part of an advertising plan or program, 
33 promotional offers of tobacco products which require 
34 proof of purchase of a tobacco product unless it carries a 
35 designation that the offer is not available to minors. Each 
36 promotional offer shall include in any mail-in coupon a 
37 statement requesting purchasers to verify that 
38 purchaser is 18 years of age or older: 
39 (2) Honors mail-in and telephone requests for 
40 promotional offers of tobacco products unless 
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1 appropriate efforts-  are made to ascertain that a purchaser (71 
2 is over 18 years of age. For purposes of this paragraph, 
3 appropriate efforts to ascertain the age of a purchaser 
4 -includes, but is not limited to, requests for a purchaser's 
5 birth date. 

	

6 	(3) Distributes, by any means, as part of an advertising 
7 plan or program, free samples of tobacco products . within 
8 a two-block radius of any premises or facilities whose 
9 primary purpose is directed toward persons under the 

10 age of 18 years including, but not limited to, schools, 
11 clubhouses, and youth centers, when those premises are 
12 being used for thOr primary purposes. 

	

13 	(4) Distributes, as part of any advertising plan or 
14 program, unsolicited samples of tobacco products. 
15 through a mail campaign. 

	

16 	(c)  

	

17 	a) It is the Legislature's intent to regulate the subject 
18 matter of this section. As a result, no city, county, or city 
19 and county shall ,adopt any ordinance or regulation 
20 inconsistent with this section. 

	

21 	-(4=)- 

	

22 	(k) Notwithstanding any other provision of this 
23 section, the Direcior of Corrections may sell or supply 
24 tobacco and tobacco products, including cigarettes and 
25 cigarette papers, to any person confined in any institution 
26 or facility under his, her, or its jurisdiction who has 
27 attained the age of 16 years, if the parent or guardian of 
28 the person consents thereto, and may permit smoking by 
29 any such person in any such institution or facility. No 
30 officer or employee of the Department of Corrections 
31 shall be considered to have violated this-section by any 
32 act authorized by this subdivision. 

	

33 	(1) In no instance shall probation, in lieu of a fine, be 
34 imposed as pimishinent for violating this section unless 
35 the defendant demonstrates to the court's satisfaction 
36 that he or she is unable to pay a fine. 
37 SEC 3. Section 2.5 of this bill incorporates amendments 
38 to Section 308 of the Penal Code proposed by both this bill 
39 and SB 2148. It shall only become operative if (1) both 
40 bills are enacted and become effective on January I, 1991, 

• 
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1 (2) each bill amends Section 308 of the Penal Code, and 
2 (3) this bill is enacted after SB 2148, in which case Sectio 
3 2 of this bill shall not become operative. 
4 	SEC. 4. • The Legislature hereby declares that the 
5 intent of this act is to ensure that cigarette and tobacco 
6 product sampling is conducted according to certain 
7 standards including monitoring to ensure that 
8 distribution to minors does not °occur. 

_ 
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