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Hazardous Materials shall mean any materials, wastes, substances and
chemicals deemed to be hazardous under applicable Legal Requirements, or the
handling, storage, remediation, or disposal of which are regulated by applicable
Legal Requirements.

LEED shall mean “Leadership in Energy and Environmental Design” as
established by the U.S. Green Building Council.

Legal Requirements shall mean all applicable federal, state and local laws,

. codes, ordinances, rules, regulations, orders and decrees of any government or
quasi-government entity having jurisdiction over the Project or Site, the practices
involved in the Project or Site, or any Work.

Site shall mean the project as defined by the parcel number.
Special Conditions of Contract shall mean Exhibit B to this contract.

Subcontractor shall mean any person or entity retained by Design-Builder as an
independent contractor to perform a portion of the Work and shall include
material, labor, and suppliers.

Substantially Complete as applied to the Work shall mean that the building is
ready for its intended purpose without undue interference, but there are minor
deficiencies, as determined by the City Representative, that do not prevent the
Work from being fully functional nor pose any risk to the public health, safety or
welfare or public or private property, as determined by the City Representative.
The Work shall be considered substantially complete on the date that the City
Representative accepts a final punchlist prepared by Design-Builder in writing
and the City’s Representative issues a Notice of Substantial Completion.
Liquidated damages are based upon the final completion date listed in the Notice
of Completion document that is filed with the County. Liquidated damages are
not based upon substantial completion, beneficial occupancy, or certificate of
occupancy.

Sub-Subcontractor shall mean any person or entity retained by a Subcontractor
as an independent contractor to perform any portion of a Subcontractor's Work
and shall include material, men and suppliers.

Testing Authority shall mean the individual in charge of organizing, conducting,
paying for all testing and documentation, administering tests, documenting all
test results and compiling a formal Acceptance Testing Report required under
Title 24, Part 6. For the purposes of this contract the Design-Builder shall be the
Testing Authority.

Work shall mean all efforts associated with Design-Builder’s design, construction
and other services required by the Contract Documents, including procuring and
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furnishing all materials, equipment, services and labor reasonably inferable from
the Contract Documents.

Rain Days shall mean days when rain exceeds the 30 year annual mean
precipitation by more than 20% as listed in the National Oceanic and
Atmospheric Administration (NOAA) for the Sacramento Airport for the period of
1971-2000, when measured during the construction period of the contract. Rain
days shall not be measured against monthly averages.

Excusable Delay is limited to time delays directly caused by any of the following
where the Design-Builder was not directly or indirectly responsible for the action:

14.

15.

16.
17.

Acts of God;

Acts of a public enemy;

Fires;

“Rain Days” as defined in Exhibit B Section 1.02.R;
Riots;

Insurrections;

Epidemics;

Quarantine restrictions;

Strikes;

. Lockouts;

. Sitdowns;

. Unreasonable acts of a governmental agency;

. Priorities or privileges established for the manufacture, assembly, or

allotment of materials necessary in the Work by order, decree or
otherwise of the United States or by any department, bureau,
commission, committee, agent, or administrator of any legally
constituted public authority;

Changes in the Work ordered by City insofar as they necessarily require
additional time in which to complete the Work and are not part of a
Change Order;

Prevention of Design-Builder from commencing or prosecuting the Work
because of the acts of others, excepting Design-Builder's subcontractors
or suppliers; or

Prevention of Design-Builder from commencing or prosecuting the Work
because of a Citywide failure of public utility service.

Any situation beyond the City’s control.

Excusable Delays shall specifically exclude all of the following:

1.

2,

Delays that do not directly impact the critical path on the approved
project schedule;

Delays that could have been avoided by the exercise of care, prudence,
foresight and diligence on the part of Design-Builder;

Reasonable delays resulting from time required by City for review of any
Design-Builder submittals and for the making of surveys, measurements
and inspections;

Any delay arising from an interruption in the prosecution of the Work on
account of reasonable interference by others employed by City that
does not necessarily prevent the completion of the entire Work within
the time specified.
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2.1

2.00 DESIGN-BUILDER’S SERVICES AND RESPONSIBILITIES

General Services

Design-Builder's Representative shall be reasonably available to City and shall
have the necessary expertise and experience required to supervise the Work.
Design-Builder's Representative shall communicate regularly with City and shall
be vested with the authority to act on behalf of Design-Builder. Design-Builder's
Representative may be replaced only with the mutual agreement of City and
Design-Builder.

Design-Builder shall provide City with a monthly status report detailing the
progress of the Work, including (i) confirmation the Work is proceeding according
to schedule, (ii) listing of discrepancies, conflicts, or ambiguities in the Contract
Documents that require resolution, (iii) a listing of health and safety issues
related to execution and completion of the Work, (iv) a listing of other items
requiring resolution so as not to jeopardize Design-Builder’s ability to complete
the Work for the Contract Price and within the Contract Time(s), (v) a detailed
cost and time breakdown of project cost and any executed or pending PCQO’s or
Change Orders, and (vi) a detailed work schedule for subsequent the 60 day
period.

Design-Builder shall prepare and submit, at least ten (10) days prior to the
meeting contemplated by Section 2.1.D hereof, a Critical Path Schedule for the
execution of the Work. The schedule shall indicate the dates for the start and
completion of the various stages of Work, including the dates when City
information and approvals are required to enable Design-Builder to achieve the
Contract Time(s). The schedule shall be revised as required by conditions and
progress of the Work, but such revisions shall not relieve Design-Builder of its
obligations to complete the Work within the Contract Time(s), as such dates may
be adjusted in accordance with the Contract Documents. Adjustments to the
Critical Path Schedule shall not use “float” or “excused delays” unless approved
by City's Designate Representative City's review of and response to the schedule
shall not be construed as relieving Design-Builder of its complete and exclusive
control over the means, methods, sequences and techniques for executing the
Work.

Within fifteen (15) days of the issuance of the Notice to Proceed the
Design- Builder will meet to discuss issues affecting the administration of the
Work and to implement the necessary procedures, including those relating to
submittals and payment, to facilitate the ability of the parties to perform their
obligations under the Contract Documents.

Design-Builder assumes responsibility for protection, security and control of all
facilities, structures and equipment within the areas of construction.
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2.2

23

2.4

Design-Builder assumes responsibility for installation, transferring, maintaining
and paying for all utility costs related to the execution of the Work through
issuance of the final Notice of Substantial Completion.

Design Professional Services

Design-Builder shall, consistent with applicable State of California licensing laws,
provide through qualified, licensed design professionals employed by Design-
Builder, or procured from qualified, California licensed design consultants, the
necessary design services, including architectural, engineering and other design
professional services, for the preparation of the required drawings, specifications
and other design submittals to permit Design-Builder to complete the Work
consistent with the Contract Documents. Licensed design consultants shall not
include licensed contractors preparing designs for work they will install under the
provisions of Division 3 of the Business and Professions Code by Section 5537.2 or
6737.3. Nothing in the Contract Documents is intended or deemed to create any
legal or contractual relationship between City and any design consultant employed
by Design-Builder.

Standard of Care for Design Professional Services

The standard of care for all design professional services performed to execute
the Work shall be the care and skill ordinarily used by members of the design
profession practicing under similar conditions at the same time and locality of the
Project. Notwithstanding the preceding sentence, if the parties agree upon
specific performance standards for any aspect of the Work, such standards are
to be set forth in an exhibit to the Contract entited “Performance Standard
Requirements,” the design professional services shall be performed to achieve
such standards.

Design Development and Construction Document Services

Design-Builder and City shall, consistent with any applicable provision of the
Contract Documents, agree upon any interim design submissions that City may
wish to review, such interim design submissions may include design criteria,
drawings, diagrams and specifications setting forth the Project requirements. On
or about the time of the scheduled submissions, Design-Builder and City shall
meet and confer about the submissions, with Design-Builder identifying during
such meetings, among other things, the evolution of the design and any
significant changes or deviations from the Contract Documents, or, if applicable,
previously submitted design submissions. Minutes of the meetings will be
maintained by Design-Builder and provided to all attendees for review. Following
the design review meeting, City shall review and approve the interim design
submissions in a time that is consistent with the turnaround times set forth in
Design-Builder's schedule, but no less than 10 calendar days for simple design
reviews and no less than 20 calendar days for construction document reviews.
Time limits established above shall not apply to regulatory or advisory reviews
such as the Design Review Commission, Community Reviews, Environmental
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2.5

Review, Planning Commission, Building Department, Fire Department, Health
Department or similar reviews.

Design-Builder shall submit Construction Documents to the City setting forth in
detail drawings and specifications describing the requirements for construction of
the Work. The Construction Documents shall be consistent with the latest set of
interim design submissions, as such submissions may have been maodified in a

design review meeting. The parties shall have a design review meeting to
discuss, and City shall review and approve, the documents in accordance with
the procedures set forth Section 2.4.A above. Design-Builder shall proceed with
construction in accordance with the approved Construction Documents and shall
submit Construction Documents to City prior to commencement of construction in
a format or formats acceptable to the City.

City's review and approval of interim design submissions and the Construction
Documents is for the purpose of mutually establishing a conformed set of
Contract Documents compatible with the requirements of the Work. Neither City's
review nor approval of any interim design submissions and Construction
Documents shall be deemed to transfer any design liability from Design-Builder
to City.

To the extent not prohibited by the Contract Documents or Legal Requirements,
Design-Builder may prepare interim design submissions and Construction
Documents for a portion of the Work to permit construction to proceed on that
portion of the Work prior to completion of the Construction Documents for the
entire Work.

Review and approval by the City does not supersede or relieve the Design-
Builder from securing all required regulatory reviews. Where regulatory reviews
modify the scope of work the Design-Builder shall immediately advise the City of
the cost and schedule impacts and develop alternative solution(s) acceptable to
the regulatory agency(s) and the City within the GMP.

Legal Requirements

Design-Builder shall perform the Work in accordance with all Legal Requirements
presented in the General Conditions of the Contract and shall provide all notices
applicable to the Work as required by the Legal Requirements.

The Contract Price and/or Contract Time(s) may be adjusted to compensate
Design-Builder for the effects of any changes in the Legal Requirements or LEED
Compliance Requirements enacted after the Guaranteed Maximum Price is
accepted by the City. Such effects may include, without limitation, revisions
Design-Builder is required to make to the Construction Documents because of
changes in Legal Requirements or LEED Compliance. This exception does not
apply where changes were the result of normal regulatory updates, or where the
changes were publicly available for review prior to the date the City accepted the
GMP
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2.6

2.7

Government Approvals, Utility Fees and Permits

Except as noted in “cost of the Work” Design-Builder shall prepare and file all
documentation and applications and pay all necessary permits, approvals, licenses,
utility charges, government charges/fees and inspection costs required for the
prosecution of the Work by any utility, government or quasi-government entity having
jurisdiction over the Project.

Design-Builder shall provide reasonable assistance to City in obtaining those
permits, approvals and licenses that are City’s responsibility.

Design-Builder's Construction Phase Services

Unless otherwise provided in the Contract Documents to be the responsibility of
City or a separate contractor, Design-Builder shall provide through itself or
Subcontractors the necessary supervision, labor, inspection, testing, start-up,
material, equipment, machinery, temporary utilities and other temporary facilities
to permit Design-Builder to complete construction of the Project consistent with
the Contract Documents.

Design-Builder shall perform all construction activities efficiently and with the
requisite expertise, skill and competence to satisfy the requirements of the
Contract Documents. Design-Builder shall at all times exercise complete and
exclusive control over the means, methods, sequences and techniques of
construction.

Design-Builder shall employ only Subcontractors who are duly licensed and
qualified to perform the Work consistent with the Contract Documents. City may
reasonably object to Design-Builder's selection of any Subcontractor, provided
that the Contract Price and/or Contract Time(s) shall be adjusted to the extent
that City's decision impacts Design-Builder’s cost and/or time of performance.

Design-Builder assumes responsibility to City for the proper performance of the
Work of Subcontractors and any acts and omissions in connection with such
performance. Nothing in the Contract Documents is intended or deemed to
create any legal or contractual relationship between City and any Subcontractor
or Sub-Subcontractor, including but not limited to any third-party beneficiary
rights.

Design-Builder shall coordinate the activities of all Subcontractors. If City
performs other work on the Project or at the Site with separate contractors under
City's control, Design-Builder agrees to reasonably cooperate and coordinate its
activities with those of such separate contractors so that the Project can be
completed in an orderly and coordinated manner without unreasonable
disruption.

Design-Builder shall keep the Site reasonably free from debris, trash and
construction wastes to permit Design-Builder to perform its construction services
efficiently, safely and without interfering with the use of adjacent land areas.
Upon Substantial Completion of the Work, or a portion of the Work, Design-
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2.8

3.00

3.01

Builder shall remove all debris, trash, construction wastes, materials, equipment,
machinery and tools arising from the Work or applicable portions thereof to
permit City to occupy the Project or a portion of the Project for its intended use.

Design-Builder shall secure all non-professional services, labor, materials, sub-
contractors following competitive bidding guidelines. Design-Builder may be
asked to include the City’'s designated representative in all competitive bidding
activities including notification(s), document release, bid receipt/documentation,
bid analysis, bid verification, bid challenges, and award procedures.

Design-Builder’s Responsibility for Project Safety

Design-Builder recognizes the importance of performing the Work in a safe
manner so as to prevent damage, injury or loss to (i) all individuals at the Site,
whether working or visiting, (ii) the Work, including materials and equipment
incorporated into the Work or stored on-Site or off-Site, and (jii) all other property
at the Site or adjacent thereto. Design-Builder assumes responsibility for
implementing and monitoring all safety precautions and programs related to the
performance of the Work. Design-Builder shall, prior to commencing
construction, designate a Safety Representative with the necessary qualifications
and experience to supervise the implementation and monitoring of all safety
precautions and programs related to the Work. Unless otherwise required by the
Contract Documents, Design-Builder’'s Safety Representative shall be an
individual stationed at the Site who may have responsibilities on the Project in
addition to safety. The Safety Representative shall make routine daily inspections
of the Site and shall hold weekly safety meetings with Design-Builder's
personnel, Subcontractors and others as applicable.

Design-Builder and Subcontractors shall comply with all Legal Requirements
relating to safety, as well as any City-specific safety requirements set forth in the
Contract Documents, provided that such CITY-specific requirements do not
violate any applicable Legal Requirement. Design-Builder will immediately report
in writing any safety-related injury, loss, damage or accident arising from the
Work to City's Representative and, to the extent mandated by Legal
Requirements, to all government or quasi-government authorities having
jurisdiction over safety-related matters involving the Project or the Work.

Design-Builder’s responsibility for safety under this Section 2.08 is not intended
in any way to relieve Subcontractors and Sub-Subcontractors of their own
contractual and legal obligations and responsibility for (i) complying with all Legal
Requirements, including those related to health and safety matters, and (ii) taking
all necessary measures to implement and monitor all safety precautions and
programs to guard against injury, losses, damages or accidents resulting from
their performance of the Work.

CITY’S SERVICES AND RESPONSIBILITIES

City’'s Separate Contractors
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CITY is responsible for all work performed on the Project or at the Site by separate
contractors under City’s control. City shall contractually require its separate contractors
to cooperate with, and coordinate their activities so as not to interfere with, Design-
Builder in order to enable Design-Builder to timely complete the Work consistent with the
Contract Documents.

4.00

4.1
A.

5.00

HAZARDOUS CONDITIONS AND DIFFERING SITE CONDITIONS

Hazardous Conditions

Unless otherwise expressly provided in the Contract Documents to be part of the
Work, Design-Builder is responsible for any Hazardous Conditions encountered
at the Site.

Upon encountering any Hazardous Conditions, Design-Builder will notify City and
take steps necessary to protect the Work and continue working in unaffected
areas of the project site whenever possible.

Differing Site Conditions

Concealed or latent physical conditions or subsurface conditions at the Site that
(i) materially differ from the conditions indicated in the Contract Documents or (ii)
are of an unusual nature, differing materially from the conditions ordinarily
encountered and generally recognized as inherent in the Work are collectively
referred to herein as “Differing Site Conditions.”

Upon encountering a Differing Site Condition, Design-Builder shall provide
prompt written notice to City of such condition, which notice shall not be later
than four (4) calendar days after such condition has been encountered. Design-
Builder shall, to the extent reasonably possible, provide such notice before the
Differing Site Condition has been substantially disturbed or altered.

CHANGES TO THE CONTRACT PRICE AND TIME

Change Orders

A Change Order is a written instrument issued after execution of the Contract
fully executed by City and Design-Builder, stating their agreement upon all of the
following:

1. The scope of the change in the Work; and/or
2. The amount of the adjustment to the Contract Price; and/or
3. The extent of the adjustment to the Contract Time(s).

All changes in the Work authorized by applicable Change Order shall be
performed under the applicable conditions of the Contract Documents. City and
Design-Builder shall negotiate in good faith and as expeditiously as possible the
appropriate adjustments for such changes.

If City requests a proposal for a change in the Work from Design-Builder and
subsequently elects not to proceed with the change, a Change Order shall not be
issued to reimburse Design-Builder for costs incurred for estimating services,
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design services and services involved in the preparation of proposed revisions to
the Contract Documents.

D. Design-Builder shall not list Change Orders on invoices or pay requests until the
Change Order is fully executed.

E. Change Orders shall be calculated using the “EZ-PCO” form and guidelines. By
executing this agreement the Design-Builder agrees to the mark-up percentages
and calculations set forth in the “EZ-PCQO" form and guidelines.

5.2 Work Change Directives

A. A Work Change Directive is a written order prepared and signed by City,
directing a change in the Work prior to agreement on an adjustment in the
Contract Price and/or the Contract Time(s).

B. City and Design-Builder shall negotiate in good faith and as expeditiously as
possible the appropriate adjustments for the Work Change Directive. Upon
reaching an agreement, the parties shall prepare and execute an appropriate
Change Order reflecting the terms of the agreement.

5.3  Minor Changes in the Work

Minor changes in the Work do not involve an adjustment in the Contract Price and/or
Contract Time(s) and do not materially and adversely affect the Work in the judgment of
the City. Design-Builder may make minor changes in the Work consistent with the intent
of the Contract Documents, provided, however that Design-Builder shall promptly inform
City in writing before any minor change is implemented, and receive written confirmation
from the City accepting the minor change in the Work.

5.4 Emergencies

In any emergency affecting the safety of persons and/or property, Design-Builder shall
act, at its discretion, to prevent threatened damage, injury or loss, but shall take steps to
immediately notify the City of the emergency and submit a written notification to the City
within 24 hours of taking any emergency action.

6.00 CONTRACT ADJUSTMENTS AND DISPUTES

6.1  Duty to Continue Performance

Unless provided to the contrary in the Contract Documents, Design-Builder shall
continue to perform the Work and City shall continue to satisfy its payment obligations to
Design-Builder, pending the final resolution of any dispute or disagreement between
Design-Builder and City.

6.2 Consequential Damages

Notwithstanding anything herein to the contrary, neither Design-Builder nor City shall be
liable to the other for any consequential losses or damages, whether arising in contract,
warranty, tort (including negligence), strict liability or otherwise, including but not limited
to losses of use, profits, business, reputation or financing, excluding Liquidated
Damages established in this contract.

7.00 MISCELLANEOUS
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7.1 Assignment Prohibited

Neither Design-Builder nor City shall, without the written consent of the other assign,
transfer or sublet any portion or part of the Work or the obligations required by the
Contract Documents. Any attempted or purported assignment without prior written
consent shall be void and of no effect.

7.2  Successorship

Design-Builder and City intend that the provisions of the Contract Documents are
binding upon the parties, their employees, agents, heirs, executors, administrators,
successors and assigns, subject to the provisions of Section 7.1, above.

7.3 Enforcement of Agreement

The Contract and all Contract Documents shall be governed by the laws of the State of
California, without giving effect to its conflict of law principles. Venue of any litigation
arising out of or connected with this Agreement shall lie exclusively in the state trial
court or federal District Court located in Sacramento County in the State of California,
and the parties consent to jurisdiction over their persons and over the subject matter of
any such litigation in such courts, and consent to service of process issued by such
courts.

7.4  Severability

If any provision or any part of a provision of the Contract Documents, or the
application thereof to any person or circumstance shall be finally determined to be
superseded, invalid, illegal, or otherwise unenforceable pursuant to any applicable
Legal Requirements, such determination shall not impair or otherwise affect the
validity, legality, or enforceability of the remaining provision or parts of the provision
of the Contract Documents, which shall remain in full force and effect as if the
unenforceable provision or part were deleted.

7.5 No Waiver

7.5.1 The failure of either Design-Builder or City to insist, in any one or more
instances, on the performance of any of the obligations required by the other under
the Contract Documents shall not be construed as a waiver or relinquishment of such
obligation or right with respect to future performance.

7.5.2 City’'s acceptance of, or payment for, any Service or Additional Service
performed by Design-Builder shall not be construed as a waiver of any provision of the
Contract Documents, or as a waiver of any other default, breach, or condition precedent
or any other right hereunder.

7.6 Headings

The headings used in these Special Conditions of Contract, or any other Contract
Document, are for ease of reference only and shall not in any way be construed to limit
or alter the meaning of any provision.

7.7 Notice

Whenever the Contract Documents require that notice be provided to the other party,

notice will be deemed to have been validly given (i) if delivered in person to the
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individual intended to receive such notice, (ii) four (4) days after being sent by registered
or certified mail, postage prepaid to the address indicated in the Contract or (iii) if
transmitted by facsimile, by the time stated in a machine generated confirmation that
notice was received at the facsimile number of the intended recipient.

7.8 Entire Agreement

The Contract Documents contain the entire agreement between the parties and
supersedes whatever oral or written understanding they may have had prior to the
execution of the Contract Documents. The Contract Documents may not be changed,
altered, or amended in any way except in writing signed by a duly authorized
representative of each party, in accordance with applicable provisions of the
Sacramento City Code.
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EXHIBIT C

FACILITIES AND EQUIPMENT TO BE PROVIDED BY CITY

CITY shall not_furnish any facilities or equipment for the execution of the
Work.
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1.

EXHIBIT D

GENERAL PROVISIONS

Independent Contractor.

A.

It is understood and agreed that DESIGN-BUILDER (including DESIGN-
BUILDER’s employees) is an independent contractor and that no relationship
of employer-employee exists between the parties hereto for any purpose
whatsoever. Neither DESIGN-BUILDER nor DESIGN-BUILDER'’s assigned
personnel shall be entitled to any benefits payable to employees of CITY.
CITY is not required to make any deductions or withholdings from the
compensation payable to DESIGN-BUILDER under the provisions of this
Agreement, and DESIGN-BUILDER shall be issued a Form 1099 for its
services hereunder. As an independent contractor, DESIGN-BUILDER
hereby agrees to indemnify and hold CITY harmless from any and all claims
that may be made against CITY based upon any contention by any of
DESIGN-BUILDER’s employees or by any third party, including but not
limited to any state or federal agency, that an employer-employee
relationship or a substitute therefor exists for any purpose whatsoever by
reason of this Agreement or by reason of the nature andf/or performance of
any Services under this Agreement. (As used in this Exhibit D, the term
“Services” shall include both Services and Additional Services as such terms
are defined elsewhere in this Agreement.)

It is further understood and agreed by the parties hereto that DESIGN-
BUILDER, in the performance of its obligations hereunder, is subject to the
control and direction of CITY as to the designation of tasks to be performed
and the resuits to be accomplished under this Agreement, but not as to the
means, methods, or sequence used by DESIGN-BUILDER for accomplishing
such results. To the extent that DESIGN-BUILDER obtains permission to,
and does, use CITY facilities, space, equipment or support services in the
performance of this Agreement, this use shall be at the DESIGN-BUILDER's
sole discretion based on the DESIGN-BUILDER'’s determination that such
use will promote DESIGN-BUILDER's efficiency and effectiveness. Except
as may be specifically provided elsewhere in this Agreement, the CITY does
not require that DESIGN-BUILDER use CITY facilities, equipment or support
services or work in CITY locations in the performance of this Agreement.

If, in the performance of this Agreement, any third persons are employed by
DESIGN-BUILDER, such persons shall be entirely and exclusively under the
direction, supervision, and control of DESIGN-BUILDER. Except as may be
specifically provided elsewhere in this Agreement, all terms of employment,
including hours, wages, working conditions, discipline, hiring, and
discharging, or any other terms of employment or requirements of law, shall
be determined by DESIGN-BUILDER. It is further understood and agreed
that DESIGN-BUILDER shall issue W-2 or 1099 Forms for income and
employment tax purposes, for all of DESIGN-BUILDER’s assigned personnel
and subcontractors.
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D. The provisions of this Section 1 shall survive any expiration or termination of
this Agreement. Nothing in this Agreement shall be construed to create an
exclusive relationship between CITY and DESIGN-BUILDER. DESIGN-
BUILDER may represent, perform services for, or be employed by such
additional persons or companies as DESIGN-BUILDER sees fit provided that
DESIGN-BUILDER does not violate the provisions of Section 5, below.

Licenses; Permits, Etc. DESIGN-BUILDER represents and warrants that DESIGN-
BUILDER has all licenses, permits, City Business Operations Tax Certificate,
qualifications, and approvals of whatsoever nature that are legally required for
DESIGN-BUILDER to practice its profession or provide any services under the
Agreement. DESIGN-BUILDER represents and warrants that DESIGN-BUILDER
shall, at its sole cost and expense, keep in effect or obtain at all times during the
term of this Agreement any licenses, permits, and approvals that are legally required
for DESIGN-BUILDER to practice its profession or provide such Services. Without
limiting the generality of the foregoing, if DESIGN-BUILDER is an out-of-state
corporation, DESIGN-BUILDER warrants and represents that it possesses a valid
certificate of qualification to transact business in the State of California issued by the
California Secretary of State pursuant to Section 2105 of the California Corporations
Code.

Time. DESIGN-BUILDER shall devote such time and effort to the performance of
Services pursuant to this Agreement as is necessary for the satisfactory and timely
performance of DESIGN-BUILDER’s obligations under this Agreement. Neither
party shall be considered in default of this Agreement, to the extent that party's
performance is prevented or delayed by any cause, present or future, that is beyond
the reasonable control of that party.

DESIGN-BUILDER Not Agent. Except as CITY may specify in writing, DESIGN-
BUILDER and DESIGN-BUILDER'’s personnel shall have no authority, express or
implied, to act on behalf of CITY in any capacity whatsoever as an agent. DESIGN-
BUILDER and DESIGN-BUILDER'’s personnel shall have no authority, express or
implied, to bind CITY to any obligations whatsoever.

Conflicts of Interest. DESIGN-BUILDER covenants that neither it, nor any officer
or principal of its firm, has or shall acquire any interest, directly or indirectly, that
would conflict in any manner with the interests of CITY or that would in any way
hinder DESIGN-BUILDER's performance of Services under this Agreement.
DESIGN-BUILDER further covenants that in the performance of this Agreement, no
person having any such interest shall be employed by it as an officer, employee,
agent or subcontractor, without the written consent of CITY. DESIGN-BUILDER
agrees to avoid conflicts of interest or the appearance of any conflicts of interest with
the interests of CITY at all times during the performance of this Agreement. If
DESIGN-BUILDER is or employs a former officer or employee of the CITY, DESIGN-
BUILDER and any such employee(s) shall comply with the provisions of Sacramento
City Code Section 2.16.090 pertaining to appearances before the City Council or any
CITY department, board, commission or committee.

Confidentiality of CITY Information. During performance of this Agreement,
DESIGN-BUILDER may gain access to and use CITY information regarding
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inventions, machinery, products, prices, apparatus, costs, discounts, future plans,

business affairs, governmental affairs, processes, trade secrets, technical matters,
systems, facilities, customer lists, product design, copyright, data, and other vital
information (hereafter collectively referred to as “City Information”) that are valuable,
special and unique assets of the CITY. DESIGN-BUILDER agrees to protect all City
Information and treat it as strictly confidential, and further agrees that DESIGN-
BUILDER shall not at any time, either directly or indirectly, divulge, disclose or
communicate in any manner any City Information to any third party without the prior
written consent of CITY. In addition, DESIGN-BUILDER shall comply with all CITY
policies governing the use of the CITY network and technology systems, as set forth
in applicable provisions of the City of Sacramento Administrative Policy Instructions #
30. A violation by DESIGN-BUILDER of this Section 6 shall be a material violation of
this Agreement and shall justify legal and/or equitable relief.

DESIGN-BUILDER Information.

A. CITY shall have full ownership and control, including ownership of any
copyrights, of all information prepared, produced, or provided by DESIGN-
BUILDER pursuant to this Agreement. In this Agreement, the term
“information” shall be construed to mean and include: any and all work
product, submittals, reports, plans, specifications, and other deliverables
consisting of documents, writings, handwritings, typewriting, printing,
photostatting, photographing, computer models, and any other computerized
data and every other means of recording any form of information,
communications, or representation, including letters, works, pictures,
drawings, sounds, or symbols, or any combination thereof. DESIGN-
BUILDER shall not be responsible for any unauthorized modification or use of
such information for other than its intended purpose by CITY.

B. DESIGN-BUILDER shall fully defend, indemnify and hold harmless CITY, its
officers and employees, and each and every one of them, from and against
any and all claims, actions, lawsuits or other proceedings alleging that all or
any part of the information prepared, produced, or provided by DESIGN-
BUILDER pursuant to this Agreement infringes upon any third party's
trademark, trade name, copyright, patent or other intellectual property rights.
CITY shall make reasonable efforts to notify DESIGN-BUILDER not later than
ten (10) days after CITY is served with any such claim, action, lawsuit or
other proceeding, provided that CITY’s failure to provide such notice within
such time period shall not relieve DESIGN-BUILDER of its obligations
hereunder, which shall survive any termination or expiration of this
Agreement.

C. All proprietary and other information received from DESIGN-BUILDER by
CITY, whether received in connection with DESIGN-BUILDER'’s proposal to
CITY or in connection with any Services performed by DESIGN-BUILDER,
will be disclosed upon receipt of a request for disclosure, pursuant to the
California Public Records Act; provided, however, that, if any information is
set apart and clearly marked “trade secret” when it is provided to CITY, CITY
shall give notice to DESIGN-BUILDER of any request for the disclosure of
such information. The DESIGN-BUILDER shall then have five (5) days from
the date it receives such notice to enter into an agreement with the CITY,
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