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Honorable Members in Session:
SUBJECT: Exemption for Religious Organizations From
' Coverage of Proposed Ordinance Prohibiting
Discrimination Based on Sexual Orientation

QUESTIONS PRESENTED

1. 1Is an exemption mandated by the Free Exercise clause of the
First Amendment of the U.S. Constitution?
Answer: Yes, but only to protect sincerely-held rellglous
‘. belief, and jobs dealing with belief.

2. Can the exemption cover all activities of a religious insti-
tution? '

Answer: No. Sectarian and secular activities should be dis-
tinguished. An exemption broad enough to cover a religion's secular
activities runs the risk of invalidation under the Establlshment
clause of the First Amendment.

ANALYSIS

The City's proposed ordinance requires an an exemption for bona
fide rellglous belief under the Free Exercise clause of the U.S.
Constitution. The First Amendment to the U.S. Constitution provides
in part:

"Congress shall make no law respecting an
establishment of religion, or prohibiting the
free exercise thereof;..."

Title VII of the Civil Rights Act of 1964 (pertaining to dlscrl—
mination in employment) contalns an exemption for religious

Oemployers :
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"This subchapter shall not apply to an
employer with respect to the employment of
aliens outside any State, or to a religious cor-
poration, association, educational institution,
or society with respect to the employment of
individuals of a particular religion to perform
work connected with the carrying on by such cor-
poration, association, educational institution,
or society of its activities."™ 42 U.S.C.
§2000e-1. '

A recent case stated in dictum that Congressional provision of
this exemption for religious activities is compelled by the Free
Exercise clause. BAmos v. Corporation of Presiding Bishop (D. Utah
1984) 594 F. Supp. 791 at 818. The court in Amos held that applica-
tion of the §2000e-1 exemption to employees performing secular, non-
religious jobs violated the establishment clause of the First
Amendment, U.S. Constitution. The Amos plaintiff was an engineer at
a Mormon Church-owned gym who was fired on religious grounds.

f

In holding §2000e-1 unconstitutional on Establishment Clause
grounds, the District Court followed dictum in an earlier case,
Kings Garden, Inc. v. FCC (D.C. Cir. 1974) 498 F. 24 51, 55, cert.
den. 42 L. Ed. 2d 269. See 22 ALR Federal at 600 for a discussion
of this case. The District Court used the following pr1nc1ples to
reach its conclusion:

The Free Exercise clause represents an absolute prohibition on
the regulation of religious belief. Bob Jones University v. U.S.
(1983) 76 L. Ed. 24 157, 180. The Free Exercise clause is only a
partial restriction on the regulation of lawful conduct grounded in
religious belief, unless justified by a compelling government
interest implemented in the least restrictive manner. Bob Jones,
supra, at 18l; Wisconsin v. Yoder, 406 U.S. at 215. A substantial
impact on the operation of a private nonprofit religious school (or
other institution) is permissible if it does not hinder observance
of religious belief. Bob Jones, supra, at 18l. The relevant
inquiry is not the impact of the statute on the institution, but
upon the institution's exercise of sincerely-held religious beliefs.
Amos, supra, at 818. : :

Applying these Free Exercise principles to the proposed ordi-

- nance, an exemption must be provided for employment positions which

occupy a "critically sensitive position within the church", e.g.,
ministers and teachers of religious doctrine. EEOC v. Pacific Press
Publishing Association (CA Cal. 1982) 676 F. 24 1272, 1277. 1It is
important to distinguish between a religion's sectarian and secular
enterprises like publishing houses, thrift stores, etc. Unless a
tenet of the particular church mandates discrimination on the basis
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of sexual orientation, application of the proposed ordinance to
secular employment does not violate the Free Exercise clause. For
example, college faculty at a sectarian university who taught secu-
lar subjects were held entitled to Title VII protection in EEOC v.
Mississippi College (CA 5 1980) 626 F. 2d 477, 485, cert. den. 69 L.
Ed 24 994.

Extension of an exemption to secular activities by a religious
institution presents the Establishment Clause problem recognized by
the court in Amos. Using the traditional purpose-effect-entanglement
test, the court found §2000e-1 as applied to have the impermissible
primary effect of advancing religion. The court in Amos found a
"special preference" toward religion in §2000-1 as applied in the
facts of the case.

CONCLUSION

zations in the conduct of their religious activities. This satis-
fies our obligations under the Free Exercise clause of the First
Amendment. Any greater exemption would quite possibly violate the

1
The ordinance should include an exemption for religious organi-
Establishment clause. Accordingly, a draft exemption is attached.

(‘ ‘ Respectfully submitted,
' = ] A7
Tt S Wf%
, THEODORE H. KOBEY,

Assistant City Attorney

THK/ jmv
Attachment



14.106-1 Exemption. -The provisions of this chapter shall not apply
to religious organizations or corporations not organized for private

profit in the conduct of their religious activities.
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Honorable Members in Session:

SUBJECT: Ordinance Prohibiting Discrimination
on the Basis of Sexual Orientation

SUMMARY

ﬁt the conclusion of the April 18, 1985 hearing on the above
ordinance, the Committee made several requests for the hearing on
May 16. :

First, attached is a copy of a letter to Gary Little, the
City's Affirmative Action Officer, from the Department of Fair
Employment and Housing. Please note that the Department does indi-
cate :that its policy is to investigate allegations of discrimina-
tion jon the basis of sexual orientation in housing and public
| accommodations. The Department apparently will attempt, if it
finds that discrimination has occurred, to conciliate a resolution
- and, 'if not successful at that, to bring the parties to a hearing
before the Fair Employment and Bousing Commission. The Commission

may, after hearing, order a remedy.

‘ The Committee also requested that a representative of the
County Health Department attend the May 16 hearing to discuss the
issue of AIDS in food handling. Dr. Hom of the County Health
Department will be in attendance at the meeting.

Finally, the Committee requested that this office survey what
other California cities with similar ordinances have done in the
area of enforcement. Attached is a memorandum of a survey which
was taken.

Respectfully submittéd,

v

JR

THEODORE H.
Assistant City Atto

(‘THK/ jmv
Attachments



STATE AND CONSUMER SERVICES AGENCY Zz .
Department of Fair S TS lay,
€mployment and Housing AY g g

1201 | Street, Sacramento, CA 95814

(916) 323-4547 . ‘@ o @@uw - ‘
1\ ae o

May 1, 1985 WAY 2 1303

ERSONMEL
ADM\NQCTRAT!ON

Gary Little

City of Sacramento
Department of Personnel
- 801 9th Street
Sacramento, CA 95814

Dear Mr. Little:

This is in response to your request for a description of the
procedures used by the California Department of Fair Employment
and Housing in responding to complaints of discrimination
because of sexual orientation.

The Fair Employment and Housing Act, from which the authority of
the Department is derived, has no provisions regarding employment
discrimination based on sexual orientation. We, therefore, do
not accept for processing complaints alleging emp]oyment d1scr1m-
ination on that basis.

The Fair Employment and Housing Act does, however, declare that
violations of the Unruh Civil Rights Act (Civil Code Section 51
et. seq.) are unfair practices and thus within the jurisdiction
of the Department., Since the Unruh Act is interpreted to pro-
hibit discrimination by business establishments on any arbitrary
basis, it is construed to prohibit discrimination in housing

and in public accommodations against persons because of their
sexual orientation, The Department does, therefore, accept and
process complaints alleging a denial of public accommodat1on
(service, access to facilities etc.) or of housing opportunities
because of sexual orientation.

To be acceptable, complaints must allege violations which have
occurred within a year prior to filing. Remedies available are
those necessary to make the individual whole, including compen-
satory damages. <

STATE OF CALIFORNIA
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Allegations accepted are investigated. If we find them to be
proven, and are unable to conciliate a resolution between the
parties, we may bring them to hearing before the Fair Employment

and Housing Commission. The Commission may order a remedy., Its

orders may be appealed to the Superior Court.

If you have any further questions, please feel free to contact
me.

EARL E./ SULLAWAY
Deputy Director
Enforcement Division

EES:gpr-
cc: Michael Vader

John Castello
George Macias
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MEMORANDUM

TO: - Ted Kobey, Assistant City Attorney
FROM: Josh Milstein, Law Clerk

RE: ' Phone Survey of California Cities' Enforcement
. Practices With Regard to Existing Ordinances
on Sexual Orientation Discrimination.

OAKLAND

A representatlve of the City Attorney's office informed me that
there have been no private civil actions to enforce the terms of the
ordinance. He has seen news articles stating that local gay rights
groups want to publicize the existence of the ordinance in order to
create some claims. Note that the Oakland ordinance places the onus
of enforcement totally on the individual complainant; there 1s no pro-
vision for involvement by the city or district attorney.

BERKELEY

A Deputy City Attorney said no suits have been filed. The
Berkeley ordinance does provide for enforcement by the District
Attorney.

SAN FRANCISCO

A representatlve of the San Francisco Human Rights Commission told
me that in 1984 alone, 125 complaints "of substance" were investigated
by a staff person specifically assigned to enforce the ordinance. She
is sending a yearly report to us detailing the enforcement procedure.
According to this representative, it appears that the level of enforce-
ment depends on the willingness and resources of the local government
to follow up on complaints.

LAGUNA BEACH

The Attorney for the City of Laguna Beach told me that there have
o been no private enforcement actions nor any suits filed by the city.
’The Laguna Beach ordinance provides for enforcement by the City
Attorney.



Ted Kobey
Re: Cities' Enforcement of Gay Rights Ordinance

May 14, 1985
Page ?wo

LOS ANGELES

A Deputy City Attorney stated that she was unaware of any private

. enforcement actions. She did mention one Court of Appeals case, Rolon
v. Kulwitzky (1984) 153 Cal. App. 34 289, involving a restaurant that
refused to seat two women in an enclosed booth. She also said that a
number of complaints were brought to the city's attention, but that
the city had resolved them all informally, thereby avoiding litiga-
tion.  The Los Angeles ordinance allows the City Attorney to seek an
injunction; perhaps, according to the Deputy City Attorney, this
threat prompted the above-mentioned settlements.

JOSH MILSTEIN

JM/jmv
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Re: Ordinance Relating to Discrimination on
the Basis of Sexual Orientation

Honorable Members in Session:

Summary

On March 5, 1985, the attached ordinance was presented to the
City Council by the Sacramentans for Justice and was referred to
this committee for hearing. -

This ordinance prohibits discrimination on the basis of sexual
orientation (sometimes referred to herein simply as "discrimina- -
tion®") in the following areas: employment, businesses, real estate
transactions, City facilities and services, and educational insti-
tutions. The ordinance is discussed in more detail below.

Discussion

The ordinance's salient points are:

1. Employment (§14.101)

(a) Persons covered by the ordinance: All employers with
more than five employees (including the owner and any management
and supervisorial employees), all employment agencies, and all
1§bor organizations.

: (b) Conduct prohibited: Discrimination in hiring and ter-
mination decisions on the basis of sexual orientation. It also
prohibits discrimination with respect to compensation, terms,
conditions, or privileges of employment, 1nclud1ng promotion; or
to limit, segregate or classify employees in any way which would
deprlve or tend to deprive any individual of employment oppor-
tunities, or otherwise adversely affect his or her status as an
employee.

Employment égencies cannot discriminate based on sexual
‘\ orientation in referring for employment any individual. Labor
organizations are prohibited from discriminating in granting



membership, and may not limit, segregate or classify their
memberships in any way which would deprive homosexual indivi-
duals of employment opportunities. Nor may the labor organiza-
tions limit the employment opportunities of their members or
otherwise affect the status of those members as employees or as
applicants for employment.

Finally, no employer, employment agency or labor oganiza-
tion may discriminate against individuals in providing training
programs, nor may they advertise that their training programs
will discriminate against persons based on sexual orientation.

The ordinance provides that it shall not be an unlawful
discriminatory practice for an employer to observe the con-
ditions of a bona fide employee seniority or benefit system,
provided such systems or plans are not a subterfuge to evade the
provisions of the ordinance.

~(c) Required Conduct: The ordinance requires that every
employer with fifteen (15) or more employees, every labor orga-
nization with fifteen (15) or more members, and every employment
agency must post and keep posted in every place upon its premi-
ses where notices to employees, applicants for employment, and
members are customarily posted, a notice to the effect that
discrimination on the basis of sexual orientation is prohibited
by law. It is further required that such notice must cite that
this prohibition comes from Chapter 14 of the Sacramento City
Code.

As an alternative to that requirement, the affected employ- ‘
ers, labor organizations, and employment agencies may simply add

the words "sexual orientation" to all notices required by federal

or state law.

2. Business Establishment (§14.102)

(a) Persons bound by the ordinance: "Any person®" is bound
by the provisions of this part of the ordinance.

(b) Prohibited conduct: In general, the ordinance prohi-
bits discrimination in the provision of goods, services, facili-
ties, privileges, advantages and accommodations of any business
establishment on the basis of a client's sexual orientation. It
further provides that persons covered by the provisions of this
ordinance may not deny credit to any person on the basis of such
person's sexual orientation. Finally, the ordinance provides
that no business establishment may advertise that it engages in
or will engage in any discrimination against persons based on
sexual orientation.

3. Real Estate (§14.103)

(a) Persons covered by the ordinance: The ordinance ,
generally covers "any person". However, the ordinance does not <\/
apply to the rental or leasing of any housing unit in which the




owner or lessor, or any member of his or her family, occupies
one of the living units, and it is necessary for the owner or
lessor to use either a bathroom or kltchen facility in common
with the prospective tenant. e

(b) Prohibited conduct: The ordinance provides that it
shall be an unlawful real estate practice for any person to
engage in any of a listed set of acts wholly or partially based
on sexual orientation. The list includes the following: '

°The termination, failure, or refusal to initiate or con-
duct any transaction in real property, including.but not
limited to rental;

°To include in the terms or conditions of a transaction any
clause, condition or restriction;

°To falsely represent that an interest in real property is
not available for a transaction;

°To refuse to lend money, guarantee a loan, accept a deed
of trust or mortgage, or otherwise refuse to make available
funds for the purchase, acquisition, construction, altera-
tion, rehabilitation, repair or maintenance of real proper-
ty;

°The imposition of different conditions on financing than
would be present otherwise;

°The refusal to provide title or other insurance relating to
the ownership or use of any interest in real property;

°The refusal or restricting of facilities, services, repairs
or improvements for any tenant or lessee;

°The making, printing, publishing, advertising, or dissemi-
nation in any way, any notice, statement or advertisement
with respect to financing related to any such transaction
which states that any unlawful real estate practice-as
listed above will be engaged in.

4. City Pacilities and Services (§14.104)

(a) Persons covered by the ordinance~ The ordinance
covers "any person".

(b) Conduct prohibited: The ordinance prohibits discrimi-
nation on the basis of sexual orientation in making available
City services and facilities and City-supported services and
facilities. It further prevents any City services and facili-
ties and City-supported services and facilities from advertising
that the service or fac111ty will discriminate on the ba51s of
sexual orlentatlon.




5. Educational Institutions (§14.105)

(a) Persons covered by the ordinance: The ordinance
covers "any person".

(b) Prohibited conduct: Discrimination with respect to
admission, the provision of services or programs offered by
educational institutions, and access to facilities owned or
operated by an educational institution. It further provides
that it is unlawful for educational institutions to advertise
that they engage in or will engage in educational practices
which discriminate on the basis of sexual orientation. Finally,
the ordinance provides that it shall not be an unlawful discri-
minatory practice for a religious or denominational institution
to limit admission or give other preferences to applicants of
the same religion. The ordinance would not apply to public
schools, colleges and universities.

6. Retaliation (§14.106): Retaliation against a person because
that person seeks enforcement of the ordinance is prohibited.

7. Enforcement (§14.107, 14.108): Any person who violates any
provision of the ordinance shall be liable for actual damages and
costs to the individual or individuals whose rights are violated,
and may, in the court's discretion, be responsible for attorney's
fees for the other party. Injunctions against violations may also
be sought. Criminal liability exists only for violation of the
notice posting requirement of §14.101(c)(1l). '

8. Limitations on the Actions: The statute of'limitations is
one year and six months from the date which plaintiff knew or should
have known of defendant's decision or action.

9. Non-Waiverability: the ordinance includes a provision which
prohibits the contractual waiver or modification of any provision of
the ordinance. )

The ordinance prohibits discrimination based on sexual orien-
tation in private employment, which is not currently prohibited by
State law. ABl (Agnes) of 1984 would have prohibited this, but this
was vetoed by the Governor. The ordinance does cover certain areas
already covered either by State law, principles of constitutional
law, or existing City policy. .In summary:

1. City Employment: Discrimination is prohibited under prin-
ciples of constitutional law. Gay Law Students Association v.
Pacific Telephone and Telegraph Co. (1979) 24 C. 3d 458, 4657. 1In
addition, the City's existing policy on equal employment opportunity
prohibits discrimination based on sexual orientation.

2. Business Establishments and Real Estate Transactions:
Discrimination is prohibited by the Unruh Civil Rights Act ("Act"),
California Civil Code §§51, et seq.). The Act does not define a

r//‘\\



business establishment, but courts have given a very broad construc-
tion to the term. Curran v. Mt. Diablo Council of Boy Scouts (1983)
147 C.A., 34 712, 729-30, which held that Boy Scouts was a "business
establishment® within the Act's prohibition against discrimination
and that the prohibition included discrimination based on homosexu-
ality' (Id., at pp 733-34). Discrimination in the rental of housing
is also prohibited by the Act. Hubert v. Williams (1982) 133 C.A.
3d, Supp. 1. The Act allows for suits for actual and punitive dama-
ges, injunctions, and attorney's fees. There is no criminal liabi-
lity for violating the Act.

The ordinance allows for attorney's fees (discussed below) and
does provide that failure to post notices that discrimination is
prohibited is an infraction.

The ordinance provision allowing attorney's fees causes us con-
cern.. While it is not entirely clear, we believe it is preempted by
State law. Section 1021 of the California Civil Code provides:

1021. Attotney's fees, determination by
agreement; right to costs and
disbursements -

Except as attorney's fees are specifically

-provided for by statute, the measure and mode of

u compensation of attorneys and counselors at law

is left to the agreement, express or implied, of

the parties; but parties to actions or proceed-

ings are entitled to costs and disbursements, as
hereinafter provided. (emphasis supplied)

The above language, when coupled with the fact that there are
nearly 150 State statutes which allow attorney's fees (CEB ,
California Attorney's Fees Awards Practice, 1982 and supplement
1984) evidences a legislative intent to preempt the field of pro-
viding for attorney's fees. A holding that the attorney's fees
provision is invalid because it is preempted by State law could have
an unanticipated serious financial effect of a successful plaintiff
or his or her attorney.

San Francisco, Los Angeles, Berkeley and Laguna Beach have
adopted ordinances very similar to this ordinance. Oakland has also
adopted an ordinance which is somewhat similar.

Respectfully submitted,

THEODORE H. KOBEY, JR.
Assistant City Attorney

THK/ jmv



DRAFT PROPOSED BY SACRAMENTANS FOR JUSTICE

AT 3-5-85 CITY COUNCIL MEETING

ORDINANCE ADDING CHAPTER 14 TO THE
SACRAMENTO CITY CODE RELATING TO THE
PROHIBITION OF DISCRIMINATION ON
THE BASIS OF SEXUAL ORIENTATION
BE IT ENACTED BY THE COUNCIL OF THE CITY OF SACRAMENTO:
SECTION 1. Chapter 14 is hereby added to the Sacramento City

Code ;o read as follows:

CHAPTER 14. DISCRIMINATION ON THE
" BASIS OF SEXUAL ORIENTATION

Sec. 14.100. Definitions. As used in this chapter, the following

words' and phrases shall have the meaning given them in this section,

unless the context clearly requires otherwise:

(a) Business establishment: Any entity, however organized,

which furnishes goods, services or accommodations to the general
public. C

(b) Educational Institution: Any entity which provides instruc-

tion to individuals.

kc) Individual: A natural person.

(d) Person: As used in this chapter, the term "person" shall

_mean any natural person, firm, corporation, partnership, or other

i
organization, association or group of persons however organized.

_(e) Sexual Orientation. As used in this chapter, the term

"sexual orientation”™ means actual or supposed homosexuality, hetero-
sexuality, or bisexuality..

Sec. 14.101. Employment.

(a) Unlawful Employment Practices. It shall be an unlawful

employment practice for any person to do any of the following acts



wholly or partially based on sexual orientation of an employee or
applicant for employment, unless based on a bona fide occupatibnal
qualification:

(1) No employer shall fail or refuse to hire, or discharge
any individual; discriminate against any individual with respect
to compensation, terms, conditions,.or privileges of employment,
including promotion; or to limit, segregate or classify employees
in any way which would deprive or tend to deprive any individual
of employment opportunities, or otherwise adversely affect his or
her status as an employee;

(2) No employment agency shall fail or refuse to refer for
employment any individual; or otherwise to discriminate against
any individual;

(3) No labor organization shéll exclude or expel from the
membership or otherwise discriminate against any individual; or
limit, segregate or classify its membership or to classify or
fail or refuse to refer for employment any individual in any way
which would deprive or tend to deprive such individual of
employment opportunities, or would limit such employment oppor-
tunities, or otherwise affect his or her status as an employee or
as an applicant for employment;

(4) No employer, employment agency or labor organization
shall: |
(i) discriminate against any individual in admission to,
or employment in, any program established to provide appren-
ticeship or other training or retraining, including any on-

the~job training program; or




——

(ii) print, publish, advertise or disseminate in any
way, or cause to be printed, published, advertised or disse-
minated in any way, any notice or advertisement witp respect
to employﬁent, membership in, or any classification or
referral for employment or training by any such organization
which states‘that an unlawful discriminatory practice will
be engaged in.

(b) Exceptions.

(1) It shall not be an unlawful discriminatory practice for
an employer to observe the conditions of a bona fide seniority
sxstem or a bona fide employee benefit system, provided such
s;stems or plans are not a subterfuge to evade the provisions of
this Chapﬁer.
| (2) Nothing in this section shall be cénstrued to apply to
e%ployment by any business which employs five or fewer employees
including the owner and any manégement and supervisorial
employees.

(c) Notices.

(1) Requirements: Every employer with fifteen or more

employees, every labor organization with fifteen or more members,
aéd every employment agency shall post and keep posted in every
place upon its premises where notices to employees, applicants
fgr employment, and members are éustomarily posted, the following
nqtice:

"Discrimination on the basis of sexual orienta-

tion is prohibited by law. Chapter 14 of the
Sacramento City Code."

(2) Alternate Compliance. Notwithstanding the above, the

provisions of this subsection (c¢) may be complied with by adding



the words "sexual orientation" to all notices required by Federal
or State law, and indicating on the notice that discrimination on ’
the basis of sexual orientation‘is prohibited by Chapter | of
the Sacramento City Code.
(3) The failure to post or keep posted the notice pursuant
to subdivision (c)(1l) or (c)(2) of this section shall not
operate to toll the running of the limitation period provided in
.Section.14.109. |

Sec. 14.102. Business Establishments.

(a) Unlawful Business Practice.

(1) In General: It shall be an unlawful business practice for

any person to deny any person the full and equal enjoyment of the
goods, services, facilities, privilegés, advantages and accom-
modations of'any business establishment on the basis (in whole or
in part) of such person's sexual orientation.

(2) Credit: It shall be an unlawful business practice for
any person to deny credit to any person on the basis (in whole or
in part) of such person's sexual orientation.

(3) Advertising: It shall be an unlawful business practice

for any person to make, print, publish, advertise or disseminate
in any way any notice, statement or advertisement with respect to
any business establishment which states that such establishment
engages or will engage in any unlawful business practice as

defined in this Section.

Sec. 14.103. Real Estate Transactions.

(a) Unlawful Real Estate Practices: It shall be an unlawful real

estate practice for any person to do any of the following acts wholly

. or partially based on sexual orientation:

- 4 -



(1) To terminate, or fail or refuse to initiate or conduct

any transaction in real property, including but not limited to the

rental thereof; to include in the terms or conditions of a tran-

séction in real property any clause, condition or restriction; or
f%lsely to represent that an interest in real property is not
available for a transaction in connection therewith, including but
not limited to rental or leasing thereof.

‘ (2) To refuse to lend money, guarantee the loan, accept the
d%ed of trust .or mortgage, or otherwise refuse to make available
f&nds for the purchase, acquisition, construction, alteration,
r%habilitation, iepair or maintenance of real property; or impose
different conditions on such financing; or refuse to provide title
or other insurance relating to the ownership or use of any
igﬁerest in real property. |

(3) To refuse or restrict fécilities, services, repairs or
iﬁprovements for any tenant or lessee.

(4) To make, print, publish, advertise or disseminate, in
a&y way, any notice, statement or advertisement with reﬁpect to

financing related to any such transaction which states that any

unlawful real estate practice as defined in this Section will be

engaged in.

(b) Exceptions.

(1) Owner Occupied Dwellings: Nothing in this chapter

sHall be construed to apply to the rental or leasing of
any housing unit in which the owner or lessor or any member of his
or her family occupies one of the living units and it is necessary

for the owner or lessor or any member of his or her family to use



either a bathroom or kitchen facility in common with the prospec-
tive tenant.

Sec. 14.104. City Facilities and Services.

(a) Unlawful Service Practices.

(1) City Facilities: It shall be an unlawful service prac-

tice for any person to deny any individual the full and equal
enjoyment of, or to impose different terms and conditions upon the
availability of, any service program or facility wholly ;r'par—
tially funded or otherwise supported by the City‘on the basis, in

whole or in part, of the individual's sexual orientation.

(2) City Services: It shall be an unlawful service practice
for any person to deny any individual the full and equal enjoyment
of, or to impose different terms br conditions on the availability
of, any City‘service on the basis, in whole or in part, of such
individual's sexual orientation.

(3) Supported Facilities and Services: It shall be an

unlawful service practice for any person to deny any individual
the full and equal enjoyment of, or to impose different terms and
conditions upon the availability of, any service, prograonr faci-
lity wholly or partially funded or otherwise supported by the City
on the basis, in whole or in part, of the individual's sexual
orientation. This subsection shall not apply to any facility,
service or prograﬁ which does not receive any financial assistance
from the City which is not piovided in the public generally.

(4) Advertising:

(a) It shall be an unlawful service practice for the
City or any person employed by the City'to make, print,

publish, advertise or disseminate in any way any notice,

(.



statement, or advertisement with respect to any service or
facility provided by the City which states that the City or
any person employed by the City engages or will engage in an
unlawful service practice.

(b) It shall be an unlawful service practice for'any
organization described in subsection (a)(3) of this section
to make, print, publish, advertise or disseminate in any way
any‘notice, statement, or advertisement with respect to any
service or facility provided by such organization which
states that such organization engages in or will engage in

unlawful service practices as defined in this Section.

Sec. 14.105. Educational Institutions.

(a) Unlawful Educational Practices.

(1) Admission: It shall be an unlawful educational practice
fsr any person to deny admission to an educational institution, or
to impose different terms or conditions on admission, on the
bésis, in whole or in part, of such individual's sexual orien-
tétion.

(2) Services: It shall be an unlawful educational practice
for any person to dény any indiyidual the full and equal enjoyment
of, or to impose different terms or conditions upon the availability
of , any service or program offered by an educational institution
on the basis, in whole or in part, of such individual's sexual
orientation.

(3) Facilities: It shall be an unlawful educational prac-

tice for any person to deny any individual the full and equal
enjoyment of, or to impose different terms or conditions upon the

availability of, any facility owned or operated by an educational

_7_



institution on the basis, in whole or in part, of such

individual's sexual orientation. (fﬁ

(4) Advertising: It shall be an unlawful educational prac-

tice for an educational institutidn or any person employed by an
educational institution to make, print, publish, advertise or
disseminate in any way any notice, statement or advertisement with
respect to that educational institution which states that such
institution engages in, or will engage in, unlawful educational
practices.

(b) Exceptions:

(1) It shall not be an uniawful discriminatory practice for
a religious or denominational institution to limit admission to or
give other preference to applicants of the same religion.

(2) Nothing in this chapter shall be construed to apply to
any educational institution owned or operated by any federal,
state, or local government agency.

Sec.14.106. Retaliation Prohibited

No person shall retaliate against any individual because such
individual seeks the enforcement of the provisions of this chapter.

Sec._14.107. Enforcement.

(a) Civil Action.

(1) Any aggrieved person may enforce the provisions of this
Chapter by means of a civil action in which the court may award |
actual damages and costs;
(2) Any person who commits, or proposes to commit, an
action in violation of any provision of this chapter may be enjoined

therefrom by any court of competent jurisdiction;



(3) In any action to enforce the provisions of this
chapter, the court may allow the prevailing party a reasonable

~attorney's fees.

Sec., 14.108. Criminal Liability.

(é) It shall be unlawful for any person to violate the provisions
of Se?tion 14.101(c)(1l). Such violation shall be deemed an infrac-
tion,jthe fine for which shall be levied in the amounts prescribed by
Secti?n 36900 of the Government Code as that Section may hereinafter
be aménded or renumbered.

‘ (Q) Notwithstanding any other provision of this Code to the
contréry, violation of any provision of this chapter other than as pro-

vided?in subsection (a) of this section shall not be deemed a crime,

Sec. 14.109. Limitation on Action.

JQdicial actions under this ordinance must be filed within one
year and six months of the time which plaintiff knew or should have
knowniof:

(a) the defendant's decision or action which plaintiff allegés is
based%on plaintiff's sexual orientation, or

(5) the defendant's act of retaliation against plaintiff in

violaﬁion of Section 14.106.

Sec. %4.110. Severability.

If any part or provision of this ordinance, or the application
thereqf to any person or circumstance, is held invalid, the remainder
of thé ordinance, including the application of such part or provision
to other persons or circumstances, shall not be affected thereby and
shall continue in full force and effect. To this end, érovisions of

this ordinance are severable and are intended to have independent

validity.



Sec. 14.111. Nonwaiverability.

Any written or oral agreement whereby any provision of this (/'“

chapter is waived or modified, is against public policy and void.
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