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Abstract

This Final Environmental Impact Report/ Environmental Impact Statement (Final EIR/EIS)
describes the affected resources and evaluates the potential impacts to those resources in the
Natomas Basin and Area B as a result of implementing the Proposed Action. The Proposed
Action comprises: (1) applications for Section 10(a) and Section 2081 permits or permit
modifications for each of the potential permittees; (2) approval of the revised Natomas Basin
Habitat Conservation Plan (NBHCP) and issuance of permits by the United States Fish and
Wildlife Service and the California Department of Fish and Game; (3) implementation of the
NBHCP; (4) adoption of the Implementing Agreement(s); and (5) the issuance of incidental
take permits (ITPs). The permittees are the City of Sacramento, Sutter County, and the
Natomas Basin Conservancy. Potential future permittees are Reclamation District No. 1000
(RD 1000) and the Natomas Central Mutual Water Company.

The objective of the Proposed Action is to reconcile the needs of 22 special-status species with
planned land development and water facility operations in the Natomas Basin. Issuance of
the ITP would authorize the incidental take of several listed wildlife species resulting from
urban development and other activities in the Natomas Basin. These species include the
federally listed giant garter snake (Thamnophis gigas), valley elderberry longhorn beetle

(Desmocerus cali(ornicus dimorphus), and several vernal pool fairy shrimp species

(Branchinecta spp., Lepidurus packardi). In addition, several federally listed plant species,

including Colusa grass (Neostapfia colusana), and Orcutt grasses (Orcuttia spp.) will be listed

on the permit, although "take" is not one of the prohibitions applicable to plants under

Section 9 of the Federal ESA and, therefore, a Section 10 incidental take permit does not

authorize take of plant species. Plants are included on the permit in recognition of the

conservation benefits provided for these species under the NBHCP, and they will receive

federal "No Surprises" assurances. Other species covered by the permit include the

California tiger salamander (Ambystoma californiense), a federal and state candidate species,

and the state-listed Swainson's hawk (Butco swainsoni). The permits also list a suite of other

wildlife species and will become effective to authorize the take of such species if they become

listed in the future.

The NBHCP would establish a comprehensive program for the preservation and protection

of habitat for threatened and endangered species potentially found on approximately

55,537 acres of undeveloped and agricultural land in northwestern Sacramento County

and southern Sutter County (Natomas Basin and Area B). The acquisition of lands or

conservation easements for the purpose of creating and managing permanent habitat

reserves would be undertaken by the Natomas Basin Conservancy and would consist of

managed marsh habitats, upland habitats, rice fields (which would typically be leased for

use to rice farmers), and associated buffers and infrastructure. The NBHCP also includes

management measures that are intended to avoid, minimize, and mitigate effects on species

during activities by RD 1000 and Natomas Mutual and during urban development activities,

if those agencies decide to apply for an ITP under the NBHCP in the future.
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SECTION I

Introduction to the Final EIRIEIS

This Final Environmental Impact Report/ Environmental Impact Statement (Final EIR/EIS)
addresses the potential environmental effects that could result from implementing the
proposed Natomas Basin Habitat Conservation Plan (NBHCP). The Final EIR/EIS has been
prepared in accordance with the National Environmental Policy Act (NEPA) and the
California Environmental Quality Act (CEQA). The City of Sacramento, California, (City)
and County of Sutter, California (Sutter County) are the co-lead agencies for the CEQA
process. The United States Fish and Wildlife Service (USFWS) is the lead federal agency for
the NEPA process. These agencies have independently evaluated, directed, and supervised
the preparation of this document. The Natomas Basin Conservancy (TNBC), Reclamation
District No. 1000 (RD 1000) and the Natomas Mutual Water Company (Natomas Mutual)
have also participated in the NBHCP development process.

1.1 Format of the Final EIRiEIS
The Final EIR/EIS for the NBHCP has been prepared pursuant to the requirements of CEQA,

which apply to the state and local actions, and to the requirements of NEPA, which apply to

the federal actions. The abbreviated format used for this Final EIR/EIS complies with
Council on Environmental Quality (CEQ) NEPA regulations (40 CFR 1503.4 (c)) and State

CEQA guidelines, Section 15132.

This Final EIR/EIS comprises two volumes and contains an introduction, the identification

of the NEPA Preferred Alternative, modifications and updates to the EIR/EIS and the

NBHCP since the publication of the Draft EIR/EIS, a summary of consultation and

coordination, major comment areas, copies of all public comments and letters received by

the lead agencies (Attachment 1) and the responses to the comments (Attachment 2), and

appendices containing additional information.

Each public comment or letter in Attachment I ha's numbered comments, with a
corresponding response in Attachment 2 that answers the specific comments and issues
raised in the letter. The comment letters and responses are preceded by an index
(Section 3.2) that includes the document identification number for each letter and the name
of the agency (federal, state, or local), organization, or individual that produced the letter of
comment. To assist the reader in finding individual letters, the comments and responses are
divided into three categories:

• Government-G (federal agencies, state agencies, local agencies)

• Organizations-0

• Individuals-I

Numerous references are made throughout the Final EIR/EIS to the Draft EIR/EIS and to the
Draft EIR/EIS Appendices. These documents were previously circulated and are not being
reproduced. Copies, however, are available for inspection at the public agency locations
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SECTION T. INTRODUCTION TO THE FINAL EIRIES

noted on the cover sheet. The Draft EIR/EIS and supporting appendices, together with the
Final EIR/EIS, constitute the full CEPA/NEPA documentation of the Proposed Action.

1.2 Summary of Public Review Process

1.2.1 Issuance of NOAs
Notices of Availability (NOAs) were published by both the USFWS and (iointly) by the City
of Sacramento and Sutter County on August 16, 2002. The public review period was
originally scheduled for 60 days from August 16, 2002 to October 16, 2002. An extension to
the public review period was published by amended NOAs. The public review period was
extended by 50 days, to December 5, 2002. The NOA for the Final EIS was published in the
Federal Register. Additional notices on the Final EIR/EIS and Final NBHCP were published
in The Sacramento Bee and the Appeal-Democrat newspapers.

1.2.2 Dates and Times of Public Meetings on the Draft EIRIEIS
The City, County, and USFWS conducted four public meetings to obtain input into the
EIR/EIS on the following dates and at the following locations:

• September 23, 2002, First Session: 4:00 p.m. to 6:00 p.m.; Second Session: 7:00 p.m. to

9:00 p.m., Sacramento, California at 12311 Street, First Floor.

• September 25, 2002, First Session: 4:00 p.m. to 6:00 p.m.; Second Session: 7:00 p.m. to
9:00 p.m., Yuba City, California at Whitaker Hall, 44 Second Street.

The meetings were conducted by the USFWS, City of Sacramento, and Sutter County in a

workshop and meeting format.

Additional opportunities exist for public input on the Final EIR/EIS. For the City of

Sacramento's and Sutter County's EIR, the public will have the opportunity to comment at

the public hearings associated with the City of Sacramento City Council's and the Sutter

County Board of Supervisors' consideration of the Final FIR. The public will have a 30-day

cooling-off period to comment following the Federal Register publication noticing the

USFWS's Final EIS. Following this period, the USFWS will issue its Record of Decision

(ROD) for the Final EIR/EIS.

1.2.3 Number of Comments Received
Twenty-five comment letters were received during the 95-day public review period,

comprising 450 separate comments addressed in this Final SIR/ EIS. A summary table in

Section 3.2 lists all of the individuals, agencies, and organizations that submitted comments

on the NBHCP and Draft EIR/EIS.

1.2.4 NEPA Preferred Alternative
The USFWS did not identify a preferred alternative in the Draft EIR/EIS, in conformance
with the CEQ regulations, and indicated that a preferred alternative would be identified
after the public comments on the Draft EIR/EIS were available. After consideration of all
comments received and the comments of cooperating agencies, the USFWS has determined
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FINAL EIR/EIS



SECTION 1 INTRODUCTION TO THE FINAL EIRIEIS

that the preferred alternative for the NBHCP is the Proposed Action The Proposed Action
includes all mitigation measures contained in the monitoring program in Appendix D and
summarized in Table 1-1 at the end of this section.

1.3 Recirculation Analysis

1.3.1 NEPA and CEQA Consideration of Recirculation Issues
An important step in the preparation of this Final EIR/EIS is to review all comments,
changes, and additions relative to the criteria under NEPA and CEQA regarding
recirculation or supplementation of the EIR/EIS. Although NEPA and CEQA differ in their
provisions regarding recirculation, the standards triggering recirculation under both
statutes are similar. Thus, both CEQA and NEPA require republication or recirculation for
public comment in instances when the EIR or EIS has been changed in a way that prevents
review of and comment on "significant" new environmental information.

Under NEPA, the standards for a supplement to an EIS are covered in the Section 40 CFR
15029 (c ) (1) and (2). Under these standards, changes to the project, new circumstances, or
new information may require recirculation. NEPA is clear that the mere passage of time
does not trigger the recirculation or supplementation of an EIS.

Under CEQA, recirculation of an EIR may be required in instances where significant new
information is introduced, or there are basic or fundamental flaws in the analysis.
Section 15088.5 of the CEQA Guidelines provides guidance on significant new information
and includes the following:

1. A new significant environmental impact would result from the project or from a new
mitigation measure proposed to be implemented.

2. A substantial increase in the severity of an environmental impact would result, unless
mitigation measures were adopted to reduce the impact to a level of insignificance.

3. A feasible project alternative or mitigation measure considerably different from others
previously analyzed would clearly lessen the environmental impacts of the project, but
the project's proponents decline to adopt it.

4. The draft EIR was so fundamentally inadequate and conclusory that it precluded
meaningful public review and comment.

The CEQA Guidelines Section 15088.5 (b) further state that "Recirculation is not required
where the new information added to the EIR merely clarifies or amplifies or makes
insignificant modifications in an adequate EIR."

1.3.2 Significance of Changes to the Proposed Action
Text changes to the proposed NBHCP and Implementing Agreements (IA) included as part
of the Proposed Action, have been made to: (1) correct typographical or editorial errors;
(2) clarify the text in response to public and agency comments received; or (3) strengthen the
language of the text to represent or implement more fully the proposed mitigation measures.
A summary of key changes to the NBHCP is provided on Section 2-2 of this Final EIR/EIS.
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SECTION 1 INTRODUCTION TO THE FINAL EIRIEIS

The basic framework, policies, conservation measures, and implementation elements of the

NBHCP remain the same, including the Covered Species, the Covered Activities, the nature

and extent of Planned Development, the mitigation measures, and the mitigation ratio.

Some of the conservation measures described in the NBHCP that also will be included in the

incidental take permits have been modified or further clarified in the Final NBHCP. These

measures do not result in any new impacts. While minor modifications have been proposed

to the NBHCP, each of these changes will either not change the impacts or will further

reduce impacts anticipated from the original Proposed Action. None of these changes will

create any new or more severe impacts. Since changes to the NBHCP (Proposed Action) are

editorial or clarifying, recirculation is not required.

For example, the conservation strategy for vernal pool species has been refined and clarified
to more clearly state the survey requirements to be employed to determine the presence of
Covered Species. This section clarifies the use of the most recent and comprehensive USFWS
survey guidelines, but it does not change the Proposed Action in such way that the new
environmental impacts, significant changes, and new information presented would require
recirculation.

Similarly, additional language regarding adaptive management, including connectivity of

the Mitigation Lands, has been added to clarify the approach to connectivity in response to

comments. These changes again clarify the approach, but do not significantly modify the

approach such that additional environmental analysis or recirculation would be required.

1.3.3 New Information
New information has been added to the Biological Resources Technical Memorandum

(Appendix H of the NBHCP) to explain and clarify in greater detail the basis of the impact

analysis related to the Swainson's hawk foraging habitat. This information was prepared in

the form of an Addendum to the Biological Resources Technical Memo, which is attached as

Appendix K of the NBNCP. This additional information does not change the previous

analysis or conclusions, but provides further clarification of the methods, assumptions, and

background information used in developing the Biological Resources Technical

Memorandum. This discussion of giant garter snake and Swainson's hawk is considered in

the context of updated monitoring reports for the giant garter snake (Appendix E of this

Final EIR/EIS) and the Swainson's hawk (Appendix F of this Final EIR/EIS).

The Economic and Planning Systems (EPS) updated Fee Study dated October 11, 2002 also

has been added as Appendix B of the NBHCP. This updated fee study, containing updated

estimates for the monitoring and adaptive management costs, previously was circulated for

public review and comment. This information amplifies and clarifies the prior fee estimates

in a manner consistent with the NBHCP. None of these changes to the fee estimates will

create any new or more severe significant environmental impacts. Since the updated fee

study previously was circulated for public review and the addition of this Appendix does

not constitute new information nor does it result in any new or more severe environmental

effects, recirculation is not required.
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SECTION I INTRODUCTION TO THE FINAL EIR/EIS

1.3.4 Significant New Impacts or Increase in Severity of Impact
None of the comments or the responses to comments demonstrate the existence of any new
or more significant impacts than those discussed in the Draft EIR/EIS. No new significant or
more severe impacts were identified that were not fully evaluated in the Draft EIR/EIS.
Comments on the Draft EIR/EIS requested that the EIR/EIS be re-circulated for the
following impacts:

• Some commentors requested additional information regarding "bird strikes" and the
impact of such on operations of the Sacramento International Airport. This issue was
covered in the Draft EIR/EIS, and the Final EIR/EIS contains further clarifying
information. This new text does not identify a new impact or change in the severity of
the impact, therefore, re-circulation is not required.

• Several persons commented that they do not agree with the findings in the EIR/EIS of a
less-than-significant impact to Swainson's hawk foraging habitat. These comments were
reviewed in light of existing scientific information, and the EIR/EIS preparers
determined that the analyses continue to support the determination that the Proposed
Action would result in a less-than-significant effect under NEPA and CEQA. To further
support the analysis and finding, an Addendum to the Biological Technical
Memorandum clarifying the analysis of impacts has been added (Appendix K of the
NBHCP).

• Several commentors indicated that they do not agree with the findings in the EIR/EIS of
a less-than-significant impact to giant garter snake habitat. These comments were
reviewed in light of existing scientific information, and the EIR/EIS preparers
determined that the analyses continue to support the determination that the Proposed
Action would result in a less-than-significant effect under NEPA and CEQA.

• Several commentors were also concerned that the execution of the Memorandum of

Understanding regarding the City of Sacramento-Sacramento County Joint Vision

planning effort, and information about other potential development activities constitutes

new information regarding the potential for future development in the Basin.

Commentors indicated that much of this information became available after the Draft

EIR/EIS was released for public review, and that it represents new information

regarding reasonably foreseeable development in the Basin that could result in new

significant or more severe cumulative impacts not considered in the EIR/EIS. These
comments were also reviewed extensively.

Master Responses 3 (Joint Vision) and 4 (Cumulative Impacts) provide a thorough
evaluation of the validity of the cumulative assumptions used in the Draft EIR/EIS.
Based on the findings and analysis included in the Draft EIR/EIS and further clarified in
Master Responses 3 and 4, no new significant or substantially more severe cumulative
impacts were identified. Thus, re-circulation is not required.

1.3.5 New Alternatives or Mitigation Measures
Both CEQA and NEPA require that an EIR/EIS study a range of alternatives. The EIR/EIS
evaluates five alternatives, including the Proposed Action. Under CEQA, re-circulation may
be required if a new alternative, which is substantially different from an alternative analyzed
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SECTION 1. INTRODUCTION TO THE FINAL EIRIEIS

in the environmental document, becomes available and reasonably meets the goals and

objectives of the proposed project. Several commentors suggested a preference for one or

another of the alternatives studied in the EIR/EIS. For example, several commentors prefer an

NBHCP program that includes a mitigation ratio of 1:1. This alternative (Alternative 1,

Increased Mitigation) was included in the Draft EIR/EIS analysis, and therefore, it is not a

new alternative not previously analyzed. Other commentors expressed a preference for either

reduced development (therefore, reduced impact) or an alternative that designates specific

reserve zones. Both of these alternatives also were fully analyzed in the Draft EIR/EIS and,

therefore, no new alternative analysis is required.

Regarding reduced development, the Draft EIR/EIS studied an alternative that reduced
Planned Development from 17,500 to 12,000 acres. Further reductions of Planned
Development were not considered to be within the reasonable realm of the purpose and need
of the project, which is to extend incidental take coverage to allow the City of Sacramento and
Sutter County to implement their adopted general plans.

One letter of comment presented a scenario that the commentor referred to as an
"Acceptable HCP." This alternative covered land uses and mitigation throughout the entire
Natomas Basin, including lands in the unincorporated portion of Sacramento County and
privately owned agricultural lands. This scenario proposes that a detailed management
prescriptions for all non-urban land in the Natomas Basin should be developed, including
specifications regarding the type and proportion of private agricultural crops.

While this scenario provided a vision for the entire Natomas Basin, it also included elements

that are outside the purpose and need or scope of the NBHCP and EIR/EIS. For example,

the County of Sacramento would not be a permittee under the NBHCP, and none of the

Applicants (City of Sacramento, Sutter County, or TNBC) or wildlife agencies (USFWS and

CDFG) have land use control over the unincorporated areas of the County of Sacramento.

Therefore, for purposes of the cumulative analysis and baseline conditions, the EIR/EIS

must assume that development in the unincorporated area of the County of Sacramento

would occur consistent with the existing land uses, General Plan designations, and zoning

that govern the lands within the Basin.

The suggested "Acceptable HCP" would include 17,500 acres of acquired habitat based on a

1:1 mitigation ratio and retain 11,000 acres of agriculture or open space (Sacramento County

Airport buffer lands and other lands outside of the Permit Areas). Regarding assumptions

of the analysis for the type of land uses in the unincorporated portion of Sacramento

County, Table 3-4, page 3-20 of the Draft EIR/EIS provides this information. Based on the

adopted General Plan, non-urban uses in excess of 11,000 acres were assumed in the

EIR/FIS analysis. The "Acceptable HCP" proposes a 1:1 mitigation ratio with acquisition of

lands based on habitat value. This mitigation approach falls within the range of alternatives

analyzed by the EIR/EIS, which includes an alternative at a 1:1 mitigation ratio, an

alternative with identified reserve zones, and a habitat-based mitigation program. The

"Acceptable HCP" therefore does not propose either a new alternative or an alternative that

is significantly different from those analyzed in the EIR/EIS. Also, in its evaluation, the

FIR/ EIS concluded that each of these alternatives would be infeasible.
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SECTION 1: INTRODUCTION TO THE FINAL EIR/EIS

No new mitigation measures have been suggested or included in the EIR/EIS. Some text
changes and additions to the mitigation policies of the NBHCP have been included for
clarification (see Section 1.3.2 above).

1.3.6 Adequacy of the EIRIEIS
Based on the standards included in CEQA and NEPA for adequacy of analysis, the Lead
Agencies have determined that with the clarifications, corrections, and supportive
information included in this Final EIR/EIS and the proposed Final NBHCP, the Final
EIR/EIS complies with CEQA and NEPA. For purposes of NEPA, the federal lead agency
(i.e., USFWS) is responsible for the final determination of adequacy.

The U.S. Environmental Protection Agency (USEPA) is authorized under Section 309 of the
Clean Air Act to review and comment on any matter subject to NEPA and to determine or
rate the adequacy of an EIS. The USEPA rated the Draft EIR/EIS as Environmental
Concerns (EC), which indicates that the USEPA has identified environmental impacts that
should be avoided to fully protect the environment, and Category 2, which indicates that
additional information, data, analysis, or discussion should be included in the Final EIS. The
report preparers have given considerable attention in responding to the comments of the
USEPA and providing, where necessary, clarifying information to respond to any concerns
raised by the USEPA. Each of the USEPA's comments has been addressed in this Final
FIR/ EIS.

1.4 Summary of Potential Environmental Impacts of Proposed
Action and Alternatives
Table 1-1 is reproduced from the Draft EIR/ EIS that summarizes the potential impacts
associated with the Proposed Action and alternatives.
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SECTION 1: INTRODUCTION TO THE FINAL EIRiEIS

TABLE 1-1
Summary of Potential Environmental Impacts Associated with Proposed Action and Alternatives

Proposed Action

4.2 Geology and Soils.'

Impact: Less-than-significant increases in erosion
resulting from development of habitat reserves.

4.3 Water Resources

Impact: Less-than-significant increases in flood
potential resulting from management of habitat
reserves.

Imoad: Potentially significant decreases in stomiwater
quality resulting from development of habitat reserves.
Can be mitigated to a less-than-significant level.
EIR/EIS Mitigation Measure: Construction of habitat
reserves shall adhere to the requirements of the State
Water Resources Control Board's General Permit for
Stormwater Discharges Associated with Construction
Activity, as amended from time to time, by filing an
Notice of Intent (NO]) with the Central Valley Regional
Water Quality Control Board. For development activities
on each reserve site, the Conservancy shall prepare a
Stonnwater Pollution Prevention Plan that includes best
management practices consistent with the City's
Administrative and Technical Procedures for Grading
and Erosion and Sediment Control and Sacramento
County's Erosion and Sediment Control Standards and
Specifications, regardless of whether the reserves are
located in Sacramento or Sutter County. Best
management practices shall focus on the control of
sediment discharge into local drains (e.g., through
installation of barriers such as silt fences and through
tracking controls) and the release of hazardous
materials from construction operations (e.g., through the
use of designated staging areas with onsite controls).

Impact: Less-than-significant impacts associated with
future water availability in the Natomas Basin.

Alternative 1:
Increased
Mitigation

Impact: Greater
impacts than the
Proposed Action, but
less than significant

Impa : Same as
Proposed Action.

Imoad: Greater
impacts than the
Proposed Action.
Can be mitigated to a
less-than-significant
level with mitigation.
EIR/EIS Mitigation
Measure: Same as
Proposed Action.

Impact: Same as
Proposed Action.

Alternative 2: Alternative 4:
Habitat-Based Alternative 3: Reduced Potential Alternative 5:

Mitigation Reserve Zones for Incidental Take No Action

m act: Greater Impact: Same as Impact: Same as m act: Similar effects are
impacts than the Proposed Action. Proposed Action. expected with case-by-case
Proposed Action, but mitigation.
less than significant

lrnPc.t: Same as
Proposed Action.

Impa :Greater
impacts than the
Proposed Action. Can
be mitigated to a
less-than-significant
level with mitigation.
EIRIEIS Mitigation
Measure: Same as
Proposed Action.

m act: Same as
Proposed Action.

Impact: Same as Impa :Same as Impa :Similar effects are
Proposed Action. Proposed Action. expected with case-by-case

mitigation.

Impact: Same as Impact: Similar to Imect:Similar effects are
Proposed Action. Proposed Action. expected with case-by-case
EIR/EIS EIR/EIS Mitigation mitigation.
Mitigation Measure: Same as
Measure: Same Proposed Action.
as Proposed
Action.

Impact: Same as Impact: Same as Impact: Similar effects are
Proposed Action. Proposed Action. expected with case-by-case

mitigation.
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SECTION 1: INTRODUCTION TO THE FINAL EIRrEIS

TABLE 1•1
Summary of Potential Environmental Impacts Associated with Proposed Action and Alternatives

Proposed Action

Alternative 1:
Increased
Mitigation

Alternative 2:
Habitat-Based

Mitigation

4,4 Biological Resources

Impact: Marsh habitat as measured by rice fields,
canals and drains, and ponds and seasonally wet
areas would decline in the Natomas Basin by 8,087
acres (35 percent), 404 acres (23 percent), and 21
acres (22 percent), respectively, because of authorized
development. Permanent reserves would be
established, including 2,187.5 acres of managed
marsh and 4,350 acres of rice.
EIR/EIS Mitigation Measure: As part of the process for
development review, the City and Sutter County will
include a provision that public or private development
projects that could support jurisdictional wetlands will
result in no net loss of wetlands and will ensure that
that wetlands functions and values will be maintained.

Impact: Impacts to
marsh habitat
associated with
authorized
development would
be the same as
under the Proposed
Action. Permanent
reserves would be
established, including
4,350 acres of
managed marsh and
8,750 acres of rice.
EIR/EIS Mitigation
Measure: Same as
Proposed Action.

Imoact: Impacts to
marsh habitat
associated with
authorized
development would be
the same as under the
Proposed Action.
Permanent reserves
would be established,
including a combined
doe/managed marsh
reserve acreage of
9,687 acres.
EIR/EIS Mitigation
Measure: Same as
Proposed Action

Alternative 4:
Alternative 3: Reduced Potential

Reserve Zones for Incidental Take

Impact: Same as Imoact: Marsh
Proposed Action. habitat as
EIR/EIS measured by rice
Mitigation fields, canals and
Measure: Same drains, and ponds
as Proposed and seasonally wet
Action. areas would decline

in the Natomas
Basin by 5,752
acres (25 percent),
277 acres (16
percent), and
15 acres (15
percent),
respectively
because of
authorized
development
Permanent
reserves would be
established,
including 1,500
acres of managed
marsh and 3,000
acres of rice.
EIR/EIS Mitigation
Measure: Same as
Proposed Action.

Alternative 5:
No Action

Impact: Marsh habitat is
expected to decrease by
approximately the same
acreage as under the
Proposed Action because
of urban development.
Unknown benefits
associated with habitat
creation.
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SECTION 1', INTRODUCTION TO THE FINAL EIRIEIS

TABLE 1.1
Summary of Potential Environmental Impacts Associated with Proposed Action and Alternatives

Proposed Action

Alternative 1:
Increased
Mitigation

Alternative 2:
Habitat-Based

Mitigation

Impact: Upland habitat in the Natomas Basin would
decrease by 9,188 acres (42 percent) because of
authorized development Permanent reserves would
be established, including 2,187.5 acres of uplands.

Imoad: Loss of riparian habitat in the Natomas Basin
generally would not occur.

Impact: Up to 8 acres (8 percent) of oak groves in the
Natomas Basin would potentially be removed because
of urban development.

Impact: Vernal pools could be affected in North
Natomas and potentially in other areas of the Natomas
Basin.

Impact: Approximately 8,512 acres of potential habitat
for the giant garter snake would be affected by
authorized development in the Natomas Basin.
Preservation of wetland habitat and creation and
management of reserves that support 6,562 acres of
giant garter snake habitat mitigates the impacts of the
covered activities on giant garter snakes to a less-than-
significant level.

Imoad: Impacts to
upland habitat
associated with
authorized
development would
be the same as
under the Proposed
Action. Permanent
reserves would be
established, including
4,350 acres of
uplands.

Imoa: Same as
Proposed Action.

Imoad:Same as
Proposed Action.

Impa : Same as
Proposed Action.

Imoact: Impacts to
giant garter snake
habitat would be the
same as under the
Proposed Action.
Approximately
13,125 acres of giant
garter snake habitat
would be supported
by the system of
habitat reserves.

Imoad: Impacts to
upland habitat
associated with
authorized
development would be
the same as under the
Proposed Action.
Permanent reserves
would be established,
including 8,074 acres
of uplands.

Imoad: Same as
Proposed Action.

Imoad: Same as
Proposed Action,

Imact: Same as
Proposed Action.

Imoact: Impacts to
giant garter snake
habitat would be the
same as under the
Proposed Action.
Approximately 9,687
acres of giant garter
snake habitat would
be supported by the
system of habitat
reserves.

Alternative 4:
Alternative 3: Reduced Potential

Reserve Zones for Incidental Take

Imbact:Same as Impact: Upland
Proposed Action. habitat in the

Natomas Basin
would decrease by
6,063 acres (28
percent) because of
authorized
development
Permanent
reserves would be
established,
including 1,500
acres of uplands.

Imact: Same as Imsact:Same as
Proposed Action. Proposed Action.

Impact: Same as Impact: Expected to
Proposed Action. be approximately

the same as
Proposed Action.

Impact: Same as Impact: Expected to
Proposed Action. be approximately

the same as
Proposed Action.

Imoad: Same as Impact:
Proposed Action. Approximately

6,044 acres of
potential habitat for
the giant garter
snake would be
affected by
authorized
development in the
Natomas Basin.
Approximately
4,500 acres of giant
garter snake habitat
would be supported
by the system of
habitat reserves.

Alternative 5:
No Action

m a : Upland habitat is
expected to decrease by
approximately the same
acreage as under the
Proposed Action because
of urban development
Unknown benefits
associated with habitat
creation.

Imoact:Same as
Proposed Action.

Imoad: Expected to be
approximately the same
as Proposed Action.

ImoaG: Expected to be
approximately the same
as Proposed Action.

Impact: Giant garter
snake habitat is expected
to decrease by
approximately the same
acreage as under the
Proposed Action because
of urban development
Unknown benefits
associated with habitat
creation.
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SECTION 1: INTRODUCTION TO THE FINAL EIR/EIS

TABLE 1-1
Summary of Potential Environmental Impacts Associated with Proposed Action and Alternatives

Proposed Action

Alternative 1:
Increased
Mitigation

Alternative 2:
Habitat-Based

Mitigation

Imoad: Two Swainson's hawk nesting territories with
remaining nest trees (NB-3 and NB-6) have the
potential to be abandoned because of authorized
development.

Imoad: Swainson's hawk foraging habitat in the
Natomas Basin would decrease by 9,188 acres (42
percent) because of authorized development.
Permanent reserves would be established, including
2,187.5 acres of uplands that would be managed for
Swainson's hawk foraging habitat value.

Impact: Same as
the Proposed
Action.

Impact Impacts to
Swainson's hawk
foraging habitat
associated with
authorized
development would
be the same as
under the Proposed
Action. Permanent
reserves would be
established, including
4,350 acres of
uplands.

Impact: Overall effects to other covered species Impact: Similar to
associated with habitat loss and creation would be less Proposed Action.
than significant.

Impact: Same as the
Proposed Action.

Impel : Impacts to
Swainson's hawk
foraging habitat
associated with
authorized
development would be
the same as under the
Proposed Action.
Permanent reserves
would be established,
including 8,074 acres
of uplands.

Imoact: Similar to
Proposed Action.

Alternative 4:
Alternative 3: Reduced Potential

Reserve Zones for Incidental Take

Impact: Same as Impact: Expected to
the Proposed be approximately
Action. the same as the

Proposed Action.

Impact: Same as Impact: Swainson's
Proposed Action, hawk foraging

habitat in the
Natomas Basin
would decrease by
6,063 acres (28
percent) because of
authorized
development
Permanent
reserves would be
established
including 1,500
acres of uplands.

Imoad: Same as Imoad: Expected to
Proposed Action. be approximately

the same as
Proposed Action.

Alternative 5:
No Action

Impact : Expected to be
approximately the same
as the Proposed Action.

Impact: Swainson's hawk
foraging habitat is
expected to decrease by
approximately the same
acreage as under the
Proposed Action because
of urban development.
Unknown benefits
associated with habitat
creation.

Imoad: Expected to be
approximately the same
as Proposed Action.
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SECTION 1: INTRODUCTION TO THE FINAL EIREIS

TABLE 1.1
Summary of Potential Environmental Impacts Associated with Proposed Action and Alternatives

Proposed Action

Alternative 1: Alternative 2: Alternative 4:
Increased Habitat-Based Alternative 3: Reduced Potential Alternative 5:
Mitigation Mitigation Reserve Zones for Incidental Take No Action

Impact: Potentially significant effects to some other Impact: Same as Impact: Same as
special-status species (e.g., dwarf downingia, rose Proposed Action. Proposed AcBon.
mallow, Coopers hawk, American bittern, black tem, EIR/EIS Mitigation EIR/EIS Mitigation
lark sparrow, white-tailed kite, Pacific-slope flycatcher, Measure: Same as Measure: Same as
Bewick's wren) can be mitigated to a less-than- Proposed Action. Proposed Action.
significant level.
EIR/EIS Mitigation Measure: Preconstruction surveys
required pursuant to Section VA1 of the HCP shall
encompass the habitat areas that could support dwarf
downingia or rose mallow. If dwarf downingia or rose
mallow are found during the habitat surveys, mitigation
shall conform to the mitigation requirements for Delta
tule pea and Sanford's arrowhead as described in the
HCP and in accordance with the California Native Plant
Protection Act.

Preconstruction surveys required pursuant to Section
V.A.1 of the HCP shall encompass the habitat areas
where nesting birds could occur. In accordance with the
requirements of the Migratory Bird Treaty Act,
vegetation containing an occupied nest and an
appropriate-sized buffer around the nests of Coopers
hawks, American bitterns, black tems, lark sparrows,
white-tailed kites, Pacific-slope flycatchers, and
Bewick's wrens shall not be removed until the nest has
been abandoned by the nesting pair or the young have
fledged.

m act: No impact to fish species of concern would Imoact: Same as Impact: Same as
occur. Proposed Action. Proposed Action.

ImaNet reduction in waterfowl habitat would be ImoaG: Similar to Impa : Similar to the
less than significant the Proposed Proposed Action.

Action.

Impact : Same as Impact: Expected to Impact: Expected to be
Proposed Action. be approximately approximately the same
EIR/EIS the same as as Proposed Action.
Mitigation Proposed Action.
Measure: Same EIR/EIS Mitication
as Proposed Measure: Same as
Action. Proposed Action.

m act: Same as Impa ct: Same as Impact: Same as
Proposed Action. Proposed Action. Proposed Action.

Impact: Similar to Impa : Similar to Impa :Similar to the
the Proposed the Proposed Proposed Action.
Adion. Action.
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SECTION 1: INTRODUCTION TO THE FINAL EIRrEIS

TABLE 1-1
Summary of Potential Environmental Impacts Associated with Proposed Action and Alternatives

Proposed Action

Alternative 1:
Increased
Mitigation

Alternative 2: Alternative 4:
Habitat-Based Alternative 3: Reduced Potential Alternative 5:

Mitigation Reserve Zones for Incidental Take No Action

4.5 Cultural Resources
l imps d: Potentially significant increase
in the potential to disturb unknown, subsurface cultural
resources resulting
from development of habitat reserves.
Can be mitigated to a less-than-significant level.
EIRIEIS Mitigation Measure: Parcels
being considered for habitat reserves shall undergo
preconstruction literature review and/or field surveys,
based on the
discretion of a qualified archaeologist. Based on the
findings of the cultural resource review and the
potential for land disturbance to occur on the reserve,
the Natomas Basin Conservancy could be required to
complete an archaeological report and implement site-
specific mitigation measures as a condition for
restoration.

and

In the event that any historic or archaeological features
(surface or subsurface) or deposits, including locally
darkened soil ("midden7 that could conceal cultural
deposits, animal bone, shell, obsidian, mortars, or
human remains are uncovered during construction, work
within 100 feet of the find shall cease. A qualified
archaeologist and a representative of the Native
American Heritage Commission shall be consulted to
develop, if necessary, further mitigation measures to
reduce any archaeological impacts to a less-than-
significant level before construction continues.

and

When Native American archaeological, ethnographic, or
spiritual resources are involved, all identification and
treatment shall be conducted by qualified archaeologists
who are either certified by the Society of Professional
Archaeologists (SOPA) or who meet the federal
standards as stated in the Code of Federal Regulations
(36 CFR 61), and Native American representatives who
are approved by the local Native American community

m ad: Greater
impacts than the
Proposed Action.
Can be mHigated to
a less-than-
significant level.
EIR/EIS Mitigation

Measure: Same as
Proposed Action.

m ad: Greater Impact: Same as Imoad: Similar to Impact: Similar effects are
impacts than the Proposed Action. Proposed Action. expected with case-by-case
Proposed Action. Can EIR/EIS EIR/EIS Mitigation mitigation.
be mitigated to a Mitigation Measure: Same as
less-than-significant Measure: Same Proposed Action.
level. as Proposed
EIRIEIS Mitigation Action,
Measure: Same as
Proposed Action.
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SECTION 1: INTRODUCTION TO THE FINAL EIREIS

TABLE 1•1
Summary of Potential Environmental Impacts Associated with Proposed Action and Alternatives

Proposed Action
as scholars of their cultural traditions. If no such Native
American is available, persons who represent tribal
governments and/or organizations in the locale in which
resources could be affected shall be consulted. When
historic archaeological sites or historic architectural
features are involved, all identification and treatment are
to be carried out by historical archaeologists or
architectural historians. These individuals shall meet
either SOPA or 36 CFR 61 requirements.

and

If human bone of unknown origin is found during
construction, all work shall stop in the vicinity of the find
and the County Coroner shall be contacted immediately.
If the remains are determined to be Native American,
the coroner shall notify the Native American Heritage
Commission, who shall notify the person it believes to
be the most likely descendant. The most likely
descendant shall work with the contractor to develop a
program for re-intemment of the human remains and
any associated artifacts. No additional work is to take
place within the immediate vicinity of the find until the
identified appropriate actions have been carried out.

Alternative 1: Alternative 2: Alternative 4:
Increased Habitat-Based Alternative 3: Reduced Potential Altemative 5:
Mitigation Mitigation Reserve Zones for Incidental Take No Action
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SECTION 1: INTRODUCTION TO THE FINAL EIRiEIS

TABLE 1.1
Summary of Potential Environmental Impacts Associated With Proposed Action and Alternatives

Proposed Action

Alternative 1:
Increased
Mitigation

Alternative 2:
Habitat.Based

Mitigation

4.6 Land Use/Consistency With Adopted Plans and Policies

Impa : Less-than-significant land use m act: Same as
compatibility/plan inconsistency impacts. Proposed Action.

Impact: Significant loss of farmland. Not likely to be
mitigated to a less-than-significant level.
EIR/EIS Mitigation Measure: To the extent practicable
(and to the extent that biological goals are not
compromised), development of site-specific
management plans will incorporate provisions that
consider farmlands and agricultural use.

4.7 Social and Economic Conditions

Impact: Less-than-significant changes in local
employment and tax revenues to Sacramento and
Sutter counties.

4.8 Traffic

Imoad:Potentially significant increase
in the potential for traffic safety conflicts resulting from
development of habitat reserves. Can be mitigated to a
less-than-significant level.
EIR/EIS Mitigation Measure: Prior to commencing
substantial habitat reserve development activities, the
Conservancy shall evaluate traffic levels on any
adjacent rural roadways that would provide construction
access. Where potential traffic-safety impacts are
identified, the Conservancy and/or its contractor shall
prepare a Traffic Control Plan that addresses potential
impacts to public safety and other construction-related
nuisances. The Traffic Control Plan shall be reviewed
and approved by the City of Sacramento and/or Sutter
County, and should be submitted for review by
Sacramento County for projects located within the
unincorporated portion of Sacramento County. Traffic
management measures to be included in the Traffic
Control Plan include, but are not limited to, the following:

Impact: Greater
impacts than the
Proposed Action.
EIR/EIS Mitigation
Measure: Same as
Proposed Action.

Impact: Greater
impacts than the
Proposed Action,
but less than
significant.

m act: Greater
impacts than the
Proposed Action.
Can be mitigated to
a less-than-
significant level.
EIR/EIS Mitigation
Measure: Same as
Proposed Action.

m act: Same as
Proposed Action.

Imoad: Greater
impacts than the
Proposed Action.
EIRtEIS Mitigation
Measure: Some as
Proposed Action.

Impa :Greater
impacts than the
Proposed Action, but
less than significant.

Imoact:Greater
impacts than the
Proposed Action, Can
be mitigated to a
less-than-significant
level.
EIR/EIS Mitigation
Measure: Same as
Proposed Action.

Alternative 4:
Alternative 3: Reduced Potential

Reserve Zones for Incidental Take

impact: Same as m ad: Same as
Proposed Action. Proposed Action.

Impact: Same as Impact: Similarto
Proposed Action. the Proposed
EIR/EIS Action.
Mitigation EIR/EIS Mitigation
Measure: Same Measure: Same as
as Proposed Proposed Action.
Action.

Imoaot: Same as Impact: Same as
Proposed Action. Proposed Action.

Impact: Same as Impa ct: Similar to
Proposed Action. Proposed Action.
EIR/EIS EIR/EIS Mitigation
mitigation Measure: Same as
Measure: Same Proposed Action,
as Proposed
Action.

Alternative 5:
No Action

Imoact:Similar effects are
expected with case-by-case
mitigation.

m act: Similar effects are
expected with case-by-case
mitigation.

Impact: Similar effects are
expected with case-by-case
mitigation.

m act: Similar effects are
expected with case-by-case
mitigation.
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SECTION 1: INTRODUCTION TO THE FINAL EIRIEIS

TABLE 1•1
Summary of Potential Environmental Impacts Associated with Proposed Action and Aftematives

Proposed Action

Alternative 1:
Increased
Mitigation

Alternative 2: Alternative 4:
Habitat-Based Alternative 3: Reduced Potential Alternative 5:

Mitigation Reserve Zones for Incidental Take No Action

• Provide adequate warning to users of the
roadway in the vicinity of the construction, using
signs or other means visible from the roadway

• Provide adequate assistance to the public in
navigating the construction site through the use of
flagmen

• Install adequate signage for construction zones
and detours

• If traffic and circulation would be interrupted for an
extended period, provide for the opportunity for
public input from affected residents

4.9 Noise

Imoad: Potentially significant increase in noise-related m act: Greater
nuisances resulting from development of habitat impacts than the
reserves. Can be mitigated to a less-than-significant Proposed Action.
level. Can be mitigated to
EIR/EIS Mitiaation Measure: Priorto commencing a less-than-
substantial habitat reserve development activities, the significant level.
Conservancy shall determine if residences or other EIRIEIS Mitigation
sensitive receptors are located within 1,000 feet of the Measure: Same as
construction site. If sensitive receptors are located within Proposed Action.
1,000 feet of the construction site, operation of
construction equipment and vehicles would occur
between the hours of 7:00 a.m. and 6:00 p.m., Monday
through Saturday, and between 9:00 a.m. and 6:00 p.m.
on Sunday.

Imoact:Greater Impact: Same as Imoact: Similar to Impa :Similar effects are
impacts than the Proposed Action. Proposed Action. expected with case-by-case
Proposed Action. Can EIRIEIS EIR/EIS Mitigation mitigation.
be mitigated to a Mitioation Measure: Same as
less-than-significant Measure: Same Proposed Action.
level. as Proposed
EIR/EIS Mitigation Action.
Measure: Same as
Proposed Action.
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SECTION 1: INTRODUCTION TO THE FINAL EIR/EIS

TABLE 1.1
Summary of Potential Environmental Impacts Associated with Proposed Action and Alternatives

Proposed Action

Alternative 1:
Increased
Mitigation

Alternative 2: Alternative 4:
Habitat-Based Alternative 3: Reduced Potential Alternative 5:

Mitigation Reserve Zones for Incidental Take No Action

4.10 Air Quality

Imoad:Potentially significant increase in NOx and
PMin resulting from development of habitat reserves.
Can be mitigated to a less-thansignificant level.
EIR/EIS Mitigation Measure: The following measures
shag be implemented to reduce emissions of ozone
precursors during construction activities on the habitat
reserves:

• To the extent feasible, the Natomas Basin
Conservancy shall work with contractors that use
low-NO,,, heavy-duty construction vehicles.

• Construction activities shall be phased to reduce
the simultaneous operation of construction
equipment.

• The contractor shall perform routine tuning and
maintenance of construction equipment.

• The contractor shall use existing on-site electric
power sources in place of diesel generators to the
extent that these sources are available.

and

The following measures shall be implemented to
reduce construction-related emissions of fugitive dust
(PMio).

• The contractor shall reduce or suspend grading
and excavation activity during windy periods (i.e.,
winds in excess of 15 miles per hour).

• The contractor shall post and enforce speed limits
on unpaved driving areas.

• The contractor shall apply water twice daily to
disturbed areas and active construction sites.

• The contractor shall treat completed sites with soil
binders or vegetation.

Impact: Greater
impacts than the
Proposed Action.
Can be mitigated to
a less-than-
significant level.
EIR/EIS Mitigation
Measure: Same as
Proposed Action.

m act: Greater Impact: Same as Impact: Similar to Impact: Similar effects are
impacts than the Proposed Action. Proposed Action. expected with case-by-case
Proposed Action. Can EIR/EIS EIR/EIS Mitigation mitigation.
be mitigated to a Mitigation Measure: Same as
less•than-significant Measure: Same Proposed Action.
level. as Proposed
EIR/EIS Mitigation Action.
Measure: Same as
Proposed Action.
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SECTION 1: INTRODUCTION TO THE FINAL EIREIS

TABLE 1-1
Summary of Potential Environmental Impacts Associated with Proposed Action and Altematives

Proposed Action

Alternative 1: Alternative 2: Alternative 4:
Increased Habitat-Based Alternative 3: Reduced Potential Alternative 5:
Mitigation Mitigation Reseme Zones for Incidental Take No Action

• Dirt shall be washed off trucks and other
equipment before leaving the construction site.

4.11 Public Health and Safety

Impa : Less-than-significant public health and safety p: Greater Impact: Greater Impact: Same as Impa : Similar to Impact: Similar effects are
impacts resulting from the creation of habitat reserves impacts than the impacts than the Proposed Action. Proposed Action. expected with case-by-case
within the bird-strike zones of Sacramento Proposed Action, Proposed Action, but mitigation.
International Airport. but less than less than significant.

significant.
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SECTION 2

Modifications and Updates to the Draft EIR/EIS

This section presents the changes to the Draft EIR/EIS in this Final EIR/EIS (Section 2.1). It
also summarizes the revisions to the Draft NBHCP (Section 2.2). For specific text changes to
the NBHCP, the reader is referred to the Final NBHCP for a complete reading of the text
changes.

2.1 Changes to the Draft EIRIEIS
This section identifies changes to the EIR/EIS made as a result of comments on the Draft
EIR/EIS. Additional text is presented as underlined text and deleted text is presented as
e:::::c.::;o•°4. Each noted change is introduced in this section using italicized text that is
provided as context for the reader-the italicized text, however, is not a change to the Draft
EIR/EIS.

As discussed in Section 1.3 of this Final EIR/EIS, these revisions do not alter the conclusions
in the Draft EIR/EIS.

Changes to Section 1.1.1, Summary of Key Issues
The follouring sentence is added after the first sentence in the second paragraph on page 1-1 of the Draft
EIR/EI S:

The term "permittees" is also used to describe certain entities-RD 1000 and
Natomas Mutual-which have not submitted applications for permits at this time
based on the NBHCP, but may choose to become Applicants and if incidental take
permits are Qranted, may choose to become permittees in the future .

Changes to Section 1.5, Regulatory Framework
The following text has been added to Section 1.5 of the EIR/EIS to describe more fillly CDFG's
requirements for protected species:

1.5.8. California Fully Protected Species Provisions . Section 511 4700, 5050 , and
5515 of the California Fish and Game Cod e prohibit the taking of fully-protected
birds , mammals, amphibians , and fish , respectively . In the Natomas Basin fully
protected sneciea

peregrine falcon.
nclude the hite-tailed kit eater sandhill crane, and American

Changes to Section 2.2.4, Reclamation District No. 1000 and Section 2.5.5,
Natomas Mutual.
Figure 2-4 has been edited to label key canals and drains.
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SECTION 2: MODIFICATIONS AND UPDATES TO THE DRAFT ERIE IS

Changes to Section 2.3.4, Activities not Covered by Incidental Take Permits
The description of activities not covered by the incidental take permits in Section 2.3.4 of the EIR/EIS
has been revised as follows:

• Additional Regulations. In addition to the Section 10(a)(1)(b) and Section 2081
permits, the permittees also would comply with all other applicable local, state,
and federal regulations, laws, or ordinances. These include, but are not limited
to, the following: U.S. Army Corps of Engineers Clean Water Act Section 404
permits; State Water Quality Control Board/ Regional Water Quality Control
Board Section 401 water quality certification and/or waste discharge
requirements; and-CDFG Streambed Alteration Agreements pursuant to Fish and
Game Code Division 2, Chapter 6, Section 1600 et seq.; and State Reclamation
Board Encroachment Permits pursuant to Section 8710 of the California Water
Code.

Changes to Section 2.4.6.3, Water Agencies' Conservation Measures
The following text changes have been made to the Section 2.4.6.3, on page 2-43, .first paragraph:

RD 1000's and Natomas Mutual's primary management efforts focus on keeping the
canal systems functioning in a manner that ensures timely movement of irrigation
water for agricultural purposes, and ensures drainage of agricultural water and
storm flows from lands within the Natomas Basin. RD 1000 and Natomas Mutual
carry out these activities to provide agricultural water to irrigated lands, address
public health and safety concerns, and minimize damage to planted crops and other
property from flooding.

Changes to Table 3.1, Description of Land Use/Habitat Categories
The following change has been made to Table 3.1 of the Draft FIR/EIS, which has been edited to
clarifil a location:

Ponds and Wetland/marsh areas, including Rtishar9'skake-lhe area around the North Drain
Seasonally (near RD 1000 Pumping Plant #21 and several isolated locations throughout the
Wet Areas Natomas Basin. Based on DWR's "water surface" land use category and some

"riparian vegetation" categories, with additional information provided by May &
Associates data and aerial photo interpretation.

Changes to Section 3.3.3, Water Supply
The following changes have been made to Section 3.3.3 (page 3-8, first paragraph) to clarifij
RD 1000's irrigation operation and Natomas Mutual's water supply contracts:

Irrigation water also includes return flows from rice fields, which is conveyed to

clown held within a "closed svstem" that
re-uses the water within the basin without release to the Sacramento River. The closed
system is maintained from April through August. Natomas Mutual manages the
consolidated and appropriative water rights in the area, and serves approximately 238
landowners covering approximately 36,000 acres. E'6
r,...''...t V..n,.., n..,.:,.,.. iCAmT 7`T...,..^.... Mutual entered in to .. .......'..,.twith the u...^.... ,.t
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SECTION 2: MODIFICATIONS AND UPDATES TO THE DRAFT EIR/EIS

and p_...,:a,.,. ,.c.... 22 ,000 ..,._,, feet of r-vn ..,.,.,....,...,.,,. The Natomas farming

community began operations after installation of the river levees between 1916 and

1919. The landowners secured senior water rights. Nearly 30 years later, the Central

Valley Project (CVP) was built and in 1946 Natomas Mutual entered into a contract

with the Bureau of Reclamation for certain water supplies under a settlement

contract. This settlement contract does not replace the amounts of water Natomas

Mutual is entitled to divert under its pre-existing rights, licenses, and oermits.

On page 3-8, second paragraph, the following text revisions have been made:

Although tThe average historical diversions from these five plants is approximately
80,000 acre-feet per year- Natomas Mutual delivers approximately 110,000 acre-feet
on average. The "closed system" enables Natomas Mutual to re-use water,
effective reducing its diversions by an avera of 30,000 acre-feet IT vear. The

State Water Resources Control Board has ruled that Natomas Mutual should be
credited for that effort.

On page 3-9, first fidl paragraph (following bullet at top of page), the following text revisions have
been made:

Although the pumping facility descriptions above list localized areas for each plant,
the closed system is so interconnected that it actually re-circulates water throughout
the entire system.

area-.Conservation efforts begun in 1986 have contributed to long-term. substantial
improvements in the drain water system. The re-circulation imorovements have
provided a more flexible matching of supply, and demand and have reduced the
impacts on the Sacramento River.

On page 3-9, the following text has been deleted from the middle of the second fu11 paragraph, starting
on line 8 of that paragraph:

Changes to Section 3.4.1, Land Use and Habitats in the Natomas Basin

Section 3.4.1, page 3-11, first full paragraph, starting on line 4, has been revised to clarify the
drainage pattern in the Natonias Basin.

The drainage pattern of the Basin has been altered so that during the spring and

summer months, agricultural runoff is pumped into the RD 1000 system of drains
and e-circulated until August. At that point, runoff is pumped into the RD 4900

Sacramento River at several places.

Changes to Section 3.4.2.1, Species to be Covered Under the ITPs.
Figure 3-5 has been edited to reflect that Swainson's hawk nest tree NB-18 was removed in 1998.
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Changes to Section 4.1.2.2, Actions Included in the Cumulative Impacts Analysis

The following text revisions are inserted before the first paragraph in Section 4.1.2.2, page 4-7, to
clar)fij for the reader the approach to cumulative impacts analysis:

The ELK/EIS evaluates the cumulative effects of oast, present, and reasonably
foreseeable development in the Basin. With respect to 12ast development
development that occurred prior to 1997 when the USFWS approved the original
NBHCP is included in the baseline conditions for purposes of evaluating the effects
of, implementing the NBHCP on Covered Species. To account for the effects of
present development, the development that occurred between 1997 and 2002 (the
time between adoption of the original NBHCP by the City and preparation of the
revised NBHCPI is included in the evaluation of the combined effects of the
17 ,500 acres of authorized development. To account for the effects of future
develonment, the EIR/EIS relies on the ad ed general ans and communitv vlans
of the City, and Sutter and Sacramento Counties as a reasonable basis for predicting
the extent, amount, and location of future development. Based on these adopted

lans, the Draft NBHCP contemplates the development of up to 17,500 acres of

reasonably foreseeable development in the Basin as further described below, and
development in the Natomas Basin in excess of this acreage is not reasonabi
foreseeable.

The following text has been added to Section 4.1.2.2 to elanfij the rationale for defining reasonably

foreseeable actions relevant to the cumulative impact analysis of the Proposed Action.

This EIR/EIS includes past, present, and reasonably foreseeable actions that have the
potential, in combination with the effects of the Proposed Action, to result in
cumulative impacts. Such actions include those that:

• involve the submission of an urban development permit or other permit
application to a federal or non-federal agency with approval authorityi,

• are related to the types of impacts attributable to those that would result from
implementing the Proposed Action; or

• are based on a summarv of iections contained in an adopted general 121an or
related planning document, or in a prior environmental document that has been
adopted or certified, and that described or evaluated regional or area-wide
conditions contributing to the cumulative impact

On the basis of these criteria, the actions identified for consideration in the
cumulative impacts analysis are described below. The discussion of cumulative
development is contained in Section 4.1.2.3 of this EIR/EIS and is based on available
information regarding permit applications and long-range planning documents
adopted by the City of Sacramento. Sacramento County, and Sutter County.

Generally, the analysis of cumulative effects, as summarized below and evaluated
throughout this EIR/EIS, includes actions that could affect the management of
covered species in the Natomas Basin or in other parts of their range. This broad
scope helps provide an understanding of the relative importance of the Proposed
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Action to overall population conditions. These other management actions include
federal and state wildlife refuges, as prescribed by other state and federal programs,
and in other HCPs. The management included in the analysis of cumulative effects is
as follows.

The following text has been added to the third paragraph on page 4-8 in Section 4.1.2.3. of the
EIR/EIS to address comments raised regarding consistency with the NBHCP.

Specific land use plans have not been prepared for future development of this
10 , 000-acre area as part of this long-range planning effort to guide future
annexations (i.e.. the joint Vision)No specific land u ec or projects have been
proposed for develoument under the Joint Vision at this time . Until the joint Vision
planning effort is comoleted the status of landowner

sohere of influence
and Coun u ban rvices bounda main uncertain. These
specifically , any development proposals for the West Lakeside and Greenbriar Farms

development in the Natomas Basin in excess of 17 ,500 acres the NBHCP states that

The following text in Section 4.1.2.3, page 4-9 has been changed to clarify Natomas Mutual's

uests include

that may not be approved by the City under the prior NBHCP settlement aereement
until the joint Vision effort is completed. To control further the potential for

future annexation and development renuesis in unincorporated portions of the
Basin, such as the West Lakeside and Greenbriar Farms pronerties may not seek
take authorizations under the NBHCP by annexing to the City.

Changes to Section 4.1.2.3, Other Potential Actions in the Natomas Basin

operation:

efivironmental review ot this pf eject have not been initiated at this tifne. and two
pumping -plants in the Cross Canal. Natomas Mutual ha tudied the consolidation

complete with state-of-the-art positive fish barriers. The consolidation proiect is
beginning in the final design stave and construction is slated for 2003-2005 CEOA
compliance will be completed by 2003. The project will create imorovements to

Natomas Mutual pumping plant consolidation. Natomas Mutual operates three
pumping plants along the Sacramento River, and is eurfently studying the patentiaEl

likelihood of birds at the Sacramento International Airport. The new text is added to the end of the
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entitlements to authorize urban development

of all five pumping plants into only two diversions from the Sacramento River

habitat in the Cross Canal and some sections of the internal delivery system will also
be modified to improve habitat and connectivity.

Changes to Section 4.11, Public Health and Safety
Text has been added to the introduction in Section 4.11(Public Health and Safehj) to clarifij the

last paragraph of the introduction section on page 4-159.

Adverse health and safety effects from urban development are unlikely because
aircraft/bird strikes are attributed primarily to large waterfowl rather than the small

outside the City's for develonmen
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passerine birds that are typically associated with urban development (e.g., scrub

jays, mockingbirds, house snarrowsl.

Changes to Appendix C, Summary of Previous Environmental Review of Planned
Urban Development
The Draft EIR/E1S inadvertently omitted the following discussion froru Appendix C. The following
text has been added to Tables C-5 and C-8 (in Appendix C of the EIR/EIS) to summarize prior
evaluation of airport/land use encroachment issues relevant to the NBHCP Covered Activit^l of
Planned Development:

TABLE C-5
Prior Analysis of Land Use Impacts from Planned Urban Development in the Natomas Basin

Impact

Level of
Level of Significance

Significance
Mitigation with

Mitigation

City of Sacramento General Plan EIR

No imnacts identified N/9 NIA NLA A1/A
for land use conflicts
between Sacramento
International Aimort
and authorized
develooment

North Natomas Community Plan EIR

Imoact 4.6-21A1. No NLA N/A N/A N/A
impacts identified for
land use conflids
between Sacramento
ll7ternational Aimort
and authorized
development

South Natomas Community Plan EIR

No imoads identified N/A NLA N/A NLA
for land use conflicts
between Sacramento
International Aimort
and authorized
development

Sutter County General Plan EIR

amoact 4.1 2. The Sj p^
oronosed General
Plan has the potential
to conflict with
adiacent land uses or
cause a substantial
adverse change in the
tvoes or intensitv of
existing land use

^

Action

Implement General Plan Goals Less than No further
1.C. 1.E_1.F. and 9.C' Policies ^nt action
1-4 11-1 1 E-2 I . E-3 1 F-1

9 C-1 9 C-21.17-2 IF-S . l .F-4

Implementation Programs 1.4 and
ij-

Mitination Measure 4.1-2- To
ensure that new development in
the South County in the vicinity c
the Sacramento International

necessarv
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TABLE C-5
Prior Analysis of Land Use Impacts from Planned Urban Development in the Natomas Basin

Impact Level of
Significance Mitigation

Airport does not create a conflict
in terms of land Use moatibilitv
South County shall review ^II n w
development projects within the
overfliaht zones for consist en v
with the applimble airport
comprehensive land use olan

Level of
Significance

with
Mitigation

Action

TABLE C-8
Prior Analysis of Noise Impacts from Planned Urban Development in the Natomas Basin

Impact
Level of

Significance

City of Sacramento General Plan EIR

North Natomas G^pt
residences in th .
vicinity of Sacramento
International Aimort
wQWd. be exoosed to
noise levels in excess
of that concidered
normallv a - potabl
Note that the General
Plan w^dQr

onsroeranon nnor to

the North Natomac
Communitv Plan

be/ow

North Natomas Community Plan EIR

Aircraft noise Less than
exoosures will not S" ^nt
affect land- ic _
comoatibilitv in the
Uodat Ar a b a^
th ar ae will li
outside the 60 dB
CNEL contour

South Natomas Community Plan EIR

identified h tw n
Sacramento

Mitigation

Level of
Significance

with
Mitigation

Action

Eull mitigation would require
ameodiou local no se control
standards, amendino the 1986

North Natomac Community Plan
and reroutino air traffic.. The Citv
Council d determined that full
m i tigation was not feasbje_and
adopted Partial mifigation -to
request the County Division of
Airports to make operational and
flight modifications

N/A

S1 nt(raat Ihe Gi
Council
determined
that economic
social and
other
considerations
make-t
infeasible to
mitipa^e
impacts to
belnw_

lev_els

NlA

Less-than Nonereosire
St n^ lfirant

N/A lylA
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TABLE C-8
Prior Analysis of Noise Impacts from Planned Urban Development in the Natomas Basin

Impact Level of
Significance

Mitigation

Level of
Significance

with
Mitigation

Action

International Aimort
and authorized
development

Sutter County General Plan EIR

No noise imoads NIA N/A N!B d!A
id^
Sacramento
International Airoort
and authorized
develapmerlt

2.2 Changes to the Draft NBHCP
This section summarizes the key changes to the NBHCP. Specific text revisions are in the
Final NBHCP, and the corresponding clarifications have been made to the IA.

• The conservation strategy for covered vernal pool species has been refined and clarified
to more clearly state that the most recent and comprehensive USFWS survey guidelines
must be used to determine the presence of covered species.

• Additional language regarding connectivity of the Mitigation Lands has been added to
clarify the approach to connectivity. This new language adds a provision for TNBC to
purchase lands that could potentially be targeted by the Water Agencies for closure,
adds specificity to the review process under the ESA and CESA that would be required
if such a closure were to occur, and adds text on the review requirements relevant to the
giant garter snake in the 1-mile Swainson's Hawk Zone.

• Additional changes to the text on the East Drainage Canal and the North Drainage Canal
with in Sutter County's Permit Area include construction of fences along the shared

boundary of urban development and the canals. Sutter County will consult with the
Wildlife Agencies to determine design strategies that would enhance conditions for
giant garter snake movement through the North and East Drainage Canals. The

additional text also presents possible strategies including expanded buffer areas and
modified canal cross sections is Sutter County and the Water Agencies determine that

such measures are feasible.

• Additional information was prepared to explain and clarify in greater detail the basis for
the analysis of impacts to Swainson's hawk foraging habitat. This information is
included as Appendix K of the NBHCP (Addendum to the Biological Resources
Technical Memorandum). The Addendum provides additional information to clarify
habitat conditions (baseline and future) for the Swainson's hawk, specifically the
quantity and availability of foraging opportunities, and also updates the discussion of
potential effects of removal of nest trees. Further clarification also has been provided in
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the NBHCP text regarding adjustments that may be made as part of the adaptive
management program to address changes in foraging habitat that could occur during
the permit term.

• An updated fee study has been added as Appendix B of the NBHCP. This updated fee
study contains updated estimates for monitoring and adaptive management costs.

• Clarification has been added regarding TNBC's ability to "trade-out" Mitigation Lands
(i.e., to sell Mitigation Lands in exchange for higher quality lands).

• Text has been added clarifying that conservation easement will be secured on all
Mitigation Lands acquired in fee title by the Plan Operator after the Plan Operator has
confirmed: (1) the final location of each of the reserves, and (2) management and/or
restoration and enhancement measures are being implemented on the final reserve site.

• Text has been added to clarify the process for including non-listed Covered Species in
the 2081 permits should these species be listed in the future.

• Clarification has been added regarding the geographic scope of monitoring activities for
Covered Species in the Natomas Basin.
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SECTION 3

Responses to Comments

This section presents the responses to comments. It includes a set of five Master Responses
to issues raised in the comment letters (Section 3.1) and it also includes individual responses
to comments (Section 3.2 and Attachment 2).

3.1 Summary of Major Comment Responses
In reviewing the comments received on the Draft EIR/EIS, it was apparent that many
commentors raised similar and overlapping issues. Consequently, to aid the decisionmakers
and the reviewing public, the following Master Responses have been developed to address
key comments raised. The intent of the Master Responses is to provide background and
concise responses on each of the commonly raised issues to support the more specific
responses included in the response to individual comments (Section 3.2 of the Final
EIR/EIS). These Master Responses are intended to supplement, but not replace, specific
responses to individual comments submitted. The responses are not intended to address
every issue raised. The comments fall into the following general categories:

• Mitigation Ratio (Section 3.1.1)
• Connectivity (Section 3.1.2)
• Joint Vision (Section 3.1.3)
• Cumulative Impacts (Section 3.1.4)
• Swainson's Hawk Foraging Habitat (Section 3.1.5)

3.1.1 Master Response 1: Mitigation Ratio
Several commentors have raised questions or concerns regarding the proposed
0.5:1 mitigation ratio included in the NBHCP, including:

• Derivation and analysis of mitigation ratio;

• Differing mitigation ratios for NBHCP and other HCPs;

• Biological effectiveness of the NBHCP mitigation ratio developed for the Covered

Species (also see Addendum to the Biological Resources Technical Memorandum,

Appendix K of the Final NBHCP);

• Derivation of the economic feasibility of the mitigation ratio.

As discussed below and consistent with the USFWS's HCP Handbook, the mitigation ratio
selected for the NBHCP is designed to mitigate for the loss of species and habitat values
specific to the Plan Area as demonstrated by the NBHCP Biological Resources Technical
Memorandum (see Appendix H of the NBHCP) and the Addendum to the Biological
Resources Technical Memorandum (see Appendix K of the Final NBHCP).
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3.1.1.1 Types of Mitigation Measures that HCPs Should Include

Many commentors have focused on the mitigation ratio as a measure of the adequacy of the
NBHCP's mitigation program. Commentors have suggested that the 0.5:1 mitigation ratio is
inadequate for purposes of mitigating the effects of incidental take of the covered activities.
It is important to note that the validity and effectiveness of an HCP's mitigation program is
not determined exclusively on the mitigation ratio for acquisition of mitigation lands. For
example, Chapter 3 of the HCP Handbook notes that:

Mitigation actions under HCPs usually take one of the following forms:
(1) avoiding the impact (to the extent practicable); (2) minimizing the impact;
(3) rectifying the impact; (4) reducing or eliminating the impact over time;
or (5) compensating for the impact. For example, project effects can be
(1) avoided by relocating project facilities within the project area;
(2) minimized through timing restrictions and buffer zones; (3) rectified by
restoration and revegetation of disturbed project areas; (4) reduced or
eliminated over time by proper management, monitoring, and adaptive
management; and (5) compensated by habitat restoration or protection at an
onsite or otfsite location. In practice, HCPs often use several of these
strategies simultaneously or consecutively.

The NBHCP's Operating Conservation Program includes each and every one of these
mitigation actions. To understand the full mitigation program of the HCP, the mitigation
ratio, the enhancement and management of reserve lands, and the avoidance, minimization,
and mitigation requirements need to be viewed in concert. For example, the NBHCP
includes substantial avoidance policies to prevent disturbance of snakes during hibernation
or birds during nesting activities (avoidance and minimization through timing restrictions
and buffers).

Another example of avoidance is the designation of the Swainson's Hawk Zone. In

Sutter County, this results in the removal of 1,015 acres of lands in the Sutter County

Industrial/ Commercial Reserve from the Permit Area. A third example of mitigation is the

nesting tree mitigation requirements designed to rectify the loss of older nest trees over

time. Yet another mitigation program is the creation and enhancement of Mitigation Lands.

Finally, substantial consideration has been given to reserve management, monitoring, and

adaptive management in the NBHCP. Chapter IV of the NBHCP includes reserve

management criteria and Chapter V includes species specific avoidance, minimization, and

mitigation measures. The NBHCP, therefore, does not rely exclusively on creation of new

habitat reserves to mitigate for the impacts of development and the adequacy of the NBHCP

cannot be judged by looking at the mitigation ratio in isolation from the other components

of the Operating Conservation Program. Thus, the NBHCP utilizes all of the mitigation

strategies listed above to create a comprehensive conservation program.

3.1.1.2 Derivation and Analysis of Mitigation Ratio

In considering the issuance of a Section 10(a) Permit, the USFWS must find that: (1) to the
maximum extent practicable, the permittee has minimized and mitigated for the impacts of
incidental take; (2) adequate funding is provided for the conservation plan and that the Plan
specifies procedures to deal with unforeseen circumstances; (3) the taking will not
appreciably reduce the likelihood of survival and recovery of the species in the wild; and
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(4) conservation measures required by the USFWS will be met (50 CFR §§ 17.22(b)(2)), 17.32).

Consistent with the Section 10(a) permit issuance criteria, the USFWS is required to find that

the proposed incidental take will not appreciably reduce the likelihood of survival and

recovery of the species in the wild. Based on the information included in the Biological

Resources Technical Memorandum (Appendix H of the NBHCP), the Addendum thereto

(Appendix K of the Final NBHCP), and the EIS/EIR, the Lead Agencies have presented

information to support the determination that the NBHCP's Operating Conservation

Program will be successful in meeting Section 10 requirements. Thus, the NBHCP and the

mitigation ratio seek to address the biological needs of the Covered Species in a manner that

is commensurate with the impacts to the species, and that preserves the economic feasibility

of compatible development in the Natomas Basin while also presenting mitigation programs

that ensure that the impacts of Planned Development will not jeopardize the continued

existence of any of the species.

A key component of the Operating Conservation Program is the acquisition and permanent
preservation of Mitigation Lands at a mitigation ratio of 0.5 acre of Mitigation Lands
acquired and preserved for each 1 acre of Planned Development. Based on scientific
information and analysis contained in the Biological Resources Technical Memorandum and
the EIS/EIR, as further described below, the Applicants believe the 0.5:1 mitigation ratio is
adequate in mitigating for the effects of the incidental take resulting from Planned
Development in the Basin.

In addition, in determining whether to issue the incidental take permits, the USFWS must
find that the NBHCP minimizes and mitigates impacts to the maximum extent practicable and
ensure that adequate funding will be available to fund the costs of the NBHCP's Operating
Conservation Program. An Economic Analysis was conducted to evaluate the costs and
feasibility of the NBHCP in consideration of the habitat, species, and efforts to assure that the
NBHCP, to the maximum extent practicable, minimizes and mitigates the effects of incidental
take resulting from covered activities. The Applicants conducted this analysis and reviewed
a range of mitigation ratios for reserves, and different reserve acquisition approaches within
the Basin (e.g., acquisition of site-specific areas). The Economic Analysis (Economic Planning
Systems, 2002) also analyzed the economic feasibility of reducing the amount of development.
The Economic Analysis is included in Appendix A of the NBHCP. Also see Section 3.1.1.5 and
Responses to Comment 01-42 through 01-60 of this Final EIR/EIS (Section 3.2)

The Applicants considered the benefits of several replacement habitat approaches. The HCP
Handbook provides guidance on the approach and location of replacement habitat:

Generally, the location of replacement habitats should be as close as possible
to the area of impact; it must also include similar habitat types and support
the same species affected by the HCP. However, there may be good reason to
accept Mitigation Lands that are distant from the impact area-e.g., if a large
habitat block, as opposed to fragmented blocks can be protected, or if the
Mitigation Lands are obtained through a mitigation fund. Ultimately, the
location of mitigation habitat must be based on individual circumstances and
good judgment.

The NBHCP first considered biological needs of the Covered Species in the development of
the habitat mitigation. Given the specific biology of the Natomas Basin and needs of many
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of the species, the preparers specifically targeted the location of Mitigation Lands within the
Natomas Basin. This supports important needs of the species. For example, the USFWS
recognizes 13 separate populations of giant garter snakes within California, and identifies
the Natomas Basin as the largest single element of the American Basin's population of the
giant garter snake that has been studied. Thus, the Applicants determined that the highest
priority should be to locate reserves within the Natomas Basin to the maximum extent
possible because of the unique biological and habitat needs of the giant garter snake
population and other Covered Species.

The decision to locate Mitigation Lands within the Natomas Basin is not without practical
challenges. For example, extensive parcels of land in the Natomas Basin exist, and this
makes acquisition of consolidated habitat more challenging because multiple owners and
real estate transactions must occur to achieve the minimum reserve size of 400 acres.
Similarly, the cost of land in the Natomas Basin is relatively high because of the area's
proximity to the Sacramento Central City, the Sacramento International Airport, Interstate 5,
and State Highway 99. All of these factors have influenced the parcelization and land values
of the Natomas Basin. A number of mitigation programs and mitigation banks are located in
more rural areas of the Sacramento Valley (Butte County foraging areas) and Central Valley
areas (San Joaquin Delta areas). The large parcel sizes and lower cost per acre of these sites
was considered, but the NBHCP biology team determined that this type of mitigation
would not, in all cases, clearly support the Covered Species.

Enhancement and management of Mitigation Lands, as proposed by the NBHCP, is also
consistent with the guidance of the USFWS HCP Handbook. Chapter 3, states:

In some cases, acquisition of high quality existing habitat will be the best
approach--for example, where the habitat type takes years to develop
(e.g., old-growth forest). In other cases, restoring degraded habitat or creating
new ones is the best strategy--for example, where the habitat type is
relatively easy to manipulate (e.g., grasslands). Where affected species
depend on natural disturbance regimes that can be replicated through
management regimes (e.g., prescribed fire or flooding), prescriptive
management may be preferable to habitat acquisition or protection alone.

In accordance with this guidance, the NBHCP requires restoration and enhancement of
Mitigation Lands and requires management practices specifically to support the Covered
Species. The enhancement programs have been designed to ensure that each reserve offers
substantial benefits to the Covered Species associated with the habitat enhanced or created
on the reserve. Additionally, the Applicants, in consultation with the Wildlife Agencies,
included numerous requirements for the enhancement of Mitigation Lands to ensure that
habitat preserved or replaced would have higher value that the current habitat in the Basin.

The NBHCP preparers reviewed the needs of the Covered Species in establishing reserve
development and management guidelines. Of the species present in the Basin, many use
common elements of habitat. For example, the giant garter snake uses the upland areas of
rice fields and canals (levees) for basking and hibemacula. Similarly, the Swainson's hawk
may use these same upland areas for perching while foraging in fallow rice fields. Thus, a
balance of enhanced habitat types is included in the NBHCP to represent the multiple needs
of the species. The NBHCP calls for 25 percent of the Mitigation Lands to be enhanced
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managed marsh; 25 percent to be upland areas; and 50 percent to be rice reserves

specifically managed by TNBC to support the Covered Species.

For example, the enhanced rice reserves are designed to continue an element of rice
landscape in the Basin that has proven to support the species. In addition to maintaining
rice habitat through the Mitigation Lands, each reserve has a Site Specific Management Plan
that includes best practices to support the species. For example, sections of TNBC rice
reserves are fallowed each year such that at approximately 10 percent of all TNBC rice
reserves are fallow, creating prime foraging lands for birds of prey such as the Swainson's
hawk. Additionally, as a section of reserve is fallowed, a primary system of canals is
maintained within the preserve to support connectivity and mobility of the giant garter
snake. Thus, substantial biological research and enhancement is invested in each reserve to
create substantially higher-value habitat than the affected habitat.

The NBHCP mitigation program, which emphasizes restoration and enhancement of
habitat, has been proposed because substantial biological analysis was conducted to identify
the best mitigation support for the needs of the species. Thus, while a 1:1 mitigation ratio
(without enhancement and restoration) similar to the San Joaquin MSCP could also be
considered in the Natomas Basin, this same approach would not provide the same increase
in quality and value of habitat for the species using the Basin. A 1:1 ratio without
enhancement and mitigation would, for example, not produce the same increase in
managed marsh reserves, nor produce upland areas with nesting trees specifically designed
to support the species covered by the NBHCP.

3.1.1.3 Differing Mitigation Ratios for HCPs
Several commentors noted that the NBHCP mitigation ratio is different from the ratio used
in other HCPs. Each HCP is crafted to address the specific impacts and to identify measures
which will, to the maximum extent practicable, minimize and mitigate the impacts of
incidental take-given the particular biology, habitat, and other characteristics of the HCP
planning area. Chapter 3 of the USFWS HCP Handbook, for instance, states:

Mitigation programs under HCPs and Section 10 permits are as varied as the

projects they address. Consequently, this handbook does not establish

specific "rules" for developing mitigation programs that would limit the

creative potential inherent in any good HCP effort. On the other hand, the

standards used in developing HCPs must be adequate and consistent

regardless of which Service office happens to work with a permit applicant.

Mitigation programs should be based on sound biological rationale; they

should also be practicable and commensurate with the impacts they address.

The San Joaquin Multi-Species Conservation Program (MSCP) differs from the NBHCP in
several ways. It was prepared to address the incidental take of 97 species associated with the
conversion of 109,302 acres consisting of agricultural lands, natural lands-non-wetlands
(e.g., oak woodlands), natural lands-vernal pools, and wetlands other than vernal pools.
Incidental take authorization was provided to approximately 44 of the 97 species addressed in
the MSCP. Under the San Joaquin MSCP, the loss of 109,302 acres, of which approximately
75,000 acres are considered habitat for the Covered Species, is mitigated by 100,841 acres of
preserved lands. Moreover, the San Joaquin MSCP provides that if a project is designed to
avoid all impacts to MSCP covered species and all habitats, the project is not subject to the
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MSCP compensation requirements. Thus, certain lands that do not provide habitat may be
converted to urban development without triggering the requirement to purchase mitigation
lands. Additionally, although the giant garter snake is addressed in the San Joaquin MSCP, the
MSCP did not grant incidental take authorization for conversion of occupied habitat.

By contrast, the NBHCP was prepared to address 22 Covered Species within a 17,500-acre
Plan Area. Unlike the San Joaquin MSCP, the NBHCP provides for incidental take coverage
of giant garter snake, including occupied and unoccupied habitat. The NBHCP also applies
the 0.5:1 mitigation ratio to all lands within the Permit Areas, whether or not they provide
habitat for any of the Covered Species. In addition, even if developers avoid impacts to
habitat or Covered Species, they must nonetheless pay the mitigation fees. The NBHCP
covers species and habitat types and quality that are not coextensive with those in the
San Joaquin MSCP; therefore, simply importing a mitigation ratio applied in the San Joaquin
MSCP to the Natomas Basin is inappropriate. Finally, the mitigation program of the
San Joaquin County MSCP is based largely on conservation easements for existing
agricultural lands and does not include the types of habitat restoration and enhancements
included in the NBHCP.

Similar to the above description of the San Joaquin County MSCP, the Metropolitan

Bakersfield HCP differs from the NBHCP in several important ways. The Metropolitan

Bakersfield HCP estimates that approximately 10,370 acres of land will be developed in the

Bakersfield region during the Plan's 20-year permit term, out of a possible 47,600 acres of

undeveloped land designated for urban use in the City of Bakersfield and Kern County

General Plans. Contrary to the strict designation of Permit Areas in the NBHCP, the

Metropolitan Bakersfield HCP addresses only 10,370 acres of development that could occur

anywhere within a 47,600-acre area. In the Metropolitan Bakersfield HCP, mitigation lands

could be purchased in target areas in the southern San Joaquin Valley (from east of

Bakersfield, west across 1-5, and into the Coast Ranges).

Considering that the target areas are not subject to substantial urban development pressure,
the USFWS expects that land acquisition will be much easier than in the Natomas Basin (in
1994, the Metropolitan Bakersfield HCP fee was set at $1,250 per acre, including $600 per
acre for land acquisition). This presents a substantially different basis for a finding of
"maximum extent practicable" than the NBHCP, which requires the permittees to acquire
most of the Mitigation Lands in a confined area (i.e., the Natomas Basin) within a limited
portion of the Sacramento Valley. The Metropolitan Bakersfield HCP's conservation strategy
is appropriate given its covered species include the San Joaquin kit fox, but the kit fox does
not inhabit the Natomas Basin. In contrast, the biological goals and objectives of the NBHCP
(Section LC) focus on the habitat needs of the giant garter snake (e.g., wetland habitat with
nearby uplands) and Swainson's hawk (protected nest trees with nearby foraging habitat).

The Yolo County and South Sacramento County HCPs also were noted as HCPs to which
the NBHCP should be compared. Because the conservation strategies for the Yolo County
and South Sacramento County HCPs are under development and have not been confirmed,
it is not reasonable to make a comparison to these efforts.

3.1.1.4 Biological Effectiveness of the NBHCP Mitigation Ratio
This section summarizes the effectiveness of the NBHCP mitigation ratio in protecting
covered species.
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The NBHCP analysis, conducted in support of the mitigation ratio, considered the following:

• Type, quality, and extent of habitat impacted in the Basin;

• Type of species using the habitat in the Basin;

• Range of avoidance, minimization, and mitigation measures available to avoid or lessen
impacts;

• Potential for enhancement of habitat areas (specifically reserves); and

• Economic feasibility of mitigation options available to minimize and mitigate, to the
maximum extent practicable, impacts related to incidental take associated with the
authorized development.

Each of these factors is discussed below.

Type, Quality, and Extent of Habitat in the Basin. The Natomas Basin is already a significantly
altered area. Historic land reclamation activities and agricultural activities over the past
century have substantially modified the system of grasslands and wet areas that formerly
characterized the Basin (See also NBHCP Figure 5 of the NBHCP: 1919 Land Cover). Thus,
very little high-quality native habitat remains in the Basin. A biology team from May &
Associates and CH2M HILL conducted extensive field, GIS, and literature searches to
identify native habitat and other existing habitat in the Basin. Native habitat is shown in
Figure 8 of the NBHCP and represents approximately 5 percent or less of the Basin. The
remaining habitat is largely disturbed through either existing urban uses (roadways,
airports, and urban development) or agricultural uses.

Given the relatively uniform and disturbed condition of the habitat in the Basin, the HCP

preparers decided to consider all undeveloped lands of relatively equal habitat value; therefore,

all lands, regardless of habitat value in the Permit Areas, are required to participate in the

mitigation fee program. Additionally, the NBHCP includes a list of species-specific avoidance,

minimization, and mitigation requirements that must be undertaken if any of the Covered

Species are present on a development site. This two-tiered mitigation approach allows for

mitigation of both larger landscape impacts of general habitat loss, as well as species and site-

specific avoidance and mitigation measures.

Using the GIS mapping with field-truthing by a team of wildlife biologists, the types of

habitat in the Basin were mapped and the precise amount of acreage that would be

impacted by habitat or land-use type was assessed and mapped. The impacts by habitat

type, species, and acreage are included in the Biological Resources Technical Memorandum

included as Appendix H to the NBHCP. This information identified the type and extent of

impacts and forms the basis for development of the mitigation program.

A worst-case assessment of impacts was undertaken in developing the land use impact
tables included for each species in Chapter VII of the NBHCP. Any lands (regardless of
value or known presence of species) that could provide some support to the Covered
Species was included in the impact assessment. Again, this was done because there is so
little remaining native or high-value habitat in the Natomas Basin.

Species Using the Basin and their Needs. Twenty-two Covered Species were fully analyzed
relative to their use of the Basin and their habitat needs. A number of the covered bird
species are not permanent residents but rather are seasonal visitors to the Natomas Basin.
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Additionally, several species are rarely occurring species. In the analysis of species, three
general types of associated habitat and species became evident: wetland area species,
upland habitat species, and vernal pool complex-related species.

Wetland Species and their Presence in and Use of the Basin. Several wetland species
initially used the native marsh lands of the Basin. As the land was modified through
reclamation, the construction of levees, and agricultural activities, many of these species
adapted to use of the seasonally inundated rice fields and canals. Thus, despite substantial
changes to the habitat in the Basin, several species have adapted to the new landscape. The
giant garter snake, for example, may prefer marshlands; however, absent this type of higher
quality habitat, the giant garter snake has adapted to a modified landscape of rice fields and
irrigation and drainage canals. Therefore, the NBHCP mitigation program includes
enhanced rice and marsh habitat to support the giant garter snake and related wetland
species. At the 0.5:1 mitigation ratio, 25 percent of the reserves will be managed marshlands.
Thus, the amount of marshlands in the Basin would be increased from the current 96 acres
to over 2,100 acres. In addition to the substantial increase in marsh habitat to support the
snake and related marsh species, the NBHCP also includes a substantial portion of rice
reserves (4,375 acres) specifically managed to support the species.

Several species use marsh and wet areas, as well as vernal pool areas. These species may
also require upland areas that are associated with wet areas. The associated wetland species
covered by the NBHCP include:

• Aleutian Canada goose

• tricolored blackbird

• white-faced ibis
• northwestern pond turtle
• California tiger salamander
• western spadefoot toad
• delta tole pea
• Sanford's arrowhead

The Aleutian Canada goose is a winter visitor to the Natomas Basin and forages and rests in

the area, but it is not known to breed or nest in the Basin. The Aleutian Canada goose has

been observed using rice fields and open agricultural areas in Sutter County for winter

foraging. Although, there are no known occurrences of the Aleutian Canada goose in the

Natomas Basin, the NBHCP includes policies to support resting and foraging for this species

in the Mitigation Lands. Thus, preservation of the rice landscape included in the mitigation

plan will also support winter foraging and resting areas for the Aleutian Canada goose.

The white-faced ibis uses rice fields, ditches, and other wet areas for foraging, and it prefers
extensive marsh areas for nesting. Because there is so little native marsh in the Natomas
Basin, there are no known nesting sites of the white faced ibis in the Plan Area, although the
species might use the Basin for resting and foraging in the winter. Under the 0.5:1 mitigation
ratio with 25 percent of the Mitigation Lands in managed marsh, a substantial increase in
marsh will be created (from 96 acres to 2,187 acres) thereby providing substantial habitat
benefit to this species.
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Tricolored blackbird uses marshes, rice fields, and meadows for foraging and nesting.

Again, because of the limited amount of native marsh remaining in the Plan Area, breeding

populations of this species have declined over the past several decades. TNBC has,

however, had success in stabilizing and enhancing nesting and foraging habitat for this

species. One of the few known nesting colonies in the Basin is located on the Betts-Kismat-

Silva reserve. This species has already benefited from the mitigation ratio and plan. As more

reserves, particularly managed marsh reserves, are created, this species is expected to have

additional benefits for nesting and foraging.

The northwestern pond turtle, California tiger salamander, and western spadefoot toad are
all species that use wetland areas with associated uplands as habitat. The pond turtle prefers
marshlands and other slow-moving waters, but also uses upland areas for basking,
egglaying, and overwintering. Similarly, the western spadefoot toad requires shallow,

seasonal wetlands for breeding. Finally, the California tiger salamander is an aquatic

breeder and therefore requires ponds, marsh, or other shallow or slow-moving waters for

breeding. The juvenile and adult salamanders use upland grass areas for habitat once

metamorphosis has occurred. Thus, all three of these species require marsh or wetland areas

with associated uplands. There are no known occurrences of the western spadefoot toad or

California tiger salamander in the Natomas Basin, although pond turtles have been

observed in the Natomas Main Drain. These species will benefit by the substantial increase

in managed marsh habitat under the 0.5:1 mitigation ratio. As previously noted, under the

0.5:1 mitigation ratio, 25 percent of Mitigation Lands will be managed marsh, thereby

increasing the amount of marsh habitat from 96 areas to 2,187 acres. Vernal pool avoidance

policies included in the NBHCP will further protect habitat for these species.

Two plant species, the delta tule pea and Sanford's arrowhead, are associated with wetland

and marsh areas. Neither species has known occurrences in the Natomas Basin, largely

because of the lack of marsh and wetlands remaining in the area. These species are,

however, known to occur in other locations in Sacramento and Sutter Counties. Thus, under

the 0.5:1 mitigation ratio, a substantial increase in marsh reserves will be realized, which

may assist in the restoration of these species to the Natomas Basin.

Upland Species and their Presence in and Use of the Basin. Nearly all covered bird and

animal species (except certain vernal pool species) need some upland areas for basking,

hibernacula, cover, or foraging. Thus, the Applicants and the Wildlife Agencies assessed the

needs and uses of upland areas by species.

The Swainson's hawk primarily uses the Natomas Basin for nesting and foraging during the

nesting season and over winters in South America. Thus, the NBHCP first considered areas

with nest trees or areas that could support nest trees, and assigned high value to suitable

foraging areas near active nest trees (See Figure 3-5, page 3-45, of the Draft EIS/EIR).

Currently, the greatest concentration of nest trees is along the Sacramento River. In this area,

larger mature trees remain undisturbed by agricultural practices. For this reason, the

NBHCP placed a high value on avoidance of development along the Sacramento River and

within the Permit Areas. As such, the NBHCP identifies a Swainson's Hawk Zone extending

1 mile inland from the Sacramento River. Secondly, the NBHCP gives priority for upland

reserve acquisition to areas within the Swainson's Hawk Zone. In this manner, the

foundational strategy of the NBHCP is to avoid development in and preserve areas with

known concentrations of nesting activity.
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Secondly, the NBHCP seeks to create new, high-quality habitat for the Swainson's hawk
and other upland species. While 25 percent of the Mitigation Lands will be exclusively
dedicated to upland areas, upland portions of marsh area reserves will also be managed for
a multi-species approach. Finally, rice reserves, which may be only seasonally used by some
species, can be managed year round to support multiple species. Thus, the NBHCP calls for
10 percent of the rice reserves to be left fallow to support foraging by upland species during
the critical nesting and breeding summer months. Thus, the 0.5:1 mitigation ratio in
combination with the acquisition and management criteria of the NBHCP results in
significant foraging and nesting reserve lands for the Swainson's hawk and other upland
species. Table 3-1 briefly summarizes the total uplands that will be available as a result of
biologically based reserve management strategies.

TABLE 3•1
Uplands Available in Mitigation Lands

Percent
Reserve Habitat Type Acreage Upland Area Upland Acreage

25% upland areas 2187.5 100 2,187.5

25% managed marsh, of which 20-30% is upland edges 2187.5 25 546.9

Metro Air Park Nest and Foraging Mitigation 200 100 200

Fallow rice reserves 437.5 100 437.5

Total upland foraging acreage 3,371.9

The above table does not include the additional 1,015 acres of lands preserved from urban
development in the Swainson's Hawk Zone. The table also does not include approximately
1,000 acres of the upland edges and levees that are included in the rice reserves that may
also be used by the Swainson's hawk and other upland species for foraging.

By planting trees in all upland areas, the NBHCP seeks to create new nesting sites in the
Mitigation Lands in proximity to foraging habitat to benefit a number of bird species. In the

upland reserves, the NBHCP also calls for tree planting and vegetation specifically designed

to support the Covered Species, including planting of tree species preferred by the

Swainson's hawk and other raptors for nesting. The TNBC has already established an

aggressive tree planting program, including 368 trees planted on reserves to date. The

plantings include a variety of species: valley oak, sycamore, and other larger trees preferred

by the Swainson's hawk for nesting; and smaller trees and shrubs preferred by species such

as the tricolored blackbird for nesting. The NBHCP also requires the advance planting of

60 additional trees of specific species in upland areas preferred by the Swainson's hawk.
TNBC's vegetation plan results in benefits to multiple species that require coverage to
ensure protection.

A number of bird species also benefit from upland areas for foraging and from vegetation
along the upland edges of marshlands. These include burrowing owl, loggerhead shrike,
and bank swallow. Open upland areas that remain relatively undisturbed by agricultural
cultivation will provide a sustained habitat for the burrowing owl. Similarly, the bank
swallow and shrike will benefit from the same upland foraging areas, including those
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associated with marsh reserves. Species like the bank swallow will particularly benefit from

the creation of enhanced marsh habitat with upland areas (20 percent to 30 percent of the
marsh component), which is a type of habitat nearly non-existent in the Natomas Basin.

Vernal Pool Species. Vernal pool species are the most difficult to develop for mitigation
because none of the vernal pool Covered Species are known to be present in the Natomas

Basin. There are, however, limited vernal pools on the eastern edge of the Natomas Basin
that may support these species. The approach to mitigation for these species is based on

species presence. If species are present (through USFWS survey protocols) then minimization
and mitigation would occur: (1) avoidance and onsite preservation; or (2) payment into a

USFWS Mitigation Bank. The USFWS sponsors Vernal Pool Mitigation Banks in areas where
vernal pools can most successfully maintain or support the establishment of vernal pool

species. As such, mitigation for vernal pool species in areas like Natomas Basin that may
have more marginal habitat often occurs through payment into an approved USFWS

Mitigation Bank. Although restoration and creation of vernal pools on Mitigation Lands are

not precluded by the NBHCP, such an approach would be limited to a reserve where proper

soils, under soils, and hydrological conditions exist. In the Natomas Basin, there is currently
very limited vernal pool habitat along the eastern edge of the Basin. Covered Species that
may use vernal pool habitat include the mid-valley fairy shrimp, vernal pool fairy shrimp,

vernal pool tadpole shrimp, Boggs Lake hedge-hyssop, Colusa Grass, legenere, Sacramento

Orcutt grass, and slender Orcutt grass. Although there are no known occurrences of these
species in the Natomas Basin, these species are granted coverage and mitigation protections
in the event the existing vernal pool complexes on the eastern side of the Basin or in other

areas are found to support these species.

3.1.1.5 Economic Feasibility of the Mitigation for Impacts Related to the Planned Development

Under the ESA, the findings regarding effects on biological resources primarily determine

the applicable mitigation requirements for the Plan. After the biological requirements are

determined, the USFWS evaluates whether the mitigation requirements are the maximum

that can be practically implemented by the applicant. As Chapter VII of the NBHCP and the

Biological Resources Technical Memorandum indicates, the NBHCP conservation strategy,

including a 0.5:1 mitigation ratio, proposed restoration, enhancement, adaptive management,

and monitoring programs on reserve sites, as well as the take avoidance and minimization

measures specified in the NBHCP, represent the maximum mitigation requirements that can

be practically implemented. A mitigation ratio greater than 0.5:1 would compromise the

feasibility of Planned Development in the Basin and is not necessary to minimize and

mitigate the impacts of take. This study concluded that habitat reserve levels at a 1:1, for

example, would substantially compromise the feasibility of Planned Development. As noted

above, the purpose of the NBHCP and related incidental take permits is to develop a

conservation plan that minimizes and mitigates impacts to the maximum extent possible,

while still allowing compatible development to proceed feasibly.

As part of this analysis, the Applicants evaluated whether the level of mitigation and
mitigation fees are appropriate for the project. Data provided by Economic and Planning
Systems (EPS) was used to define the costs and benefits of implementing additional
mitigation, the amount of mitigation provided by other applicants in similar situations, and
the abilities of the permittees under the NBHCP. Based on this analysis, the Applicants
determined that additional mitigation costs associated with a 1:1 mitigation ratio would
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exceed the benefit to be derived from the NBHCP's Operating Conservation Program

because, in most instances, the combined effect of the 0.5:1 mitigation ratio in conjunction

with the NBHCP's proposed restoration, enhancement, adaptive management, and

monitoring programs on the Mitigation Lands, as well as the take avoidance and

minimization measures, results in substantially greater mitigation than a mitigation

program based on Mitigation Lands at a 1:1 mitigation ratio alone without the avoidance,

minimization, and mitigation measures provided by the NBHCP. The Draft EIR/EIS

evaluated an alternative that included a mitigation ratio of 1:1 coupled with all other

avoidance, minimization, and mitigation measures. In many cases, the environmental effects

of a 1:1 ratio are similar to the 0.5:1 ratio. For example, page 4-98 of the Draft EIR/EIS notes

that the proposed 1:1 ratio using the 25/50/25 habitat ratios would provide 4,375 acres of

managed marsh, which would be substantially in excess of the impact related to the loss of

76 acres of marsh as a result of Planned Development. Thus, in this instance, 1:1 mitigation

would provide a substantial excess of one type of habitat far beyond that which would be

required to mitigate the impacts of development. In addition, the costs of additional

mitigation, including the costs of enhancement, were determined to not be feasible or

practicable in the Economic Analysis. Similarly, page 4-99 concludes that impacts to the

Swainson's hawk would be generally the same under Alternative 1 (1:1) ratio as those of the

NBHCP. The environmental impacts to the Swainson's hawk are less than significant under

both the Proposed Action (0.5:1 mitigation ratio) and Alternative 1 (1:1) mitigation ratio.

In identifying the maximum mitigation practicable, the effectiveness of mitigation measures
and the feasibility and costs must be considered. Thus, the Economic Analysis compared a
variety of scenarios, including a 1:1 mitigation scenario, to determine if the costs of such a
mitigation program would be feasible and practicable. The Economic Analysis demonstrated
that, as a result of the high cost burden (resulting in part from other development impact fees
and infrastructure costs), the costs associated with a 1:1 mitigation ratio in combination with
all of other conservation measures included in the NBHCP's Operating Conservation
Program could not be feasibly funded by the developers of Planned Development. It is
important to note that a substantial proportion of the cost burden associated with the
NBHCP scenario for the 1:1 mitigation ratio specifically relates to higher levels of
enhancement, restoration, and adaptive management. Many HCPs with a 1:1 mitigation ratio
do not include restoration and enhancement; in the Natomas Basin however, restoration of
lands in the Basin is biologically preferred to acquisition of Mitigation Lands outside of the
Basin (which might be more affordable) or conservation easements on lands in the Basin
without restoration and management to support the Covered Species.

Additionally, the Applicants are constrained in their ability to impose mitigation obligations
that exceed constitutional and statutory nexus requirements, as further explained on page
VII-68 of the NBHCP. Those legal constraints require that mitigation imposed on
development bear a rational relationship to the impacts caused by such development on
existing habitat, and that it be roughly proportional to the impacts caused by this
development. Consequently, the City and Sutter County are limited in their ability to
require more mitigation than necessary to mitigate the impacts of incidental take. This
additional legal requirement further impacts the feasibility of requiring mitigation at a 1:1 or
higher mitigation ratio. For the reasons set forth above as supported by the Economic
Analysis and the Biological Resources Technical Memorandum, the Applicants believe that
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the NBHCP's Operating Conservation Program represents the mitigation that is the

maximum extent practicable that may be imposed.

3.1.2 Master Response 2: Connectivity
Various comments have been received addressing the issue of biological connectivity
relative to the giant garter snake. These comments generally focused on the importance of
drainage canals and ditches to allow giant garter snake to move between Mitigation Lands
and other portions of the Natomas Basin. The primary opportunity for in-Basin connectivity
for giant garter snake is the system of canals and ditches that are operated and maintained
by RD 1000 and Natomas Mutual (collectively referred to as the Water Agencies).
Comments have been received questioning the impact on Basin connectivity of the Water
Agencies' decision not to pursue permits under the NBHCP as currently drafted. To
respond to these comments, this master response is organized in the following way:

• Overview of NBHCP Requirements for Biological Connectivity;
• Relationship of Planned Development to Mitigation Lands;
• Drainage Canals to be Retained;
• Irrigation Channels to be Retained;
• Effects of Water Agency Participation in the NBHCP;

• Regulatory Restrictions on Canal Closures and Modifications.

In addition to clarifying the NBHCP's approach to ensuring connectivity between
Mitigation Lands, text changes have been made to clarify this commitment. The text of these
changes is in the Final NBHCP.

3.1.2.1 Overview of NBHCP Requirements for Biological Connectivity
The Draft NBHCP acknowledges the importance of biological connectivity by including
specific biological goals and objectives in the NBHCP relevant to providing connectivity.
Page 1-15 of the Draft NBHCP includes the following as Objective 3:

Ensure connectivity between TNBC reserves to minimize fragmentation and
isolation. Annual evaluations of the success of the NBHCP will focus on
TNBC's success in achieving the Plan's goals and objectives, and monitoring
data will be collected to facilitate this evaluation.

The NBHCP's emphasis on connectivity between reserves is further defined in Section
IV.C.1.d of the NBHCP, which provides various mechanisms for maintaining connectivity
measures.

The NBHCP also establishes monitoring requirements to ensure that the goals and

objectives of the NBHCP will be achieved. Section VI.E.2.b of the NBHCP establishes that

the following analysis will be conducted:

(4) Annual assessment and identification of canals and ditches which provide
GGS habitat connectivity within and between reserves.
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3.1.2.2 Relationship of Planned Development to Mitigation Lands

Closing of canals within the Permit Areas of the City and Sutter County is anticipated to
occur as Planned Development occurs, and is a Covered Activity for the City and Sutter
County. Such closures would reduce connectivity within the planned development areas of
the City and Sutter County. The canals and ditches located outside the City and County
Permit Areas, however, are those that are the most critical to connectivity between reserves
because the Mitigation Lands are located almost exclusively outside the City and County
Permit Areas.

The NBHCP includes acquisition guidelines that specify that Mitigation Lands should be
separated from urban development. While these guidelines are flexible and TNBC may, with
the concurrence of the wildlife agencies, acquire land adjacent to existing and future
development, the majority of Mitigation Lands will be acquired in areas well separated from
development authorized under the NBHCP. As a result, the impacts of Planned
Development on the canals that provide connectivity to Mitigation Lands will be
substantially reduced from what would occur in the absence of the provision to separate
Mitigation Lands from the areas of Planned Development. The system of both drainage and
irrigation channels within the Basin is extensive, and there is no evidence (either in
documented plans of the water agencies or in development proposals submitted to the land
use agencies) to suggest that canals in the immediate vicinity of Mitigation Lands would be
closed either as a result of Planned Development or for any other reason.

Closing of the canals that are located outside the City and County Permit Areas, which are
the canals most critical to ensuring connectivity between the Mitigation Lands, is not a
circumstance that is likely to occur and there is no indication at this time that the Water
Agencies intend to close these canals. Although there is no indication that the Water
Agencies will seek to close canals serving the Mitigation Lands, such actions have the
potential to occur in the future. If a canal were to be proposed for closure, the Water Agency
(or project sponsor for canal closure) would likely be required to comply with the ESA and
mitigate impacts under either Section 10 of the ESA. This could be an amendment to the
NBHCP if the Water Agencies choose at some future date to seek coverage under the
NBHCP, or it could require preparation of a separate HCP or Section 7 Consultation, if
federal funds or federal approval is required (as in the case of Section 404 Clean Water Act
permits). Under such circumstances, is it expected that the Wildlife Agencies would require
appropriate mitigation to maintain the biological viability of the NBHCP (and possibly
require MOAs or Memoranda of Understanding [MOUs] with the water agencies) to:
(1) preserve key canals; (2) transfer land; or (3) place easements on canals to TNBC. In the
event that closure of canals critical to ensuring connectivity is proposed and no such
mitigation is required, then TNBC would attempt to acquire the key canal in fee title or
secure a conservation easement on the canal, subject to Section IV.C.1.d of the NBHCP.

3.1.2.3 Drainage Canals to be Retained

Existing drainage canals in the Natomas Basin will continue to provide connectivity for the
giant garter snake. Figure 17 of the NBHCP identifies drainage channels within the Natomas
Basin that are considered likely to be retained for flood control purposes for both existing
agricultural uses and for Planned Development. Regardless of the type of uses within the
Basin, whether agricultural or urban, major flood control channels are required to convey
water through the Basin. As shown on Figure 17 of the NBHCP, major drainage channels
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provide connectivity between Sutter County and Sacramento County, with direct
connection to major Mitigation Lands within Sutter County's northwest portion of the

Basin. In addition to the major flood control channels, Figure 17 also depicts the extensive

system of lesser channels that are operated and maintained by the Water Agencies. An

additional opportunity for Basin connectivity is the 1-mile Swainson's Hawk Zone that has

been excluded from Sutter County's Permit Area. This corridor of land contains numerous

drainage and irrigation canals that provide connectivity between Sacramento County and

the Mitigation Lands located in Sutter County.

3.1.2.4 Irrigation Channels to be Retained
Similar to the drainage channels, the irrigation channels operated by Natomas Mutual are
required to support the existing agricultural uses within the Basin and will be required to
serve Mitigation Lands as the reserves continue to develop. Unlike RD 1000, Natomas
Mutual is a privately held water company comprised of landowner stockholders. As TNBC
acquires Mitigation Lands within the Basin, it will become a major stockholder in Natomas
Mutual. TNBC is anticipated to be in a position to encourage practices that enhance canal
maintenance and operations that support the biological goals and objectives of the NBHCP,
and that favor biological values within the Basin.

Regardless of its direct role in Natomas Mutual, TNBC will require the delivery of water

granted under the water rights associated with Mitigation Lands that it acquires. As such,

the canal system will continue to provide direct linkages to TNBC as long as surface water is

used on Mitigation Lands. In addition to serving Mitigation Lands, Natomas Mutual will

continue to provide agricultural irrigation water, thus providing further connectivity

between the Mitigation Lands and the surrounding agricultural lands within the Basin.

Another important consideration in evaluating the effects of the Water Agencies'

ditch/canal maintenance on connectivity and the continued viability of giant garter snakes

within the Natomas Basin is the historic nature of the Water Agencies' operators.

Specifically, despite years of canal management in the Natomas Basin by the water agencies,

the giant garter snake has adapted to the management practices of the water agencies. There

is no evidence that the continuation of regular and historic canal management practices

within the Basin will adversely affect the success of the NBHCP Operating Conservation

Plan.

3.1.2.5 Effects of Water Agency Participation in the NBHCP
This section responds to comments raised about the following issues:

• The effect on the Applicants' ability to implement the NBHCP's Operation Conservation
program if the Water Agencies do not participate; and

• Whether the Water Agencies will choose to participate in the NBHCP in the future.

It is important to note that, as currently proposed, the NBHCP includes provisions for the
Water Agencies to receive permits for take resulting from normal canal maintenance
practices (see Section V.C of the NBHCP), and these provisions have been analyzed in the
EIR/EIS (see Section 1.2.1 of the EIR/EIS and Comment Letter 13 for a discussion of the
historical involvement of the Water Agencies in this NBHCP, and their decision not to seek
ITPs at this time).
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Effect on NBHCP of Water Agencies' Nonparticipation
As noted above, the Water Agencies have decided not to participate in the NBHCP at this
time. Non-participation of the Water Agencies would result in neither closure of key canals
or the inability to implement the NBHCP (see the discussion of Independent
Implementation throughout Chapter 4 of the EIR/EIS). The Water Agencies' decision not to
participate in the NBHCP would not adversely affect the ability to maintain connectivity
between Mitigation Lands (see Section 3.1.2.3 and Section 3.1.2.4 of this Final EIR/EIS).
Canal closure by the Water Agencies is not a Covered Activity under the NBHCP and, as
such, no take coverage is granted by the NBHCP for such an activity. As a result, any canal
closures by the Water Agencies that affect giant garter snake or other species would be
subject to separate review and mitigation under the ESA and CESA.

The canal maintenance guidelines in the NBHCP generally reflect current maintenance
practices used by the Water Agencies and would not result in substantial changes to water
agencies' practices, such as reconfiguring canals or guaranteeing that canals remain in
service. As such, participation of the Water Agencies in the NBHCP, under the provisions as
currently proposed, would not substantially affect the Water Agencies existing operations
and maintenance activities and, therefore, the likelihood that connectivity within the Basin
will be maintained is not compromised by the Water Agencies' decision not to participate in
the NBHCP at this time.

In addition, the EIR/EIS contains an analysis of the effects of independent implementation
of the NBHCP (see discussion throughout Chapter 4 of the EIR/EIS) that concludes that the
Water Agencies' decision not to participate at this time in the NBHCP would not result in
either: (1) a significant effect to giant garter snake from closure of canals and ditches
important to maintaining connectivity; or (2) an inability of the remaining Applicants to
implement the NBHCP in a way that meets the biological goals and objectives in Section LC
of the NBHCP.

Water Agencies' Possible Future Participation in NBHCP
The NBHCP provides a framework through which the Water Agencies may seek incidental

take permits (Section LK). Although the Water Agencies have chosen not to participate in

the NBHCP, as currently drafted, the NBHCP has provided a framework for the Water

Agencies to participate in the future. This framework includes the definition of various

activities that could be covered, which are primarily activities related to take of Covered

Species resulting from canal management. To receive consideration for take coverage, the

NBHCP would require the water agencies to follow guidelines for canal maintenance.

Additionally, substantial analysis of the effects of the Water Agencies' management

activities has been completed through the NBHCP and the associated EIR/EIS (see Chapter

VII of the NBHCVP and Chapter 4 of the EIR/EIS). This framework provides the Water

Agencies the opportunity to move forward expeditiously if they choose to participate in the
future. Also see Responses to Comments 13-1 and 13-2.

3.1.2.6 Regulatory Restrictions on Canal Closures and Modifications
As noted above, the NBHCP would not authorize the Water Agencies to dewater and/or
close ditches or canals within the Natomas Basin. As such, the Water Agencies would likely
be required to address the impacts of canal closure under a CEQA and/or NEPA analysis,
and would likely be required to secure permits from regulatory agencies including, but not
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limited to, CDFG and the U.S. Army Corps of Engineers. Any impacts of canal closure on

either listed species in general or on the viability of NBHCP Mitigation Lands would be

analyzed and mitigated through such consultations.

3.1.2.7 Revisions to the NBHCP
In addition to the analysis conducted in the NBHCP and the EIR/EIS relevant to the Water
Agencies' decision not to participate, several revisions have been made to the NBHCP
relevant to clarification of the water agencies' role in connectivity of Mitigation Lands.
These changes are in the Final NBHCP and are summarized in Section 2.1 of this Final
EIR/EIS. For the complete text of the change, the reader is referred to the cited sections of
the Final NBHCP.

3.1.3 Master Response 3: Joint Vision
Several commentors have requested further clarification regarding the City of

Sacramento/Sacramento County Joint Vision. Commentors assert that the City of

Sacramento recently released the proposed "Joint Vision for Natomas;" which establishes a

process for expanding the City's Sphere of Influence (SOI) to include up to 10,000 acres for

future annexation and urban growth north of Elkhorn to the Sacramento County line, and

between MAP and the NEMDC. Commentors believe this joint Vision effort would result in

the urban development of up to 10,000 additional acres in the Basin. Commentors suggest

that the cumulative impacts of the potential Joint Vision development should be considered

in conjunction with the 17,500 acres of Planned Development covered by the NBHCP.

Commentors are referred to Master Response 4 (Cumulative Impacts) for an overview of

NEPA, CEQA, ESA, and CESA requirements related to the treatment of probable future

projects and planning efforts for purposes of evaluating cumulative impacts.

3.1.3.1 History of Joint Vision

The Joint Vision is a collaborative, regional growth approach for the area north and west of

the City's North Natomas Community Plan Area in the Natomas Basin being undertaken by

the City and County of Sacramento. Over the last several decades, both the City and

Sacramento County have received requests to allow urban development in the Natomas

Basin. Some of these requests resulted in the City's and Sacramento County's review and
approval of several development plans within the Natomas Basin. In 1986, the City

adopted the North Natomas Community Plan, and in 1988, it updated the South Natomas

Community Plan. The northern edge of the North Natomas Community Plan, co-terminus

with the City's Sphere of influence, is Elkhorn Boulevard. The western edge of the North

and South Natomas Community Plans, co-terminus with the City's SOI, is the City limit

line. The City limit line generally follows Interstate 80 in South Natomas and the West Drain

in North Natomas. Also, in the early 1990s, the County of Sacramento updated its General

Plan and established an Urban Services Boundary, which limits the areas which may obtain

utilities and services. The Urban Services Boundary prohibits urban development within a

roughly 6,500-acre area in northwestern Sacramento County. The Urban Services Boundary

is generally co-terminus with the City limit line and the City's SOI.

The local land use agencies extensively evaluated the potential for development in the
Natomas Basin, both before and after the community and general plans were adopted for
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the following reasons: (1) a flood in 1987 tested the flood protection in the Basin and raised
concerns about the wisdom of allowing development (people and property) in the Basin;
(2) several threatened and endangered species inhabit the Basin; and (3) many citizens in
Sacramento desired permanent protection of Open Space in the Basin to provide for quality
of life for the region's residents. The flood resulted in a revision to the region's Federal
Emergency Management Administration's (FEMA's) flood zone designation, including a
Special Legislation for the area. Once the flood zone was downgraded, the City and the
region worked hard to improve the flood protection in the Basin and elsewhere in the
Sacramento area. As part of this effort, the Sacramento Area Flood Control Agency (SAFCA)
implemented the Local Area Project, designed to strengthen the levees along the Sacramento
River and enhance flood protection in the Natomas Basin. This flood control project
required approvals from the U.S. Army Corps of Engineers pursuant to Section 404 of the
Clean Water Act. One of the conditions of the Corps 404 Permit for the Local Area Project
required that a Habitat Mitigation Plan be approved.

Also, drainage facilities were designed to remove the development area from the internal
floodplain-overtopping of the internal drains within the Basin. To fund the implementation
of these flood control improvements, the City formed Community Facilities District
No. 97-01 and bonds were issued to build the needed improvements. In addition to the
public improvements, developers within the Basin were required to provide their own
stormwater drainage improvements to convey runoff from their developed area to the
drains and out to the river. To enable urban development to proceed, basins and year-round
lakes providing flood protection and storm drainage were designed to mimic the lakes and
marshes that were located in the Basin prior to reclamation efforts in the 1910s.

To comply with the conditions of the Corps Section 404 permit, SAFCA initially embarked
on a consensus-building approach to drafting a Habitat Conservation Plan. Eventually, the
land use agency permittees completed the process, and on December 31, 1997, a Habitat
Conservation Plan was approved and an Incidental Take Permit was issued to the City of
Sacramento, the first of several future permittees.

During the preparation of the 1997 NBHCP, several developers proposed specific

development projects outside of the City's SOI and the County's Urban Services Boundary,

to facilitate development to the north and west of the City's urban limits. A discussion of

these efforts is described below in Master Response 4 (Cumulative Impacts).

Neither the 1997 NBHCP nor the revised NBHCP contemplates incidental take coverage for

any of these development proposals outside of the City's SOI and County's Urbad Services

Boundary. To provide a comprehensive response to the specific development requests

identified below, and other future development requests that may arise, the County of

Sacramento commenced a comprehensive annexation study. As part of this process,

Sacramento County issued a draft General Plan Amendment and Comprehensive

Annexation Plan and associated EIR in November 2000. This plan, however, was never

adopted. Once again, development outside of the City, Sutter County, and MAP Permit
Areas was deferred indefinitely.

Subsequently, the City engaged Sacramento County in a dialogue to develop a joint process
representing a joint City and Sacramento County vision for responding to development and
annexation requests. This effort was yet another attempt to address the concerns deferred by
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the unadopted Comprehensive Annexation Plan. This discussion resulted in the preparation
and adoption of a MOU for the Joint Vision by the City Council of the City of Sacramento and
Sacramento County Board of Supervisors on December 10, 2002 (Appendix G of this Final
FIR/EIS), after the Draft NBHCP and EIR/EIS were released for public review and comment.
The MOU identifies certain principles designed to guide regional growth in the Natomas
Basin, the goals of the endeavor, and the economic implications of growth. The goals of the
Joint Vision are to: (1) enhance quality of life for the region's citizens; (2) preserve permanent
Open Space; (3) preserve habitat for endangered and other special status species; (4) protect the
airport from urban encroachment; and (5) preserve farmland. The Joint Vision process also is
envisioned to provide certain principles intended to guide further discussions regarding the
City's and Sacramento County's respective land use roles and understandings regarding future
tax sharing arrangements [See Joint Vision MOU Letter to Cay Goude and Larry Eng dated
December 5, 20021.

The MOU currently includes a map that identifies a 10,000-acre SOI area where the City's
existing SOI could be expanded to enable future development and an Area of Concern (AOC)
where permanent Open Space may be established. The Joint Vision identifies the SOI area as
the area within which the acreage and location for future growth would be determined based
on further planning efforts, biological resource evaluations, and environmental analyses.
The City and Sacramento County also desire the permanent protection of Open Space in the
Basin. Thus, the AOC identifies that area in which land or easements could be acquired at a
minimum 1:1 ratio pending further evaluations. No development is anticipated within the
AOC by the Joint Vision MOU (See Appendix G of this Final EIR/EIS).

The MOU effort is modeled after the comprehensive approach to regional planning
regarding establishment of the American River Parkway. Here, the City took the lead on
a comprehensive planning effort that resulted in approvals by the City of Sacramento,
Sacramento County, and the State of California of the American River Parkway Plan.
To develop in the parkway or otherwise modify the parkway plan, all three entities must

approve the modification. Such strict restrictions on modifying the parkway plan have

resulted in a long-term plan that is not changed easily by the decisions made by a single

jurisdiction. Similarly, the City and Sacramento County contemplate a future joint planning

process for the Natomas Basin that would require both parties to consider future

development proposals within the Basin.

3.1.3.2 Impact of Joint Vision on Future Development in the Natomas Basin
Commentors request that the NBHC>' and EIR/EIS evaluate the cumulative impacts of up
to 27,500 acres of new development consisting of the 17,500 acres of Planned Development
and 10,000 acres of development under the joint Vision. Additionally, commentors suggest
that the Joint Vision process would affect the feasibility and implementation of the NBHCP
conservation program. Some commentors also believe that development within the joint
Vision area may jeopardize the survival and recovery of the giant garter snake. Commentors
also indicate that urban impacts of development permitted within the SOI area, in
combination with neighboring Sutter County development, substantially would diminish

the biological value of the existing Mitigation Lands within the SOI area. Commentors also

question whether the joint Vision MOU will allow Sacramento County to permit urban

development within the AOC.
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As described above, the joint Vision effort is intended to provide a comprehensive process
for the City and Sacramento County to consider future proposals for annexation and
development. Development of 10,000 acres or any portion of the joint Vision planning area,
however, is not proposed at this time and the outcome of the joint Vision planning effort
remains unknown. Many existing constraints limit the amount of development which may
be considered outside of the City's existing SOI. Key constraints include the 100-year
floodplain, an extensive system of canals which provides giant garter snake habitat, and the
City and Sacramento County's desire to establish a permanent community separator within
the SOI area. Due to all of these constraints, this planning effort may result in consideration
of substantially less than 10,000 acres of development. Consequently, while landowners
may attempt to seek approval of urban development outside of the City's SOI and the
County's urban growth boundary, the likelihood any development will proceed depends
upon extensive planning and analyses which will determine the outcome of the joint Vision
effort. Consequently, it is speculative to predict the extent to which the City's SOI will be
expanded or the amount of urban development beyond the 17,500 acres of Planned
Development.

Any urban development which may be contemplated through future joint Vision planning
efforts is not covered by the revised NBHCP. As stated in the revised NBHCP, development
beyond 17,500 acres would constitute a significant departure from the Operating
Conservation Program established in the NBHCP. As such, no development outside of the
17,500 acres could or will be approved absent full compliance with the federal and state
Endangered Species Acts and with NEPA and CEQA. No development outside of the
17,500 acres could or will occur without additional biological resource evaluations in the
Basin. In fact, before any development can occur associated with the joint Vision, many other
tasks and approvals must be completed, including among other things: (1) land use planning;
(2) environmental review, including a thorough biological resources evaluation;
(3) compliance with all local, state, and federal laws; and (4) approval of the plan by both the

City and Sacramento County, as well as Local Agency Formation Commission (LAFCO).

Moreover, the City and Sacramento County recently committed in the joint Vision MOU to

not allow development to occur in the Basin in excess of the Planned Development without

(i) conducting a full biological evaluation of the impacts of any new development proposals,

and (ii) fully evaluating the effects of additional development on the effectiveness of the

revised NBHCP. In the revised NBHCP and the Implementation Agreement, the City also

commits that it will not increase the allowable development area beyond the Permit Area

established in the revised NBHCP without conducting thorough and complete biological

evaluations. If after completion of the necessary biological resource evaluations, technical

analyses and environmental review, the City and County decide to approve future

development beyond the 17,500 acres of Planned Development, then the City and County,

in conjunction with USFWS and CDFG will evaluate the effectiveness of the NBHCP as set
forth in Chapter VI of the revised NBHCP, and either will:

• prepare a separate HCP to support issuance of an incidental take permit for the
additional development beyond the 17,500 acres or outside of the City's Permit Area;

• prepare an amendment or revision to the NBHCP to amend the adopted conservation
strategy to cover the additional development beyond the 17,500 acres or outside of the
City's Permit Area; or
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• prepare an amendment or revision to the NBHCP to authorize the transfer of

development from within the City or Sutter County's Permit Area to an area within the

Joint Vision boundaries.

In response to concerns that development within the joint Vision area may jeopardize the
survival and recovery of giant garter snake, that is precisely the reason that further
biological evaluations must be performed in the joint Vision's SOI study area before the SOI
would be expanded and development allowed to proceed. However, at this time, details
regarding the land use type, location, extent, and amount of development are unknown, and
thus, the agencies are unable to determine the extent of any impacts associated with future
development. Moreover, the City and Sacramento County would evaluate through the joint
Vision planning process, cumulative effects associated with development permitted within
a future SOI area, in combination with the 17,500 acres of Planned Development covered by
the NBHCP and any neighboring Sutter County development.

3.1.3.3 Impact of Joint Vision on Mitigation Lands
Commentors express concern that it is unlikely that TNBC will be able to acquire Mitigation
Lands within the joint Vision area. Commentors suggest that the Joint Vision MOU will
have an immediate impact on implementation of the NBHCP because of the impacts to
valuable giant garter snake habitat within this area.

The NBHCP contemplates incidental take coverage for 17,500 acres of the Natomas Basin.

Over 26,000 acres currently remain available within the Natomas Basin for their potential

acquisition as Mitigation Lands. If the NBHCP is approved and incidental take permits are

issued, TNBC will consider these areas as potential Mitigation Lands, to the extent

landowners are willing to sell their property. The effectiveness of the NBHCP conservation

strategy depends on the availability of such lands, as well as the availability of lands outside

the Basin and the NBHCP contemplates that these lands will continue to be available for

Mitigation Land acquisition. As such, in the event that the joint Vision planning process

were to result in a change in the City's SOI, this change would be viewed as a change in the

NBHCP Operating Conservation Program and would require an amendment to the NBHCP

or a separate HCP for the development of such areas.

Although the Joint Vision planning process identifies an Area of Concern in which the City

and Sutter County intend to preserve open space, the actual amount of Open Space area has

not been defined and the City and Sutter County have not yet established an Open Space

program. The Joint Vision effort intends to conduct extensive planning and environmental

analyses to determine the extent of open space preservation in the event the City's SOI is

expanded. At this time, however, all of the lands outside of the 17,500-acre Permit Areas, are

anticipated to remain in their existing agricultural, open space and limited development

conditions as described further in Chapters II and III of the NBHCP and Chapter 3 of the

Draft EIR/EIS. Since there are no new development efforts contemplated by the City at this

time outside of its adopted SOI, the adopted land use plans do not authorize such

development, and the location of any adjustments to the SOI have not been determined

through the joint Vision effort, it is speculative at best to assume that 10,000 acres of future

development will occur in the Basin outside of the 17,500-acre Permit Areas. Consequently,

lands outside of the Permit Areas remain available for the foreseeable future as potential

sites for Mitigation Land acquisition.
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The Joint Vision planning process also would involve comprehensive biological resource
evaluations to determine the nature and extent of effects on existing habitat, including
habitat afforded by TNBC Mitigation Lands. This evaluation would be necessary to
determine the extent of avoidance, mitigation, and minimization measures required to offset
any impacts caused by development authorized by the joint Vision.

3.1.3.5 Treatment of the Joint Vision in the NBHCP and EISIEIR Cumulative Analysis

Commentors are referred to Master Response 4 (Cumulative Impacts) for a discussion of the
NBHCP's and EIR/EIS's treatment of the cumulative effects associated with the joint Vision
planning effort under ESA, CESA, NEPA, and CEQA.

3.1.4 Master Response 4: Cumulative Impacts
Several comment letters raised questions about the approach to, and analysis of cumulative
impacts in the NBHCP and EIR/EIS. To be responsive to these issues, this master response
is organized in the following way:

• Scope of cumulative impacts analysis for the NBHCP and EIR/EIS, including the
treatment of 17,500 acres of Planned Development in the NBHCP and Draft EIR/EIS
cumulative effects analysis (Section 3.1.4.1);

• Regulatory framework for cumulative impacts assessment under ESA, CESA, NEPA,
and CEQA (Section 3.1.4.2);

• Development in excess of 17,500 acres, including future annexation, other development,
Joint Vision, and flood control projects (Section 3.1.4.3);

• Effect on the NBHCP of future development outside the Permit Areas (Section 3.1.4.4);

• Inconsistencies between the NBHCP and EIR/EIS discussion of cumulative effects
(Section 3.1.4.5).

3.1.4.1 Cumulative Impacts Assessment under the ESA and CESA
This section presents the regulatory framework for evaluating cumulative impacts under the
ESA, CESA, NEPA, and CEQA.

Federal Endangered Species Act
Two provisions under the ESA, Sections 7 and 10, govern the analysis of the effects of the
Proposed Action. Under Section 10 of the ESA, the USFWS is required to determine the impact
that likely will result from the incidental take of covered species [50 CFR § 17.32(b)((1)(C)].
An incidental take permit authorizes incidental take, not the activities that result in take. As

such, the effects analysis under Section 10 focuses on the extent and amount of take associated

with granting incidental take coverage for activities contemplated by the local land use agency.

As part of its review of the NBHCP, the USFWS also is required to conduct an internal Section

7 consultation to determine whether the Proposed Action (i.e., issuance of the incidental take

permits) will result in jeopardy to federally listed threatened or endangered species, or the

destruction or adverse modification of critical habitat (50 CFR § 402.10). As part of this

consultation process the federal action agency (in this case, USFWS) is required to consider
cumulative effects. Under Section 7, cumulative effects:
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include the effects of future State, tribal, local or private actions that are
reasonably certain to occur in the action area considered in this biological
opinion. Future Federal actions that are unrelated to the Proposed Action are
not considered in this section because they require separate consultation
pursuant to Section 7 of the Act.

Future federal actions requiring separate consultation (i.e., unrelated to the Proposed
Action) are not considered in the cumulative effects analysis. 50 CFR § 402.02; HCP
Handbook, p. 4-31. Future non-federal actions are, however, included in a cumulative
analysis. Past and present impacts of non-federal actions are part of the environmental
baseline. 50 CFR § 402.02.

Projects included in a cumulative effects analysis must be "reasonably certain to occur."
Projects considered reasonably certain to occur may include, among other factors, approval of
the action by state, tribal, or local agencies or governments (e.g., permits); indications by state,
tribal, or local agencies or governments that granting authority for the action is imminent; and
the project sponsor's assurances that the action will proceed. The more discretion remaining
to be exercised by a state, tribal, or local agency or government before a proposed non-federal
action can proceed, the less there is reasonable certainty the project will be authorized. That is,
the ESA does not require an evaluation of speculative non-federal actions that may never be
implemented. By the same token, "reasonably certain to occur" does not require a guarantee
that the action will, in fact, occur. USFWS is required to consider economic, administrative,
and legal hurdles that must be overcome in order for a non-federal action to proceed.

In the context of a Section 7 consultation within a larger Section 10(a) planning area, the
Section 7 Consultation Handbook advises that non-federal proposals for development in the
HCP are considered cumulative effects for that planning area until the Section 7
consultation for the Section 10(a) permit is completed. At that time, the effects of the
non-federal proposals become part of the environmental baseline for future consultations
(HCP Handbook, p. 4-32 -33).

California Endangered Species Act
There are no statutory or regulatory provisions expressly requiring an analysis of
cumulative effects under CESA related to the issuance of a Section 2081 Permit.
Nonetheless, CDFG must consider whether issuance of an incidental take permit would
jeopardize the continued existence of a species. As part of this analysis, CDFG evaluates the
adverse impacts of the take in light of known population trends, known threats to the
species, and reasonably foreseeable impacts on the species from other related projects and
activities (14 Cal. Code Regs. § 783.2(a)(7)).

Consistent with the Section 10 regulations, the NBHCP conservation strategy is based on an

analysis of the combined effects of past, present, and future development in the Natomas

Basin. To determine the extent and amount of take that may be authorized under the

NBHCP's Operating Conservation Program, the Draft NBHCP considers the amount of

development that has occurred in the Natomas Basin, and the amount of development that

could occur based on adopted land use plans. Consistent with the Section 7 regulations,

future federal actions requiring separate consultation (i.e., unrelated to the Proposed Action)

are not considered in the cumulative effects analysis. Future federal actions that may be

required for Planned Development are, however, identified in the NBHCP. Vernal pool
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species-related conservation measures are included in the NBHCP in order to provide
avoidance, mitigation, and minimization measures for species-related effects. These actions
specifically include Covered Activities that may require a Section 404 Permit for the fill of
waters of the U.S. subject to Clean Water Act jurisdiction. Future federal actions related to
water supply and flood control/ drainage improvements as described in Section 4.1.2.3 of
the Draft EIR/EIS are not included in the cumulative analysis for Section 7 purposes
because they involve federal actions.

Future non-federal actions are included in the NBHCP cumulative analysis as explained
further below. Past and present impacts of non-federal actions are part of the environmental
baseline or included in the effects of the NBHCP and incidental take permits as described
more specifically below.

Scope of NBHCP Analysis.
To determine the extent and amount of take that may be authorized under the NBHCP's
Operating Conservation Program, the NBHCP considers: (1) the amount of development
that has occurred in the Natomas Basin; and (2) the maximum amount of development that
could occur based on adopted land use plans. Consistent with the Section 7 regulations,
future federal actions requiring separate consultation (i.e., unrelated to the Proposed Action)
were not considered in the cumulative effects analysis. Future non-federal actions are
included in the NBHCP cumulative analysis.

With respect to past development, the Draft NBHCP describes the development that
occurred prior to 1997, when the USFWS approved the original NBHCP and explains that of
the 53,537 acre Natomas Basin, approximately 7,267 acres were already developed in
1997 (Draft NBHCP, pages III-3-11, IV-1). Thus, approximately 46,270 acres of
undeveloped and agricultural land remained in the Basin as of 1997. This past development
is included in the baseline conditions for purposes of evaluating the effects of the NBHCP
on Covered Species under ESA and CESA.

To account for the effects of present development, the Draft NBHCP describes the

development that occurred between December 1997 and December 2001 (the period of time

between adoption of the original NBHCP and preparation of the revised NBHCP). In this

regard, the Draft NBHCP explains that between December 1997 and December 2001,

urbanization occurred on approximately 3,787 acres in the Basin and provides a detailed

description of this additional development (Draft NBHCP, pages 111-6 - 11). The 3,787 acres

of present development are included within the 17,500 acres of Planned Development

described below. As of December 2002, 4,413 acres have been developed (see Response to
Comment 01-2).

As required by the ESA consultation regulations, the NBHCP includes future projects in its
cumulative analysis that are "reasonably certain to occur." To account for the effects of future
development covered by the NBHCP, the NBHCP relies on the adopted general plans of the
City, Sutter County, and Sacramento County as a reasonable basis for predicting the extent,
amount, and location of future development. The NBHCP also considers the level of
development contemplated in adopted community plans and specific plans in order to
further refine the determination of future development covered by the plan. Based on these
adopted plans, the NBHCP contemplates the development of up to 17,500 acres of Planned
Development in the Basin. The NBHCP explains that adopted general plans for each land use
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permittee indicate that the total acreage potentially to be developed in the Basin is 13,533 to

20,033 acres, depending primarily on the extent of urbanization in Sutter County. Although

the adopted general plans include a range of development, the NBHCP and associated

incidental take permits limit the amount of development to 17,500 acres for which incidental

take coverage may be obtained under the NBHCP because development in Sutter County's

Industrial-Commercial Reserve over and above 7,467 acres is not foreseeable during the

permit term. As explained in the NBHCP, the 17,500 acres of Planned Development consist of

8,050 acres of development in the City, 7,467 acres of development in Sutter County, and

1,983 acres for Metro Air Park in Sacramento County (Draft NBHCP, pages 111-1 -411-3,

111-12 -III-15). The development covered by the NBHCP, based on the adopted general and
specific plans noted above, is evaluated as part of the Proposed Action for which incidental
take is being sought. The cumulative effects of the Proposed Action therefore consist of the
effects of the Planned Development considered in conjunction with the past and present
impacts of existing development and the impacts of any non-federal future development in
the Basin that is "reasonably certain to occur" beyond the 17, 500 acres covered by the
NBHCP.

The NBHCP covers future development of the Natomas Basin that is reasonably foreseeable,
and this reasonable foreseeable development is also the development for which the NBHCP
seeks coverage for incidental take. This development consists of the 17,500 acres of future
Planned Development described above, in conjunction with any roadways and other
infrastructure located within the City and Sutter County's Permit Areas necessary to serve
this Planned Development (see Draft NBHCP Section I.N., Covered Activities). Thus, the
NBHCP covers the cumulative effects of development within the City, Sutter County, and
Sacramento County portion of the Basin to the extent such development is authorized
within the Plan Area. Future development in the Natomas Basin beyond the amount of
development covered by the NBHCP, however, is not considered "reasonably certain to
occur" or "reasonably foreseeable."

The approach used to satisfy ESA requirements also satisfies the requirements under CESA.

That is, the NBHCP considered in its evaluation of effects of incidental take due to the

Covered Activities, and the reasonably foreseeable impacts on the species from other related

projects and activities. In this regard, the NBHCP evaluated both the individual effects of

development projects proceeding within each Permit Area, as well as the combined effects

of all 17,500 acres of planned development occurring within the Plan Area. In other words,

the NBI-ICP Technical Memoranda and biological resources evaluations considered the

combined effects of each development project within each specific Permit Area (e.g., City of

Sacramento) and among all of the Permit Areas (i.e., City, Sutter County, water agencies)

and evaluated these impacts in conjunction with past and present development. Chapter VII

of the NBHCP contains a summary of effects of take of each Covered Species associated

with development within each Permit Area individually and generally. The Draft EIS/EIR

acknowledged that other development within an identified area under consideration for

annexation within the Basin may contribute to cumulative impacts to resources within the

Natomas Basin. However, because there are no specific development proposals under

consideration, the impacts of such development were determined to be speculative, as

discussed further below.

SAC/161795/031060001(001.DOC) NATOMAS BASIN HCP 3-25
FINAL EIRIEIS



SECTION 3: RESPONSES TO COMMENTS

3.1.4.2 Cumulative Effects Under NEPA and CEQA

National Environmental Policy Act
Under NEPA, an EIS is required to conduct an analysis of cumulative impacts (40 CFR 1508.8)
Under NEPA, the USFWS evaluates direct, indirect, and cumulative effects (Draft Fish and
Wildlife Service Manual Part 550, § 2.4). According to the CEQ Guidelines (40 CFR 1508.7),
a cumulative impact is the:

... impact on the environment which results from the incremental impact of
the action when added to other past, present, and reasonably foreseeable
future actions regardless of what agency (Federal or non-Federal) or person
undertakes such other actions. Cumulative impacts can result from
individually minor but collectively significant actions taking place over a
period of time.

California Environmental Quality Act
Under CEQA an EIR is required to conduct an analysis of cumulative impacts (14 Cal. Code
Regs. 15130(a). Pursuant to the CEQA Guidelines, the CEQA Lead Agencies are required to
evaluate the cumulative impacts of a project when the project's incremental effect is
cumulatively considerable. Under CEQA, an EIR is required to discuss cumulative impacts
of a project when the project's incremental effect is cumulatively considerable (14 Cal. Code
Regs. 15130(a)). Under CEQA, as with NEPA, cumulative impacts are defined as:

"Cumulative impacts" refers to two or more individual effects which, when
considered together, are considerable or which compound or increase other
environmental impacts.

(a) The individual effects may be changes resulting from a single project or a
number of separate projects.

(b) The cumulative impact from several projects is the change in the
environment which results from the incremental impact of the project when
added to other closely related past, present, and reasonably foreseeable
probable future projects. Cumulative impacts can result from individually
minor but collectively significant projects taking place over a period of time
(14 Cal. Code Regs. 15355).

A cumulative impact consists of an impact which is created as a result of the combination of
the proposed project together with other projects causing related impacts. 14 Cal. Code
Regs. 15355. CEQA Guidelines Section 15130 states that an adequate discussion of
significant cumulative impacts must include either: (1) A list of past, present, and probable
future projects producing related or cumulative impacts, including, if necessary, those
projects outside the control of the agency; or (2) a summary of projections contained in an
adopted General Plan or related planning document, or in a prior environmental document
which has been adopted or certified, which described or evaluated regional or area-wide
conditions contributing to the cumulative impact.

Section 15130 further states that it is appropriate for probable future projects to be limited to
those:

...requiring an agency approval for an application which has been received at
the time the notice of preparation is released, unless abandoned by the
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applicant; projects included in an adopted capital improvements program,

general plan, regional transportation plan, or other similar plan; projects

included in a summary of projections of projects (or development areas
designated) in a general plan or a similar plan; projects anticipated as later

phase of a previously approved project (e.g. a subdivision); or those public
agency projects for which money has been budgeted.

Scope of EIRIEIS Analysis
The EIR/EIS contains an analysis of the combined effects of past, present, and future
development in the Natomas Basin, in accordance with NEPA and CEQA. Past and present
impacts of non-federal actions are part of the environmental baseline or included in the
analysis of the Proposed Action evaluated in the EIR/EIS. The EIR/EIS considers all of the
applicable existing long-range planning documents, as discussed in Section 4.1.2.3 of the
EIR/EIS. Also explained in the EIR/EIS, the total amount of Planned Development covered
by the NBHCP is limited to the 17,500 acres evaluated in the EIR/EIS (see Section 2.2.1 and
Section 4.1.2.3) because this is the amount of development authorized in the Natomas Basin
under adopted City, Sutter County, and Sacramento County land use plans. In other words,
17,500 acres represents the level of development considered reasonably foreseeable in the
Basin.

For the Covered Activity of Planned Development, this equates to the 17,500 acres of
approved development in the Natomas Basin (see Appendix C of the Draft EIR/EIS for

a detailed summary of the effects of the Planned Development in the Natomas Basin). Any

potential for development outside of those 17,500 acres is not reasonable or foreseeable in
consideration of NEPA and CEQA cumulative impact assessment criteria (see Section 3.1.4.3
below). Other specific development approval requests for lands outside of the City, Sutter

County, and MAP Permit Areas are not reasonably foreseeable under NEPA and CEQA.

Therefore, the analysis in the NBHCP and Draft EIR/EIS includes the effects of "planned,

proposed, and projected activities throughout the Basin" as requested by the commentors
and consistent with the requirements of NEPA, CEQA, ESA, and CESA.

3.1.4.3 Development in Excess of 17,500 Acres of Planned Development
Several comments asserted that the EIR/EIS considered only other closely related regional
conservation activities and indicated that the cumulative effects of Planned Development
are not assessed in the EIR/EIS. In response to the request to analyze impacts of the
17,500 acres of Planned Development, it is important to note that the 17,500 acres of Planned

Development represents the extent of approved development in the Basin (i.e., the NBHCP

is seeking coverage for the extent of approved urban development in the Natomas Basin).

Therefore, the Draft EIR/EIS contains an analysis of the combined effects of past, present,

and future development in the Natomas Basin in accordance with NEPA and CEQA.

Section 4.1.2 of the EIR/EIS (and Section 3.1.4.1 and 3.1.4.2 of this Final EIR/EIS) presents

the requirements for conducting cumulative impact assessments, the specific actions that are

analyzed in the cumulative impact analysis for the Proposed Action, and other potential

long-term projects that have the potential to occur in the Natomas Basin at some future date.

As discussed in Section 4.1.2 of the EIR/EIS, the incremental impacts of past, present, and

reasonably foreseeable actions were evaluated. A review of actions that met these criteria

resulted in consideration of actions relevant to management of state and federal lands, the

Cal FED Bay Delta Program, and the San Joaquin County Multi-species Conservation Plan.
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Several commentors have requested that other proposed development in the Basin be
considered in the evaluation of cumulative impacts.

As discussed above (Section 3.1.3.2 of this Final EIR/EIS), past and present impacts of
non-federal actions are part of the environmental baseline or included in the analysis of the
Proposed Action evaluated in the Draft EIR/EIS. In other words, the 17,500 acres of Planned
Development represents the level of development considered reasonably foreseeable in the
Basin, and other non-federal actions were considered (and are discussed) in the EIR/EIS,
but they do not meet the NEPA and CEQA criteria established in this EIR/EIS for inclusion
as a cumulative action. With respect to the treatment of reasonably foreseeable development
under NEPA and CEQA, the EIR/EIS discusses and presents the prior analyses of the effects
of Covered Activities based on the prior environmental review conducted for the adoption
of the land use plans and associated development entitlements (Section 4.1.3 of the
EIR/EIS). As the EIR/EIS explains, based on adopted land use plans, Planned Development
of up to 17,500 acres may occur within the Natomas Basin over the term of the 50-year
incidental take permits (ITPs).

As noted on page 4-10 of the Draft EIR/EIS, direct, indirect, and cumulative impacts
associated with the construction of Planned Development have been evaluated in both
previously certified and in draft environmental documents prepared by the City of
Sacramento and Sutter County. As discussed on page 4-11 of the Draft EIR/EIS, the impacts
(including direct, indirect, and cumulative impacts) of the Planned Development are
summarized both in the individual resource sections and in Appendix C of the EIR/EIS. In
addition to the detailed listing of the impacts of Planned Development in Appendix C,
cumulative impacts are specifically addressed in several places in the EIR/EIS. As noted in
Section 4.1.2.1 (page 4-4 of the EIR/EIS), "Potential cumulative effects are assessed within
the separate resource sections in this chapter, and are presented at the end of the individual
resource sections." This analysis is conducted throughout the applicable resource sections of
Chapter 4. To clarify the rationale used in the EIR/EIS for identifying past, present, and
reasonably foreseeable future to include in the cumulative impact analysis, actions to text
revisions to the first and second paragraphs in Section 4.1.2.2 of the Draft EIR/EIS are
provided in Chapter 2 of this Final EIR/EIS.

Presented below are discussions of the future annexation, other urban development, and
flood control projects.

Potential for Future Annexation
Several commentors are concerned that the NBHCP arbitrarily limits the City's ability to
annex lands outside of the City's Permit Area. Other comments suggest that future
development proposals not included within the 17,500 acres of Planned Development
should be able to proceed in reliance on the Draft NBHCP and the City's ITPs. Commentors
also request that the NBHCP and EIR/EIS include an analysis of reasonably foreseeable
development in the Natomas Basin. Some commentors suggested that the following projects
be included in the cumulative analysis as reasonably foreseeable development: specific
annexation and development requests; Joint Vision; County Airport intended terminal
expansion and third runway on up to 800 acres; construction of new or expanded highway,
drainage, flood control, and other infrastructure in the Basin; proposed levee improvements;
and new development in Sacramento County.
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As discussed above in Sections 3.1.4.1 and 3.1.4.2, the NBHCP covers future development of

the Natomas Basin that is reasonably foreseeable. Future development in the Natomas Basin

beyond the amount of development covered by the NBHCP, however, is not considered

"reasonably certain to occur" or "reasonably foreseeable." With the exception of one area

located within the unincorporated Sacramento County portion of the Basin (i.e., the

panhandle), development beyond the levels of authorized development within each Permit

Area are considered speculative because the adopted City and Sutter County land use plans

(i.e., North Natomas and South Natomas Community Plans, Sutter County General Plan

and South Sutter County Specific Plan) do not authorize any additional development at this

time. The area known as the panhandle always has been included in the North Natomas

Community Plan. Because approved land use plans contemplated annexation of this area,

the NBHCP includes the panhandle annexation area as part of the City's authorized

development. However, if the City were to obtain ITPs for its authorized development, the

permits would not apply to the panhandle area unless and until the area is annexed to the

City (Draft NBHCP, p. III-15). This is the only annexation area that may be covered by the

NBHCP and associated ITPs.

By contrast, although the NBHCP acknowledges that several landowners of property within
the Basin have attempted to seek annexation of their properties to the City to enable future
urban development, those annexation requests are not covered by the NBHCP because such
annexation and future urban development requests have not been approved either by the
LAFCO or the City (Draft NBHCP, page 11-15). Moreover, urban development in areas
located outside of the Permit Areas is ill-defined and considered speculative because:
(1) these areas are not planned for urban development under adopted land use plans;
(2) these areas are located outside of the City of Sacramento's SOI, the City of Sacramento
city limits, and the Sacramento County's Urban Services Boundary; (3) no urban services are
available to serve development; or (4) other significant legal and planning hurdles must be
overcome before development could proceed.

Other Urban Development
Several comments asserted that urban development (other than the Planned Development
of 17,500 acres) should be included in the FIR/EIS as actions subject to cumulative analysis
under NEPA and CEQA. Specific comments request that this analysis include the Joint
Vision planning effort that may be implemented at some future date.

In reference to NEPA compliance with cumulative impacts analysis, the comments state that

the EIR/EIS analysis is insufficient to comply with 40 CFR Section 1508.7 because potential

unknown future development should be considered reasonably foreseeable. The EIR/EIS

approach to identifying actions to consider as reasonably foreseeable is consistent with the NEPA

CEQ regulations and USEPA guidance (USEPA, Office of Federal Activities, Consideration of

Cumulative Impacts in EPA Review ofNEPA Documents, EPA 315-R-99-002/ May 1999). (Also see

Section 3.1.4.2, above). Specifically, one of the criteria for identification of applicable actions for a

cumulative assessment is the likelihood that a project will occur. The guidance further states that

the best indicator of whether a project is reasonably foreseeable is whether final approval has

been obtained or if the project is imminent, and that the long-range planning of government

agencies should also be considered. The EIR/EIS considers all of the applicable existing

long-range planning documents, as discussed above. As explained in the EIR/EIS, the

total amount of Planned Development is limited to the 17,500 acres evaluated in the EIR/EIS
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(see Section 2.2.1 and Section 4.1.2.3) because this is the amount of development that would be
allowed in the Natomas Basin under adopted City, Sutter County, and Sacramento County
land use plans. In other words, 17,500 acres represents the level of development considered
reasonably foreseeable in the Basin.

Other specific development approval requests for lands outside of the City, Sutter County,
and MAP Permit Areas were not considered reasonably foreseeable under NEPA for the
reasons described above in the discussion regarding the treatment of cumulative effects
under the ESA. Section 4.1.2.3 of the EIR/EIS explains that several other long-term projects,
including the potential for development within the unincorporated portion of Sacramento
County, have the potential to occur in the Basin at some unidentified future date. If these
projects occur, they would not be included in the 17,500 acres of Planned Development
unless the NBHCP is amended or a separate HCP were prepared for that additional
development. Both the EIR/EIS and NBHCP acknowledge that any additional urban
development in the Basin beyond 17,500 acres may contribute to significant cumulative
environmental effects to the resources within the Natomas Basin. However, at the time the
Draft EIR/EIS was prepared, insufficient data were available to conduct an assessment of
these cumulative effects, in part, because the nature, location, amount, and extent of such
development was unknown, and remains unknown as described further above in this
Master Response. Additionally, no specific land uses or proposals were identified (with the
exception of the Greenbriar Farms and West Lakeside areas) that would enable an analysis
of potential cumulative impacts.

The following text summarizes the status of future specific development proposals or
planning efforts that commentors suggest should be considered cumulative projects and the
way in which the NBHCP and EIR/EIS address these planning efforts or proposals.

West Lakeside and Greenbriar Farms. The Draft NBHCP describes the West Lakeside and
Greenbriar Farms proposals on page 111-15. The developer has attempted to obtain necessary

development approvals for several years to support development of the West Lakeside and

Greenbriar Farms properties. In its latest attempts, the developer filed a general plan

amendment, prezoning and annexation applications with the City on February 22, 2002 for

the West Lakeside project. Although the developer has expressed interest in annexing the
Greenbriar Farms property, it has not filed any applications with the City. Because the West

Lakeside and Greenbriar Farms properties are not included in any adopted land use plans
nor are they located within the City's SOI and city limits or within the County's Urban

Services Boundary, development of these areas is not allowed by the City or Sacramento
County. While the developer has expressed interest in annexation to the City, the status of

these requests and the timing and ability to obtain necessary local approvals remain

uncertain because it is unknown whether the joint Vision effort would result in changes to

the SOI so that such development could proceed. Consequently, development of these

properties was considered speculative at the time the Draft NBHCP was prepared, and it
remains speculative.

Moreover, the City is limited in its ability to approve development of the West Lakeside and
Greenbriar Farms for the foreseeable future. In accordance with the Settlement Agreement in
the prior NWF v. Babbitt litigation, the City adopted a resolution (Resolution No. 2001-518,
Appendix H of the Final EIR/EIS), imposing restrictions on its approval of General Plan
amendments, rezonings/ prezonings, and development agreements for the Camino Norte,
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West Lakeside, and Greenbriar Farms areas, or any lands otherwise located outside of the
existing boundaries of the North and South Natomas Community Plans until completion of the

Joint Vision. Consequently, these areas are not covered by the NBHCP and the ITPs, and the

City is prohibited under its Resolution from taking any actions to approve the West Lakeside

and Greenbriar Farms annexations and development proposals pending the results of the Joint

Vision effort. Development of the West Lakeside and Greenbriar Farms property is not

considered reasonably certain to occur because extensive studies, planning, and further

analyses are required as part of the joint Vision process before any development approvals

may be considered for any of these areas, and because the outcome of these efforts is unknown.

These projects also are not considered related projects under ESA or CESA because they are

not considered authorized activities that may be covered by the NBHCP and ITPs. For these

reasons, they are not considered reasonably foreseeable.

Northern Territories/Brookfield Land Company. In the 1990s, Northern Territories, Inc.
proposed a large development project in Sacramento County north of Elkhorn Boulevard
outside the County's Urban Services Boundary. The County denied the development project
and rejected the proposal to change the Urban Services Boundary for this project. As of the
date of preparation of the Final NBHCP and EIR/ EIS, the developer has not filed any
further annexation requests with the County or the City of Sacramento. As stated above, the
City is restricted in its consideration of this project, should an application be filed, because
this area is outside of the City's SOI and County's Urban Services Boundary. In other words,
unless the City's SOI or County's urban service boundary is expanded to include this
property, the City or County must deny an urban development application. Consequently,
this area is not covered by the NBHCP and the ITPs, and the City is prohibited under
Resolution No. 2001-518 from taking any actions to approve a development proposal
pending the results of the joint Vision effort described above. Development of this property
is not considered reasonably certain to occur because extensive studies, planning, and
further analyses are required before any development approvals may be considered for this
area, and because the outcome of these efforts is unknown. This project also is not
considered a related project under the ESA because it is not covered by the NBHCP and
ITPs. Consequently, it is not considered reasonably foreseeable.

North River Coalition. The North River proposal consists of 822 acres for development south

of West Et Camino Avenue, including a 350-acre auto mall, outside of the Urban Services

Boundary and the City's Permit Area. Sacramento County has held on abeyance its response

to this proposal pending the outcome of the joint Vision process. Development of the North

River Coalition's proposal is not considered reasonably certain to occur because extensive

studies, planning, and further analyses are required as part of the joint Vision process

before the potential for development of this property can be determined.

Allegheny Properties. This area consists of 86 acres on the west side of El Centro Road
outside of the City's Permit Area. No application has been filed for urban development on
this property. This property must await the results of the Joint Vision planning effort before
the City could consider development of this site.

Lauppe Family/AKL This area consists of approximately 298 acres of land bounded by 1-5,
Powerline Road, West Drainage canal, and RD 1000 Lone Tree canal outside of the City's
Permit Area. This property must await the results of the joint Vision planning effort before
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the City could consider development of this site. No application has been filed for urban
development on this property.

Draft General Plan Amendment and Comprehensive Annexation Plan. Because of pressures
from landowners to seek approval for urban development in Sacramento County, the City
and Sacramento County undertook an evaluation of approximately 6,519 acres in North
Natomas areas that might properly be included within the City's LAFCO-approved SOI and
ultimately annexed to the City. This evaluation included areas within the area covered by
the 1997 NBHCP, but outside of the area covered by the ITPs. This effort was driven, in part,
by the fact that the Sacramento Regional County Sanitation District was undertaking an
engineering master plan for sewer service for its entire service area. Landowners requested
amendments to Sacramento County's General Plan to ensure that their properties were
included within the County's urban services boundary or the County's General Plan policies
were amended so that the Sanitation District could provide sewer service to their properties
(Draft EIR for the General Plan Amendment for Long-term Planning in North Natomas or
Other Appropriate Areas (SCH #: 1999022071), November 2000, page 4.2). As part of this
SOI evaluation, Sacramento County issued a draft General Plan Amendment and
Comprehensive Annexation Plan and related EIR in November 2000. This plan, however,
was never adopted. A new planning effort, the joint Vision described in Master Response 3
represents another attempt to guide a comprehensive solution for land use planning in the
Basin. Consequently, these properties remain outside of the Sacramento Regional County
Sanitation District service area, and as such, these properties both lack entitlements for
urban development and sewer services.

Joint Vision. The Joint Vision process is addressed in Master Response 3, which states that

the City and Sacramento County have recently undertaken a new planning effort, the joint

Vision for the Natomas Basin, to guide any future determinations regarding the City's SOI.

This effort commenced after the Draft NBHCP documents were circulated for public review

and comment. The Joint Vision is a planning and analysis effort which, when implemented

by the City and Sacramento County, will be applied in determining whether or not to

approve future annexation requests and development proposals - it is not, however,
indicative of specific development efforts that could occur.

Before any development (i.e., prezoning or zoning to urban uses) associated with the Natomas
Joint Vision may proceed, many other tasks and approvals must be completed, including
among other activities: (1) land use planning; (2) environmental review, including a thorough
biological resources evaluation; (3) compliance with all local, state, and federal laws; (4)
approval by LAFCO of an amendment to the City's SOI; and (5) approval of the plan by at least
both the City and Sacramento County. Any urban development that may be contemplated
through future joint Vision planning efforts is not addressed in the NBHCP. As stated in the
Draft NBHCP, development beyond 17,500 acres would constitute a significant departure from
the Operating Conservation Program established in the NBHCP. As such, no development
outside of the 17,500 acres could or will be approved absent full compliance with the federal
and state Endangered Species Acts and with NEPA and CEQA. No development outside of the
17,500 acres could or will occur without additional biological resource evaluations in the Basin.

Private University Proposal. In May, 2002, landowners of property comprising approximately
1,164 acres reportedly offered to donate land for a private university in exchange for Sutter
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County assurances that the remaining land would be redesignated for urban development.

At this time, no proposals have been submitted by the landowners or a private university

for the development of a campus within the Natomas Basin. Consequently, the extent,

location, and amount of development is unknown. Due to the ill-defined nature of this

donation, the NBHCP does not include such efforts as Covered Activities or related projects.

Sacramento County. Commentors also have requested that the NBHCP and EIR/EIS
consider the effects of Sacramento County's approval of rural residential and small-scale
development projects that may occur in the Basin under existing zoning. Additionally, some
commentors assert that Sacramento County, and specifically, the Airport, have conducted
illegal activities resulting in take of threatened and endangered species. These topics are
discussed below.

Sacramento County Airport. The Sacramento County Division of Airports initiated an update
to the Master Plan for Sacramento International Airport in May 2002, but completion of the
Master Plan Update has been delayed. It is anticipated that the Master Plan Update would
address the expansion of the airport, including runways, terminals, and accessory facilities.
The current schedule for the Master Plan Update is for a draft plan to be released late in 2003.

Rural Development. There are certain by-right uses allowed in the Natomas Basin outside
of the Permit Areas. For example, a residence can be constructed in Sacramento County's

AG-40 zone (agricultural zone with a minimum 40-acre lot size), as well as accessory

structures as long as the parcel contains a minimum of five gross acres per accessory

structure (Sacramento County Zoning Code, Section 205-07). These are permitted uses that

could be built on parcels outside of the City and Sutter County Permit Areas without

discretionary action. In addition, Section 120-14 of the Sacramento County Zoning Code

addresses non-conforming parcels (e.g., existing parcels less than 40 acres in an AG-40

zone). In accordance with Section 120-14 of the Zoning Code, residences can be built on

non-conforming parcels without discretionary approval as long as various requirements

are met (i.e., the property was legally created prior to the effective date of the zoning

ordinance). Non-discretionary construction of individual homes and small businesses has

occurred from time to time throughout the Natomas Basin, and is expected to continue to

occur throughout the duration of the permit term. Because future construction of this type

is expected to occur in a manner similar to current practices, rural development is not

considered a "project" that is subject to analysis of cumulative effects.

With respect to future development within the unincorporated portions of Sacramento
County in the Natomas Basin, under the joint Vision, the City of Sacramento would be
responsible for activities related to planning new growth in the Basin; the County would
be the appropriate agent for preserving open space, agricultural, and rural land uses (Joint
Vision MOU, § I.B.). In this role, the County also would preserve its interest in the planing
and development of the airport (not addressed in the NBHCP) and Metro Air Park
(addressed in the NBHCP).

Regarding concerns raised about Sacramento County's role in allowing development
activities to proceed without incidental take authorizations, the USFWS and CDFG sent a
joint letter to Sacramento County notifying County officials that authorizing development to
proceed without obtaining incidental take authorizations violates Section 9 of the ESA and
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CESA (Appendix 1). The USFWS and CDFG have informed the County of their intent to
initiate enforcement actions in the event such activities continue.

Flood Control and Water Supply Projects
In response to the recommendation that local flood control projects be discussed in the context
of cumulative actions, the EIR/EIS currently includes such a discussion (see Section 4.1.2.3) of
these and other potential long-term future actions. As noted in the introduction to
Section 4.1.2.2, the criteria for assessing whether an action would be evaluated in detail for
cumulative impacts in association with the Proposed Action in this EIR/EIS are that an urban
development permit or other permit application has been submitted to a federal or
non-federal agency that has approval authority or those that are related to the types of
impacts attributable to those that would result from implementing the Proposed Action
evaluated in the EIR/EIS. As noted in EIR/EIS, a project by the U.S. Army Corps of Engineers
and SAFCA would improve the east levee of the Sacramento River at some future, but
unknown, time. This project is related to the comprehensive American River Watershed
Investigation, which was an important precursor to the NBHCP. In addition, other projects
are under consideration along the east levee, including the construction of a consolidated
pumping plant for Natomas Mutual. Although the flood control and water-related projects
discussed in Section 4.1.2.3 have the potential to occur in the future, data are insufficient to
conduct a meaningful analysis of their cumulative impacts for several reasons as explained on
page 4-7 of the Draft EIR/EIS, including: (1) the sponsor of the future activities had not yet
initiated the planning and feasibility studies at the time the Draft EIR/EIS was prepared so
the nature of the flood control and water-related activities was undefined; (2) where
preliminary engineering plans were available, these plans were being revised, so the nature of
the proposal remained unknown; or (3) the environmental review process for the projects had
not been initiated at the time the Draft EIR/EIS was released.

3.1.4.4 Effect on the NBHCP of Future Development Outside the Permit Areas
As stated in the NBHCP, the conservation program and ITPs provide incidental take
coverage for the cumulative development of 17,500 acres of Planned Development within the
City, Sutter County, and the MAP Permit Areas in the Natomas Basin. As the NBHCP and
EIR/ElS explain and for the reasons described above, development activities on
unincorporated lands outside of the City, Sutter County, and MAP portion of Sacramento
County are not addressed in the NBHCP and do not receive incidental take authorizations
based upon this NBHCP (see Draft NBHCP pages 1-5 to 1-7, I-11; Draft EIR/EIS page 2-2).

The Operations Conservation Program proposed in the NBHCP is effective in compensating
for the effects of incidental take associated with 17,500 acres of Planned Development when
considered with the 7,267 acres of development which occurred in the Basin prior to 1997.
Thus, 24,767 acres of urban development is contemplated in the Natomas Basin by the
NBHCP. The NBHCP does not address more than 17,500 acres of Planned Development
because it is unknown whether the NBHCP would remain effective in mitigating for effects
beyond 17,500 acres. The analyses conducted in support of the NBHCP demonstrate that the
Operating Conservation Program is effective with up to 24,767 acres of past, present, and
future urban development in the Basin. Thus, the effectiveness of the NBHCP is dependent
on limiting Planned Development to 17,500 acres of development. If future development
proposals were to proceed, or developers were to seek annexation to the City of Sacramento
for purposes of developing their projects, such proposals would be considered outside of
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the scope of the NBHCP. These proposals would represent a significant departure from the

Operating Conservation Program, which would trigger a new analysis and a separate HCP

or amendment to the NBHCP. At this time, however, such development is unable to

proceed because the City and Sacramento County have not completed the joint Vision

planning effort. Moreover, Resolution 2001-518 precludes certain development proposals

from proceeding until a comprehensive annexation program is developed for the Basin.

Because a comprehensive annexation program for the remainder of the Natomas Basin has

not been established, over 26,000 acres currently remain available within the Natomas Basin

for their potential acquisition as Mitigation Lands. If the NBHCP is approved and ITPs are

issued, TNBC may consider these areas as potential Mitigation Lands, to the extent

landowners are willing to sell their property. The effectiveness of the NBHCP depends on the

availability of such lands, as well as the potential availability of lands in Area B outside the

Basin. The NBHCP contemplates that these lands will continue to be available for Mitigation

Land acquisition. As such, in the event that the joint Vision planning process were to result in

a change in the City's SOI or other development were to proceed outside of the City's and

Sutter County's Permit Areas, these changes would be viewed as a change in the NBHCP's

Operating Conservation Program. These changes would, therefore, require an amendment to

the NBHCP or a separate HCP for the development of such areas, as described in the NBHCP

and further discussed in Master Response 3 (Joint Vision).

3.1.4.5 Inconsistencies in Cumulative Impact Analysis in the NBHCP and EIRIEIS

Comments also suggested that the NBHCP and the EIR/EIS are inconsistent in the
discussion of cumulative impacts. The basis for the assertion of inconsistency is that the
criteria used in the EIR/EIS for identifying the actions that could result in cumulative
impacts are too narrow and do not allow for evaluation of future development. One
comment stated that the EIR/EIS narrowly interprets the California Code of Regulations,
Section 15355 (CEQA) and 40 CFR Section 1508.7 (NEPA) guidance on cumulative impacts.
We believe the criteria used to identify actions to assess for cumulative impacts, the existing
criteria used in the EIR/EIS are based on CEQA and NEPA guidance. They are adequate as
defined and discussed further above. The Draft EIR/EIS includes verbatim the CEQA and
NEPA guidance to which the comment refers (see Section 4.1.2.1, pages 4-3 and 4-4).

Commentors also suggest that future development projects are identified in the Draft
NBHCP but not included in the EIS/EIR. Specifically, the NBHCP states that applications
were filed for the West Lakeside and Greenbriar Farms projects as potential future
annexation proposals, which are not covered by the NBHCP. The EIS/EIR indicates,
however, that no applications have been filed for future specific development proposals.
To clarify this situation, text revisions have been made to page 4-8 of the Draft EIR/EIS.
The text of the changes is in Chapter 2 of this Final EIR/EIS.

3.1.5 Master Response 5: Swainson's Hawk Foraging Habitat
Commentors have raised concerns about the NBHCP's measures for mitigating the impacts
to Swainson's hawk foraging habitat in the Natomas Basin from the Covered Activity of
Planned Development. This master response is provided to clarify the effectiveness of the
NBHCP, under ESA and CESA, in mitigating for the effects of take of Swainson's hawks
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that could result from changes in foraging habitat because of Planned Development within
the Natomas Basin.

The assessment of effects on Swainson's hawk foraging habitat from Planned Development
evaluates the loss of potential Swainson's hawk foraging habitat within 1 mile of nesting
trees located in the Basin and addresses the loss of potential foraging habitat generally
within the Basin. The 1-mile radius is based on the fact that the availability and quality of
habitat near nests has the potential to influence reproductive success (see the Addendum to
the Biological Resources Technical Memo, Appendix K of the Final NBHCP, p. 11). More
high and moderate quality habitatl in the Basin under baseline conditions occurs primarily
within I mile of the nesting trees (9,431 acres of high and moderate quality habitat) than
outside the 1-mile distance (8,070 acres of high and moderate quality habitat). The
assessment of impacts to Swainson's hawk foraging habitat from implementing Planned
Development also evaluates the potential loss of Swainson's hawk habitat located at
distances greater than 1 mile of nesting trees throughout the Basin.

This assessment of effects of Planned Development and the implementation of the NBHCP

must be considered in the context of effects on nesting habitat as evaluated in the

Addendum to the Biological Resources Technical Memorandum (Appendix K of the Final

NBHCP) and the NBHCP. Additionally, the analysis of effects on potential foraging habitat

also must be considered in the context of the availability of foraging habitat within the
region.

3.1.5.1 Effects on Potential Foraging Habitat Within 1 Mile of Nesting Trees
Effects
As demonstrated in the Addendum to the Biological Resources Technical Memorandum

(Appendix K of the Final NBHCP) and the NBHCP, Planned Development within 1 mile of

nesting trees would result in the loss of 4,148 acres of foraging habitat, including 311 acres of

high quality habitat, 3,498 acres of moderate-quality habitat and 339 acres of low-quality

habitat. Of the total potential foraging habitat, approximately 3,679 acres of potential habitat

would be affected within the City of Sacramento Permit Area; approximately 305 acres

would be affected within the MAP Permit Area; and 164 acres would be affected within

Sutter County's Permit Area. Although foraging habitat would be affected, not all of this

habitat is considered high quality, nor does it support equivalent levels of foraging

opportunities. Very limited high-quality habitat exists in the Basin, as reflected in the very

limited high-quality habitat within a mile of the nesting trees. As demonstrated in the

NBHCP and the Addendum, most of the higher quality foraging habitat within 1 mile of the
nest sites will be retained under the NBHCP.

Mitigation Lands and Avoidance Measures
The NBHCP requires that 8,750 acres of Mitigation Lands be acquired and maintained in a
habitat reserve system as mitigation to offset the effects of take associated with Planned
Development. In accordance with the NBHCP, all developers of the 17,500 acres of Planned
Development will contribute Mitigation Fees to acquire the 8,750 acres of Mitigation Lands
that offset the loss of habitat for Covered Species. Regardless of whether Planned

1 Characterization of habitat quality was based on Estep and Teresa (1992) and is described in the Addendum to the Biological
Resources Technical Memorandum (Appendix K of the Final NBHCP).
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Development affects Swainson's hawk foraging habitat, each sponsor of Planned
Development will be required to pay its Mitigation Fees, which will be applied to the
purchase of 8,750 acres of Mitigation Lands.

Of this 8,750 acres, 4,375 acres would be maintained in rice, 2,187.5 acres would be managed
marsh, and 2,187.5 acres would be in upland habitat. As explained in the Biological
Resources Technical Memorandum (Appendix H of the NBHCP) and the Addendum to the
Biological Resources Technical Memorandum (Appendix K of the Final NBHCP), 2,187.5
acres of upland habitat would be primarily managed to provide foraging habitat for
Swainson's hawk. Additionally, 20 to 30 percent of the managed marsh reserves would be in
upland edges and would provide another 546.9 acres of foraging habitat. Fallowing the rice
reserves under the NBHCP will provide another 437.5 acres, and the MAP HCP affords an
additional 200 acres of foraging associated with nest tree removal. In combination, these
mitigation areas provide 3,372 acres of Mitigation Lands to offset the loss of 4,148 total acres
of potential foraging habitat within 1 mile of nesting trees.

The NBHCP also requires extensive avoidance measures. Avoidance measures include
avoiding removal of known nest trees, preserving valley oaks, preserving riparian habitat,
implementing a tree planting program, and requiring avoidance measures associated with
Authorized Development. By preserving nesting trees and associated habitat in which such
trees are located, the NBHCP further contributes toward mitigating for the loss of foraging
habitat. One notable avoidance measure involves avoidance of a 1,015-acre area, of which
about 416 acres currently support non-rice crops within the Sutter County portion of the
Swainson's Hawk Zone. Sutter County has eliminated this area from its Permit Area and
will initiate a general plan amendment to redesignate lands within this area to agricultural
use. This measure benefits Swainson's hawks by providing long-term certainty that the land
use designation of 1,015 acres within 1 mile of known nest sites will remain compatible with
Swainson's hawk foraging.2 This avoidance measure contributes to a combined total of
4,387 acres of avoidance and compensation, which exceeds the projected loss of 4,148 acres
of potential habitat within 1 mile of nest trees.

3.1.5.2 Effects on Foraging Habitat Within the Natomas Basin
The Biological Resources Technical Memorandum (Appendix H of the NBHCP) and the

Addendum to the Biological Resources Technical Memorandum (Appendix K of the Final

NBHCP) indicate that under baseline conditions approximately 22,051 acres of the Basin

provide foraging habitat for Swainson's hawk. The majority of this habitat is considered to

be of moderate quality (15,666 acres) and low quality-(4,550 acres). High-quality habitat

comprises only 1,835 acres of the Basin. Planned Development within the Basin would result

in the loss of 9,188 acres of foraging habitat, including 733 acres of high-quality habitat,

7,299 acres of moderate-quality habitat and 1,156 acres of low-quality habitat. None of the

371 acres of alfalfa would be affected (Appendix K, p. 15). Of this 9,188 acres, approximately

6,925 acres of potential habitat would be affected within the City of Sacramento Permit

Area, approximately 403 acres would be affected within the MAP Permit Area, and 1,860

acres would be affected within Sutter County's Permit Area.

2 The 1,015 acres of avoidance within the Sutter County portion of the Swainson's Hawk Zone is comprised of lands with
varying forage values. However, the proximity of the land to the Sacramento River enhances the foraging values of this land
compared with more remote lands in the Basin. Additionally, avoidance of development in this area provides a substantial
buffer between Sacramento River nesting habitat and urban development.
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As indicated in the previous text, regardless of whether Planned Development affects
Swainson's hawk foraging habitat, each sponsor of Planned Development will be required
to pay its Mitigation Fees that will be applied to the purchase of 8,750 acres of Mitigation
Lands. Of these 8,750 acres, 2,187.5 acres will be maintained as upland reserves. The
additional 546.9 acres of managed marsh in upland edges, 437.5 acres of fallowed rice
reserves, and the MAP HCP's 200 acres of foraging associated with nest tree removal, in
conjunction with the 2,187.5 acres of upland reserves provide 3,372 acres of Mitigation
Lands. In addition, under the NBHCP, another 1,015 acres within the Sutter County portion
of the Swainson's Hawk Zone would be located outside Sutter County's Permit Area, and a
general plan amendment will be initiated to designate this land for open space and
agricultural use resulting in a combined total of 4,387 acres of avoidance and mitigation.

Effects Based on Habitat Quality of Mitigation Lands and Swainson's Hawk Zone
The NBHCP also requires enhancement and restoration activities on Mitigation Lands to
maintain higher quality habitat in the Basin. For example, the NBHCP requires that the City
of Sacramento plant a total of 60 nest trees on TNBC reserves (See Draft NBHCP, "Extent of
Take of Swainson's Hawk as a Result of Covered Activities, Nesting Habitat," page VII-11).
While the nesting trees serve as mitigation for the potential loss of four nest trees, providing
additional nesting habitat in proximity to foraging habitat will enhance the foraging habitat
quality. From an energetics perspective, nesting locations will be provided in proximity to
foraging opportunities to minimize the expenditure of energy associated with longer
foraging distances. Woodbridge (1991, cited in England et al., 1997) found reproductive
success of Swainson's hawk to decline as the distance to foraging habitat increased. By
creating nesting opportunities near foraging habitat provided on the Mitigation Lands or
near existing foraging habitat that is underused because of the absence of nearby nest sites,
reproductive success is expected to be improved.

Although the NBHCP is designed to replace lower-quality habitat with higher-quality

habitat, under a worst-case scenario, if TNBC acquires all existing high quality habitat, the

2,187.5 acres of Mitigation Lands would result in only a small increase of about 350 acres in

high quality habitat when compared to baseline conditions (Appendix K, p.16). However,

under the best possible future condition for Swainson's hawk, the proposed Mitigation

Lands would provide new foraging opportunities resulting in a doubling in the amount of

high quality habitat relative to baseline conditions (Appendix K, pages 16-17). That is, the

2,187.5 acres of upland habitat to be provided in the reserves would be high quality habitat

created from lands providing no foraging opportunities for Swainson's hawk or low or
moderate value as foraging habitat.

Effects Based on Temporal Availability of Habitat
The Mitigation Lands, restoration and enhancement measures, and adaptive management

program are fundamental features of the Operating Conservation Program in terms of

improving the temporal availability of foraging habitat. Under the NBHCP, the upland

reserves will be managed to provide consistently accessible and abundant prey for

Swainson's hawks throughout their residency. Such measures would increase the

availability of foraging habitat relative to baseline conditions during most (April, May, and

July) of the nesting period for Swainson's hawk (Addendum, pages 17-18). During this

important foraging period, TNBC reserves, in conjunction with remaining foraging habitat

under baseline conditions, would provide between 4,765 and 8,130 acres of foraging habitat
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within the Basin depending on the differences in implementation assumptions (Appendix
K, p. 18). This range reflects the fact that baseline conditions afford varying foraging
opportunities depending on the month of the year and the crop types. Additionally, rice
fields are drained for two months of the seven-month period during which Swainson's
hawk forage in the Natomas Basin and, when drained, these rice fields provide additional
foraging habitat. Within the managed marsh component of the TNBC system of reserves,
substantial upland areas and the seasonally dry component of the managed marsh provide
foraging habitat for Swainson's hawk.

In addition to the avoidance and mitigation measures, the NBHCP (see NBHCP, p. VII-15)
provides extensive minimization measures related to construction impacts associated with
Planned Development or TNBC activities designed to further reduce the effects of take. The
Operating Conservation Program also includes a comprehensive monitoring and adaptive
management program designed to respond to the needs of the Covered Species over the 50-
year term of the permits. One of the features of the adaptive management program enables
adjustments in reserve composition to address competing needs among upland and wetland
dependent species (see NBHCP, Sections VI and IV.C.1.e). Another feature of adaptive
management is that Mitigation Lands that have not been restored and are impacted by
substantial land use changes may be replaced with replacement reserve sites that would
provide improved foraging habitat opportunities (see NBHCP, Section IV.C.1.e.). These
aspects of the Operating Conservation Program contribute to the preservation and
enhancement of foraging habitat within the Basin.

3.1.5.3 Baseline Considerations
The NBHCP addresses up to 17,500 acres of Planned Development in the Natomas Basin.

With 17,500 acres of Planned Development, approximately 12,863 acres of baseline foraging

habitat would remain outside the Permit Areas and within the Basin. The majority of the

12,863 acres is comprised of moderate quality habitat and would be expected to continue to

provide moderate quality habitat (see Appendix K, page 17) during the term of the NBHCP

and ITPs. Additionally, the Mitigation Lands established under the NBHCP are anticipated

to result in total available foraging habitat ranging from a worst case scenario of 13,847 acres

to 16,035 acres depending on the extent to which the Mitigation Lands are established on

lands currently providing foraging habitat.

Much of this habitat is expected to be retained in the future because adopted land use plans
and policies designate these areas for open space and agriculture. With respect to the City of
Sacramento, the City's Sphere of Influence is contiguous with its Permit Arga. As such, all
remaining lands within the Sacramento County portion of the Basin are unincorporated and
located outside the City's Sphere of Influence. The City's adopted land use policies at this
time do not contemplate urban development of lands outside its Sphere of Influence.

Approximately 16,881 acres of the Basin are within Sutter County. Of this acreage, 7,467
acres are within the area of Authorized Development for Sutter County. The remainder
areas (excluding the 1,015 acres subject to the General Plan Amendment for the Swainson's
Hawk Zone) are anticipated to be retained in agricultural lands for the foreseeable future.
Of this 8,399-acre remainder area, 1,686 acres are considered Swainson's hawk foraging
habitat. Additionally, another 37 acres of levee slopes along the perimeter of the Sutter
County portion of the Plan Area also provide foraging habitat. Another 1,909 acres of
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foraging habitat is provided in the SAFCA-owned "Triangle Parcel" which is situated

within a flood plain and designated as open space reserves.

Approximately 4,064 acres of lands (not including the Swainson's Hawk Zone or airport
buffer lands) within the Sacramento County portion of the Basin are designated in the
Sacramento County General Plan and zoned by the County Zoning Ordinance for
agricultural uses and currently provide potential foraging opportunities. Additionally, the
1-mile wide Swainson's Hawk Zone extends through Sacramento County. If Sacramento
County agrees to maintain its portion of the Swainson's Hawk Zone in agriculture and open
space uses, an additional 5,808 acres of foraging habitat will be precluded from
development, some of which could be acquired as Mitigation Lands. Additionally, another
39.7 acres of levee slopes along the perimeter of the Sacramento County portion of the Plan
Area also provide foraging habitat. Development of the Sacramento County portion of the
Swainson's Hawk Zone with urban uses would require that Sacramento County either
participate in a revision or amendment to the NBHCP or develop a separate conservation
strategy to secure incidental take authorizations.

Within Sacramento County, Sacramento International Airport maintains approximately

4,050 acres of buffer lands surrounding the existing airport. These buffer lands provide

foraging habitat for Natomas Basin Swainson's hawk populations (approximately 889

acres). Development of the airport buffer lands with urban uses would require that

Sacramento County and the airport either participate in a revision or amendment to the

NBHCP or develop a separate conservation strategy to secure incidental take
authorizations.

The Sutter County and Sacramento County lands described above represent a total of 12,940
acres of baseline foraging habitat that are anticipated to remain undeveloped in the Basin.
The Mitigation Lands provided under the NBHCP would add to and improve on these
foraging lands remaining within the Natomas Basin.

3.1.5.4 Long-Term Availability of Foraging Habitat

It is extremely unlikely that the future and baseline foraging lands will be converted to

urban uses without requiring additional mitigation of the effects resulting from those urban

uses because of their location, site constraints, and land use designations. Under the

NBHCP, the Mitigation Lands will be retained as mitigation in perpetuity.

For urban development occurring within the City (i.e., through annexation of Sacramento
County lands) or Sutter County portions of the Basin outside the Permit Areas, the City and
Sutter County have agreed that any such land use approvals would trigger an evaluation of
effects due to the loss of foraging habitat within the Basin and would require that the City of
Sacramento or Sutter County, as may be appropriate, either participate in a revision/
amendment to the NBHCP or develop a separate conservation strategy to secure incidental
take authorizations for that additional development. The project applicants for this
additional development would be required to mitigate the impacts of their development on
foraging habitat.

Under the NBHCP, the 1,015 acres of lands within the Sutter County Portion of the
Swainson's Hawk Zone cannot be converted to urban development without triggering
further review and approval of a new or amended conservation strategy for such additional
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development. Similarly, under the NBHCP conversion of the 1,686 acres of remaining

foraging habitat in Sutter County (see Table 3-2) would not occur without triggering further

review and a new or amended conservation strategy. During the life of the permits, urban

development in the agriculturally zoned portions of Sutter County is unlikely for the

reasons further described in Section IV.C.1.e of the NBHCP. Additionally, due to their

location and constraints, lands within Sutter County such as the Triangle Parcel and the
slopes of levees are expected to continue to provide another 991 acres of available foraging

opportunities in the long-term. Urban development on the levee slopes in Sutter County
would be precluded pursuant to Reclamation Board regulations.

TABLE 3•2
Baseline Conditions Remaining Under NBHCP

Acreage within Basin and TNBC Permit Area

Sacramento
County

Swainson's
Habitat Hawk Zone

Sacramento Airport Sacramento Sutter Sutter
County Buffer County County County

Agriculture Lands Levees Agriculture Levees

Regional
Acreage
-Out of

Basin

Area B
- Yoko

Triangle County'
Parcel

High 175 607 0 0 202

Moderate 3,266 3,043 525 39.7 1,338 37 954

Low 2,368 415 364 0 146

Total 5,808 4,064 889 39.7 1,686 37 954 25,000

a The eastern edge of the Natomas Basin is about 8 miles distant from the Sacramento River where most of the Swainson's
hawk nest sites are located. To the west of the Sacramento River, about 45,000 acres of Yolo County are within 8 miles of the
river. Based on crop data for Yolo County for the period 1991 through 2001, about 25,000 acres of this area provides potential
foraging habitat for Swainson's hawk nesting along the Sacramento River.

In Sacramento County, more than 10,000 acres are anticipated to provide available foraging

opportunities as shown in Tables 3-2 and 3-3. For example, the 889 acres of airport buffer

lands are located in a restricted over-flight zone. Therefore, safety restrictions preclude

development in this area. Conversion of undeveloped lands to urban development within

the remaining Sacramento County portion of the Basin outside the Permit Areas would

require either expansion of the City's Sphere of Influence or adjustments to the County's

Urban Services Boundary, approval by the Local Agency Formation Commission, general

plan amendments, rezoning, and changes in policies regarding the provision of services.

These land use approvals would trigger an evaluation of effects due to the loss of foraging

habitat within the Basin and would require that Sacramento County or City of Sacramento,

as may be appropriate, either participate in a revision or amendment to the NBHCP or

develop a separate conservation strategy to secure incidental take authorizations.
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TABLE 3•3
Available Foraging Opportunities

Basin and TNBC Permit Area Foraging Locations Acreage

Remaining Lands within Suffer Countya 2,677

Remaining Lands within Sacramento County" 10,761

Avoidance and Compensation Provided Under NBHCP` 4,387

a Includes Triangle Parcel, levee slopes, and agricultural zoned lands.
° Includes agricultural zoned lands, airport buffer lands, and Sacramento County portion of Swainson's Hawk Zone.
` Mitigation Lands would be derived from lands in Sacramento and Sutter counties outside of the Permit Areas and
could consist of lands included in the acreages totals of lands remaining in Sacramento and Sutter counties.

For remaining lands within the Sacramento County portion of the Basin, Sacramento
County and the City have agreed to the guiding principle that, should further development
be considered in the Natomas Basin, it will be necessary to consider a new, separate, or
enhanced HCP to address development impacts to Federal and State protected species (Joint
Vision MOU Recitals, Appendix G of this Final EIR/EIS, p. 2). Also, both Sacramento
County and the City have acknowledged that open space provided in the Basin in the future
may be in conjunction with, or distinct from the NBHCP, and may exceed the scope of the
mitigation contained in the NBHCP. Both the County and the City have further expressed
that any new development beyond that covered by and analyzed in the NBHCP will be
required to comply with State and Federal laws and regulations, and provide adequate
habitat and buffer areas for affected species Qoint Vision, § A.2.).

Thus, in the event that further development should be considered in the Basin, all three land

use jurisdictions governing local land use in the Basin - the City, Sutter County and

Sacramento County-have committed either through the NBHCP or by separate

agreement, to a new, separate or enhanced conservation strategy for such additional
development.

Although the existing baseline foraging habitat is not considered mitigation under the
NBHCP, the NBHCP adaptive management program is designed to respond to changes in
baseline habitat that could occur if existing undeveloped lands in the Basin were converted
to urban uses. As part of the Overall NBHCP Program Review and the Independent
Program Reviews (see NBHCP Sections VI.I and VLJ), a general evaluation of Basin land
uses will be conducted to determine whether amendments to adopted General Plan land use
designations, master plan amendments, specific plan adoption or amendments, or rezonings
to allow urban land uses outside the Permit Areas have the potential to adversely affect the
NBHCP Operating Conservation Plan. In the event that available foraging opportunities, as
identified in Table 3-3, are converted to urban uses without adequate provisions to maintain
foraging habitat, thus potentially compromising the effectiveness of the NBHCP Operating
Conservation Program, TNBC would consider and implement the actions contained in
NBHCP Section IV.C1.e.
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3.1.5.5 Regional Considerations
Foraging habitat opportunities in the Natomas Basin must be considered within the Basin's

regional context as hawks do not limit their foraging to the Basin. As the Addendum

indicates, under the NBHCP, the Mitigation Lands would not be the only foraging habitat

available to Swainson's hawks nesting in the Natomas Basin. Foraging habitat available in

Yolo County on the west side of the Sacramento River supports more than 200,000 acres of

non-rice agricultural crops with about 40,000 acres of alfalfa (Appendix K, p. 15). About

25,000 acres of non-rice crops are within the same distance of nest sites on the Sacramento

River as foraging opportunities provided in the Natomas Basin. The enhanced foraging

opportunities provided by the NBHCP Mitigation Lands extend the available foraging

opportunities in the region and enable the Natomas Basin to function more effectively in

providing foraging habitat for hawks relying on the Yolo Basin and surrounding areas.

3.1.5.6 Findings Regarding Operating Conservation Program
The NBHCP Operating Conservation Program is effective in mitigating for the loss of
Swainson's hawk foraging habitat within each Permit Area and within the Natomas Basin
as a whole.

Overall Effects due to Authorized Development in the City's Permit Area
Authorized Development within the City of Sacramento's Permit Area potentially would

result in the loss of 3,679 acres of foraging habitat within 1 mile of nesting trees. Within the

Basin as a whole, Authorized Development in the City's Permit Area would result in the

loss of 6,925 acres of foraging habitat. Approximately 1,006.3 acres of upland reserves would

be available to offset this loss. When combined with the 201 acres due to 10 percent fallowed

rice, and 252 acres for upland edges of managed marsh, a total of 1,459 acres would be

provided on the reserves purchased with Mitigation Fees collected from City of Sacramento

developers. Moreover, the City provides extensive nesting habitat mitigation as further

described in the NBHCP. The provision of additional nesting habitat in proximity to

foraging areas will further enhance the effectiveness of the foraging opportunities available

in the Basin. Additionally, the reserve composition on TNBC Mitigation Lands may be

adjusted in the event that only the City proceeds under the NBHCP, such that additional

upland reserves would be established in lieu of rice fields.

Overall Effects due to Authorized Development in Sutter County's Permit Area
Within 1 mile of nesting trees, Authorized Development in the Sutter County Permit Area
would result in the loss of 164 acres of foraging habitat. For the Basin as a whole, Sutter
County Authorized Development would result in the loss of 1,860 acres of foraging habitat
(within 1 mile and outside I mile of nesting trees). Sutter County would provide 933.4 acres
of upland reserves, which more than compensates for the loss of 164 acres of foraging
habitat within 1 mile of nesting trees. When combined with the 187 acres due to 10 percent
fallowed rice, and 233 acres for upland edges of managed marsh, a total of 1,353 acres
would be provided on the reserves purchased with Mitigation Fees collected from Sutter
County developers. In addition, Sutter County will process a general plan amendment for
agricultural uses on 1,015 acres of the Sutter County portion of the Swainson's Hawk Zone.

Overall Effects due to MAP
Within 1 mile of nesting trees, MAP development would result in the loss of 305 acres of
foraging habitat. A total of 450 acres of reserve sites (250 acres) and mitigation for loss of
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nesting trees (200 acres) would be provided, which results in a greater than 1:1 mitigation.
For the Basin as a whole, MAP development would result in the loss of 403 acres of foraging
habitat (within 1 mile and outside 1 mile of nesting trees). The 450 acres of reserves and
other Mitigation Lands would offset this loss of potential habitat.

Overall Effects of the NBHCP
The NBHCP Operating Conservation Program results in a total of up to 4,387 acres of
avoidance, mitigation, and enhancement/ restoration lands to offset the loss of 4,149 acres of
potential habitat within I mile of nesting trees and a total loss of 9,188 acres within the
Basin. When considered in the context of baseline conditions, while implementation of the
NBHCP would result in a net loss of between 6,016 acres to 8,204 acres of potential foraging
habitat in the Basin overall, the amount of high value habitat would nearly double from
1,835 acres to 3,290 acres (Addendum, page 15). Further, 13,438 acres of existing foraging
habitat would remain within specified portions of the Basin (Table 3-3) and would not be
converted to urban development without triggering a new or amended conservation
strategy for the additional development. The NBHCP Operating Conservation Program
would add to and improve on these foraging lands. Additionally, about 25,000 acres of
foraging habitat would be available in nearby Yolo County.

NBHCP reflects a multi-species approach to conservation planning. While the loss of habitat

of one species may be greater within one Permit Area when compared to the loss of that

same area within another Permit Area, the multi-species and multi-jurisdictional approach

embodied in the NBHCP provides opportunities for offsetting such effects in a variety of

ways. For example, development within the City's Permit Area would result in a greater

loss of Swainson's hawk foraging habitat than within Sutter County's Permit Area. The

Sutter County portion of the Basin, however, offers additional opportunities to provide

foraging habitat than does the City. By contrast, Sutter County development would result in
a greater loss of giant garter snake habitat than would development within the City.

However, the City's portion of the Basin provides greater opportunities to provide giant

garter snake habitat. Thus, while each Permittee will implement avoidance, minimization,

and mitigation measures to offset the effects of take of each Covered Species within each

Permittee's Permit Area, the Plan is designed to recognize the combined mitigation

opportunities provided with each Permittee's participation. Moreover, the provision of

higher quality foraging habitat under the NBHCP contributes to the availability of foraging

opportunities within the Basin and from a regional context.

3.2 Individual Responses to Comments
Attachments 1 and 2 include copies of the individual comment letters and their responses,
respectively. As discussed in Section 1.1 of this Final EIR/EIS, the comment letters are
organized in the following way:

• Government-G (federal agencies, state agencies, local agencies)
• Organizations-O
• Individuals-I

In addition, Table 3-4 is a list of the comment letters and the agencies, organizations, or
individuals that submitted them.
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TABLE 3-4
Comment Letters Received on the NBHCP Draft EIR/EIS

Comment Number Commentor

G1 U.S. Army Corps of Engineers

G2 Environmental Protection Agency

G3 California Department of Fish and Game

G4 Caltrans-Aeronautics Division

G5 Caltrans, District 3

G6 California Department of Water Resources

G7 Placer County Transportation Planning Agency

G8 County of Sacramento

01 Environmental Council of Sacramento/Friends of Swainson's Hawk/National Wildlife
Federation/Planning and Conservation League/Sierra Club

02 Friends of Swainson's Hawk

03 Institute for Ecological Health

04 Swainson's Hawk Technical Advisory Committee

11 Chns Craddock

12 The Diepenbrock Law Firm

13 Downey, Brand, Seymour & Rohwer

14 Kim Gagnon

15 Eric Hansen

16 Daniel Hrdy, MD

17 Burton H. Lauppe

18 Frank McCormack

19 McKenzie Farms

110 Jud Monroe and Dean Carrier

Ill Perry Farms

112 Remy, Thomas and Moose

113 Law Offices of Gregory Thatch

G: Government
0 Organization
I: Individual
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Regulatory Branch (199800167)

Mr. Wayne While
rietd Supervisor
U.S. Fish & Wildlife Service
2800 Cottage Way, W-2605
Sacramento, California 95825-3901

Dear Mr. White,

I am responding to the Draft Environmental impact Report for the Draft Natomas Basin
Habitat Conservation Plan (Ni31-1CP), that was prepared by a number of agencies, which
include the City of Sacramento, Sutter County, Natomas Basin Conservancy, and in
association with the Reclamation District No. 1000 and the Natotnas Ccntral Mutual Water
Company. The report was prepared for the United States Fish and Wildlife Service and the
California Department of Fish and Game.

The Corps of Fngineers' jurisdiction within the study area is under the authority of
Section iU of the Rivers and Harbors Act of 1899 and Section 404 of the Clean Water Act
for the discharge of dredged. or fill material into waters of the United States. Waters of the
United States include, but are not limited to, riven, perennial or interinittent streams, lakes,
ponds, wetlands, vernal pools, marshes, wet meadows, and seeps,

Any project, project feature, or channel dredging that result in the discharge of dredged
or fill material into fliers of the United Stams including those that are covered by the
proposed IYBHCP will require Department of Army authorization prior to starting work.
Every effort should be made to avoid project fe$turts which require the discharge of dredged
of fill material into waters of the United States. In the event it can be clearly demonstrated
them are no practicable alternatives to filling waters of the United States, mitigation plans
should be developed to compensate for the unavoidable losses resulting from project
implementation.

Please refer to identification number 199$00167 in any futon: correspondence
concerning this project. If you have any questions; please write to Laura Whitney at the
letterhead address, or email i.aura.A.Whitney@usaee.army.mil, or telephone 916-557-7455.

Sittcately,

Torn'Cavanaugh
Chief, Sacramento Valley Office
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Vicki Campbell; Chief, Conservation Planning District, U.S. Fish & Wildlife Service,
2800 Cottage Way. W-2605, Sacramento, California 95825-3901

City of Sacramento, City Hall, 915 1 Street, Room 100, Sacramento, California 95814
Sutter County, P.O_ Box 1555, Yuba City, California, 95992
The Natomas Basin Conservancy. 1750 Crcckside Oaks Drive, Suite 290, Sacramento.

California 95833
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San Pnocixa,CA 94105

Ms. Vicki Campbell
Division Chief
Conservation Planning.
US Fish and Wildlife Service
Sacramento Fish and Wildlife Office
2500 Cottage Way, W-2605
Sacramento. CA 95825

September 30, 2002
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OGra
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f7ear Ma. Campbell:

The Environmental Protection Agency (EPA) has reviewed the Draft Envimmential
impact Report/Snvironrnentat Impact Stateroom (DES) for the project entitled Natonias Basin
Habitat Conservation Plan and Incidental Take Permit, Sacramento and Sutter Counties,
California (CEO ff 020343, F1tP# SFW-K64021-CA): Our review is purpAnt to the National
Enviro»mentat Policy Act MA), Council on Environments] Quality (CEQ) regulations (40

CPR Parts 1500-1508), and Section 309 of the Clean Air Act.

The US Fish and Wildlifc Service (Secvicc), is considering approval of a revised Notomas
Basin Habitat Conservation Plan (Natomes Basin HCP) and re-issuance of Bndangered Species
Act incidental Take Permits (Tl'Ps) to the City of Sacramento (City), Sutter County, and the
Natomas Basin Conservancy (Conservancy): Reclamation District No. 1000 (RD 1000) and the
Natomas Central Mutual Water Company (Natonias Mutual) may be future pesrnittees. Incidental
take of listed species could occur as a result of urban development in the Natomas Basin. The
Natomas Basin is the primary urban growth center for the City of Sacramento and Sutter County.

The Netomas:Bayin HCP was developed to provide and implement a multispocies
conservation program to minimize and mitigate impacts of planned urban development by the
City of Sacramento and Sutter County and of land management activities of the tonservancy,
RD 1000, and Natotnas Mutual. The focus of the Natomas Basin HCP basin-wide Conservation
program is the preservation, enhancenunt, and restoration of ecological communities which
support species associated with the wetland and upland habitats of the Natomas Basin. Through
the payment of development fees, one-half acre of mitigation land would be established for every
acre of land developed within the Natomas Basin HCP anea. The mitigation land would be
acquired and managed by the Conservancy, a non-profit conservation organization established to
implement the Natomas Basin HCP. The Natomas Basin F,[CP coven the entire 53,537 acres of
undeveloped and agricultural land in northwestern Sacramento County and southern Sutter
County (Natomas Basin and Area B, north of the NatonHt9 Basin).

C
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issuance of the Zl Ps would allow urban devciopment of 17,500 acres in the City of
Sacramento. Sutter County, and Metro AitParlrover the 50-year permit period. Using
development fees, the Conservancy would acquire 8,750 &=& ,of mitigation lands to compensate
for incidents) take of threatened and endangered species and for habitat lost due to urban
devolopment. Of the atx;tdstd lands, 75 percent would be managed as wetlands or In rice
production and 25 percent as upland habitaG I+1l•e6gation land located in the Swainson's Hawk
Zone (land within one Sc of the Sacramento River) would be managed specifically for
Swninson's Hawk nesting and foraging habitat. In addition, urban developers, RD 1(3W, Na4omas
Mutual, and the Conservancy would implement proven speaies-specific measures to avoid and
minimize incidental take during construction, rice farnting; canal operation and maintenance, and
habitat reserve management on their lands.l'he DES ovaluates.six alurnotiver. Revised
AFaDomas Basin HCP (Proposed Action), Increased Mitigation ratio of 1;1 (Alternative 1),
Habitat-Based Mitigation (habitat value focused reserves, Alternative 2), Reserve Zones
(geographically focused habitat teserves, Alternative 3}, Reduced Potential for Incidental Take
(urban development restricted to 12,OOD acres, Alternative 4), and No Action - No Take
(Alternative 5).

Prior to adoption of the Natontas Basin HCP and issuance of an Incidental Take Pelmit to
the City of Sacramento in December 1997. the Service prepared an Environmental Assessment.
A Federal court ruling on August 15, 2000, held that the Service's decision to issw the Pemut
and its decision not to prepare in EIS for the project were arbitrary and capricious. This DW
was prepared to address the court's concerns and support the issuance of Permits to both the City
and Sutter Couttty. On May 15, 2061, an intctittt settlement agreement was approved which
allowed a limited amount of development to go forward during the preparation of this DES. The
settlement agreement provides for acquisition by the Conservancy of some of the best quality
habitats in the basin and a temporary increase in mitigation fees from developers to pay for thom.

In addition, a separate Incidental Take Permit has been issued by the Service for the
Ivictto Air Park Property Owners Association for urbanization of 1,983 acres of land within the
Natontas Basin portion of unincorporated Saaantento County. The Metro Air Park development
is included in the 17,500 acres of planned development covered py the Natomas Basin HCP and
Tl?s evaluated in this DM. The Metro Air Park Property Owners Association propose
participation in the Natomas Basin HCP. Their Metro Air Park HCP incorporates the Natomas
Basin HC1' by reference and would automatically include amendments or modifications made to
die Natomas Basin HCP conservation p[ogram.

EPA supports the multi-species/multi-habitat approach, use of adaptive management, and
an inclusive habitat conservation plan development process, We cornmend the acquisition and
preservation of large blocks of new habitat reserves with a mosaic of wetland, rice production,
and upland habitats. We are also pleased to we the proposed reserve urban and mad buffer zones,
connectivity and water supply reqnitemcnts, fiCP Technical Advisory Committee, species-
specific conservation measures, and the focus on providing wetland habitat while also preserving
and accommodating valuable commercial rice production.

2
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In addition to preserving and restoring already existing undeveloped habitat, we advocate
providing specific conservation measures or noumoltetary, ""incidental MW mitigation Ineasoms
on the land to be developed. For inatantx, we believe a commitment to planned growth which is
town-centeted, transit and pedestrian oriented, and has a greater mix of housm& commercial and
retail uses could significantly enhance the benefits of it regional conservation planning effort. We
also urge it focus on infili opportunities and development near existing infrastructure which
would reduce the netxd to utilize undeveloped and prime agt3cuitttrai lands for new development.
This type of planned growth could provide for development while minimizing traffic congestion,

account for he substantial flood risk within this Basin. We note that the Metro Air Park DEIS

frequent rovicws or a shorter permit duration would reduce potential irreversible adverse impacts

adveise air and water quality effects, and degradation to the environment and sensitive,
threatened, and endangered species habitat. Futthertnom, urban developmom, within a"detp
floodplain" such as the Natomas.Basin, should be considered very carefully and designed to

anticipates a 500 percent increase in the 100-yearpeak storm flows in the Natomas Basin from
urban buildout (pg.4,8, Metro AirParkDglS).

Given the explosive growth in the area and the number of sensitive species, we urge
adoption of more frequent HC3'review periods or it 10- to 24-year permit duration. More

to habitats and species, if growth projections. development rates. and species conservation
assumptions prove to be significantly incorrect. We strongly support the proposed complianes
monitoring, basin-wide biological monitoring, site-specific biological monitoring, and annual
reporting requirements. It is critical that these monitoring activities am implemented now and

G2-4

G2-5

` adequately funded.

Based on our review, we have concerns regarding the scientific support for the mitigation .
ratio, the feasibility of implementing the HCP due to the cost and availability of potential reserve
lands, the cumulative effect, analysis, and the environmental consequences analysis. These
concerns are described more fully in the attached Detailed Comments. Based upon these
concerns. we have sated the DIMS and proposed Natomas Basin HCP/1Tp as EC-2,
Eavirontnental. Concerns - Insufficient Information (see attached "Sutnmary of the EPA Rating
System"). We appreciate the opportunity to review this DEtS. Please wad jg!g copies of the FM
to this office at the same time it is officially filed with our Washington D.C. Office. If you have
any questions, please call me at (415) 972-3854 or liuraAtjii, of my staff, at (415) M-3952.

Lisa B. Hof, Manager
Fed" Activities Office

Enclosures: Detailed Comments,(5 pages)
Summary of the EPA Rating System
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John Roberts, Piatomas Basin Conservancy
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Grace Hovey, City of Sacramento
Paul Jonker, Sutter county
Sacramento County Planning Department
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The MkIpMork Redo

1. The Natomas Basin Habitat Conservation Plan (Natosttas Pasin HCP) provides for habitat
compensation of one-half am of mitigation land for every acres of land dcveloped.vrithln the
Natomas Basin HCP area. We acknowledge that the actively managed, restored habitat reserves
would provide seater habitat value than existing rice fields and habitat which will be converted
to urban uses. However, the Draft EIS (NEfS) does not provide a scientific basis for the proposed
mitigation ratio. For instance., there is no clear demonstration that the value of habitat lost would
be fully replaced by the proposed habitat reserves. It is also our experience that habit:tt
conservation plans usually provide for a mitigation ratio of 1 acre of mitigation land for every
acre of land lost or equivalent compensation in the fonts of additional conservation measures or
mitigation fees (e.g_, Roosevelt Reservoir HtP, Clark County Multispecies HCP). We note that
Alternative 2 is the environmentally preferable and superior alternative because this alternative
provides the greatest mitigation (i.e., 17,763 acres of habitat reserves) (pg. 2-58).

Recommendations:
The Final EIS (kEiS) should address whether the proposed habitat reserves will
fully compensate for the value of habitat lost. We strongly recommend that the
scientific basis for the proposed ntttip,ation ratio be provided in the MS (e.g., a
demonstration that habitat values of habitats to be destroyed and conserved am
equivalent).

We urge consideration of a greater miligation ratio than one-half acre to one acre
of developed land. Such a mitigation ratio would be more comparable to those
provided by other HCPs and would enhance the equitable application of ESA
requirements for all doveJopers.

Feasibility of Intplententins the HCP

1. EPA is concerned that the potential cost and unavailability of habitat reserve lands could
significantly hinder sucocssful implementation of the Natomas Basin HCP. For insiance, land
speculation, which has greatly increased the coat of mitigation land, has already occurred (i.e.,
Settlement Agreement lards, Natomas Basin HCP, pg. VI-5). In fact, the AEIS states that
identifying specific reserve areas is considered infeasible because of the concern that speculation
would artificially inflate land costs (pg. 2-57). Other acquisition reqni,+mPnts such as availability
of willing sellers and sufficient water Tights to support wetland habitat goals could also hinder
obtaining habitat reserve Iands.
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Reconmlendatrow
We recommend that the F£'G5 provide a general comparative analysis for each
alternative which evaluates the availability of reserve lands (e.g., willing sellers,
potential cost, lands that meet the arqttlsltion criteria), availability of adequatc
water rights for those lands, and w ethec current and projected mitigation few will
be sufficient to purchase and man* required habitat reserve lands in perpetuity.

Cumulative Impacts Anlb*

1. EPA is concerned with the long-to `17aa, cumulative implications of ntitigating the impacts
of incidental take solely through increasedmitigation funding and acquisition of habitat reserves.
We advocate alternatives which focus on avoidance and minimization of potential incidental take
in addition to more habitat preservation.

Recommend4tion.
The FEIS should clearly and persuasively demonstrate that the proposed Natomas
Basin HCP will result in improved on-the-ground conditions which would not
otherwise be achieved through existing conservation and resource management
plans. -

2. Although the DE[5 clearly states that the National Environmental Policy Act (NEPA)
defines cumulative impacts as "tho impact on the environment which results from the
incremental impact of the action when added to other (emphasis added) past, present, and
reasonably foreseeable future actions" (pg. 4-3), the cumulative impacts analysis appears to
consider only other closely related regional conservation activities (e.g., pgs. 4127, 4-158).
While we recognize that the cumulative impact analysis is focused on etfects of implementing
the Natomas Basin HCP, issuance of the incidental take permits and approval of the Natomas
Basin.HCP would enabletu6an.developAient to pracecd. This urban development will have
significant cumulative impacts on the environment of the Natomas Basin. The goal of evaluating
emulative effects is to provide decisionmakeas and the public with an overall picture of
reasonably foreseeable impacts to resources of concern.

Recommendation:
The FMS should documeat cumulative impacts from past, present and reasonably
foreseeable actions that affect the same resources being addressed by the proposed
Natonlas Basin HCR For example, the FE[S should integrate into the cumulative
impacts analysis for each resource the potential impacts of urban development
plans instead of providing only a summary of findings from previous
environmental analyses, (i.e., Appendix C). Other projects which should be
considered in the cumulative impacts analysis are local flood control projects
(e.g., levee improvements, American River Watershed Long 1'etm Study),
agricultural practices, irrigation practices, as well as other conservation actions.
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in addition, we recommend the environmental evaluation describe, as a whole, the
combined environmental consequences of the Natomas Basin HCP, its habitat
resetves, proposed urban developlnallt, and indirect and secondary effects of the
urban development permitted by the incidental take permits (7PPs).

Fanhro/ttttaltal Ca

t, Alternative 4, Reduced potential for incidental Take, would reduce the urban
development area covered under the incidental take permits MPs) from 17,500 acres to 12,000
acrts.'IRie DEIS does not appear to evaluate the implications of this reduced acreage of urban
development.

Recommendation:
It is our belief that a reduction in the urban development area covered by the ITPs
could have environmental and socioeconomia consequences which should be
thoroughly explored in this environmental analysis. We recommend the FEIS
evaluate the consequences and implications of this reduced level of urban
developmenL

2. The DEIS statesthat the specific effect of a potential increase in aircraft bird strikes at the
Sacramento International Airport was not evaluated in prior environmental documents for
proposed urban development (Public Health and Safety Section, pg. 4-199). While the potential
for increased bird strikes is evaluated for the 1!latomas Basin HCP and closely related regional
conservation actions, there is no evaluation of the potential effects of urban development,
permitted by the T1Ps, on the bird strike risk at the Sacramento International Airport.

Recommendation:
Additional urban developtnent, permitted by the l'1'Ps, could attract more birds
(e.g., new roosting sites and food sources) and result in airport cnmachment
issues such as aircraft noise and diesel fttmes. We recommend the FMS consider
evaluating potential effects of urban development on the risk of increased bird
strikes and encroachment issues at the Sacramento International Airport.

Coined $UeelCa

1. A total of 101 special-stam species were identified by the Service with the potential to
occur in the Natomaa Basin (pg. 3-22). Of these 101 species, 1 2 species were chosen for
coverage by the Natotnaa Basin HCP. Many of the species not chosen for coverage am not
known to inhabit or use Natomas Basin. However, some of covered species (e.g., Delta tule
pea, Colnsa grass) am also not known to inhabit or use Natom is Basin. Thus; it is not clear why
some species were chosen for coverage while others were not.
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Recommendation:
We recommend the FEIS include a more dGaiied explanation for why certain
species were selected or not selected for coverage by the Natotnas Basin HCP. For
instance, we recognize that some of the covered species may have been setected
because of the potential for theirr;inttoduction to habitat on the actively managed
habitat reserves. If this was the reason fot their inclusion as covered species in the
Natontas Basin HCp, it should be so stated in the FMS.

2. It is our understanding that California has a state list of "fully protected" species which
forbids any harm to these species. Are any of the special-status species which may occur in the
Natomas Basin "£uAy protected" species?

Recommendation:
We recommend that the FBIS include a short descriptioin of California's "fully
protected" species requirements.'Che FM should describe whether these
requirements would be apply to any of the species potentially affected by
proposed urban development, reserve management, or other proposed activities in
the Natomas Basin.

General Comments

1. The DEIS states that a shorter permit period (e.g., 25 years) was not carried forward for
detailed analysis because it would not allow adequate time for the habitat reserve system to be
fully developed and assessed for effectiveness (pg. 2•54). However, the scientific basis or
underlying rationale for this conclusion is not provided.

Recommendation:
The PSIS should provide the scientific basis, data, or dotaiied rationale for the
conclusion that the habitat reserve system would not be developed enough to
assess its effectiveness unsEer shorter pen=ft terms. We believe effectiveness
monitoring should begin with initial establishment of babitat reserves and be a
continuous monitoring effort. We note that the Natomas BaMn Conservancy is
already actively managing acquired habitat resave lands within the Natontas
Basin, Thus, an assessment of, at least, the preliminary effectiveness of mitigation
could be Implemented now.

2. We recommend subsequent environmental analysis for ptnject-level actions (e.g., specific
urban development projects or reserve restoration projects). We believe such follow-up
environmental planning is critical given the geographic. and temporal scope of the Natomas Basin
HCP, the numb" of proposed covered species, and the possible reliance on adaptive
management strategies.
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3. if available, the PEIS should include a summary of existing scientific evidence
documenting the effectiveness of babitat conservation planning and restoration in asstaing
species viability. We commend the strong commitment to monitoring, aurveys, and adaptive
management; especially given the possible limited amount of specific scientific information
regarding ecological mechanisms and specific species needs. The FM should describe possible
fallback options if spacial-status species and critical habitat continue to experience a decline.

4. We recommend the FStS provide an acronym list. Also, the major water delivery canals
(e.g., Crow Canal, North main Canal) and waterbodiea (e.g., Fishemaan's Lake) on the maps in
theT31S (e.g.. Figure 1-2a and 1-7b) should belabcled
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SUMMARY OF EPA RATING )DEFINITIONS

;Do10

This rating system was developed ass means to summarize EPA's level ofconcerti with a proposed action.
The ratings am it combination of alphabetical categoties for evaluation of the environmental inlpacts of die
proposal and numerical categories for evaluation ofthe adequacy of the EIS.

^j^IFtCl^1^fF^TAI t AG'f OF THE A IOPI

- "lA" (Luck of Objections)
The EPA review has not idantifiedattypotattiaterm roatuenta! impaas requiring substantive changes to the
proposal. The reviewrnay have disclosed'opportanitias forappiieatioa of mitigation.measntesfitat ooutd be
accomplished with no more than minor OmM to the proposal.

'"BC" (ErrvlronraeMm! CbirGems)
The EPA review has identified environmental impacts that should be avoided in order to fully protect the
awwimcmeat Corrective tneasit+et may require aHenges to the TaefcriYd alternative or application of
tuitigationtnsasuras that can reducethe environmental imPact. EPAwonld like to worlewith the lead agency
toreduce these impatxs.

'BO- (8ievb+aetitextal Objeaatoarsl
The EPA review has identified significant environmental impacts that must be avoided in order to provide
adequate protection for the erivironmrnt. Corrective measures may require substantial changes to the
preferred alternative or consideration of some other project alternative (inoludingtha no action alternative
or a now alternative). EPA intends to work with the lead agency to reduce time impacts.

"$U•' (82rv8ox,rueirtorry r,sraSpfrfaarory)
The EPA review has identified adverse environmetttal impnctsthatare ofsu8ioient magpitude ttittthoyate
tn>radsfacrocyfiotnthoatratdpoiatofpabticheaithorwctfaneorenvitwanentalquality EPAintendstoworlc
with the lead agency to reduce these impacts. If the potentially unsatiablctory impacts are not corrected at
the final EM stage, this proposal will be recommended for raferral to t6o CEQ.

ADFAUA01r OFT= US Ma STATFAM C

CateBo+y I" C.fdc4uateJ
EPA believes the draft WS adequatelysas forth the enviroametWl impact(s) of the preferred alternative and
thoae,ofdro silteinativcs reasonably available to the project or action, No further analysis or data collection is
necersary, but the reviewer may suggest the additioa of elarify"teg langaage or informatatxi.

"Cu[egory 10 (lRsrrff?eienf InforrabYlpwj
The draft 98 does notcontain sufficient information forEPA to fullyassess environmental impacts that should
be avoided an order to fidty protect the mvironment, or the EPA review er has idmtifiod now rraaonabjy
available alternatives that am within Otoapectnlm of+[ternatiives analysed in the, draft 818, which could reduce
the eavi'ronmdttal Impacts of the ae$oa. The idmc'ifted additional information, data, analyses, or disunion
should be included in the final EIS.

"Category 3" (lnedcquetej
EPA does not believe that thedtaftPlS adequatalyasscssespotent4atlysigpificantemi^ttonrtwntnl impactsof the
aclion,orlb.ePBAteviewerhasidentified new,reasonablyavailableahuaativeetltataoe outsideafthespeetturtt
ofaltecnatives analysed in the draft EIS, which should be analysed inordar to reduce the potentlallysignifiaant
environmental impacts. EPA believes that 60 identified additional information, data, aaalysix, ordiacussions
areofsuch a magnitude that thaysbould have futl public review at a draft sEsge. EPA does not believe that the
draft EISis adequate for the purposes of the NEPA and/or Section 309 neviaw, and thus should. bq factually
revised and made available for public comment in a supplemental or revised draft i31S. On the basis of the
potential significant impacts involved, this proposal could be a candidate for referral to the CBQ.

*Fran EPA Manual t640,'Roficyaed Procedures for the Review of Federal Actions Impacting the PnviuomMnt.^
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December 5, 2002

Steve Thompson, Field Supervisor
U.S. Fish and Wildlife service
2800 Cottage Way W2605
Sacramento, CA 9.5625-1 t346

RECEIVED
DEC - 5 ?ttQ2

FISH 6A1Nt^lAl FE QKFtCE

Re: Draft Natomas Basin Habitat Conservation Plan (July 2002)

G3-I

G3-2

Dear Mr. Thompson,

The California Department of Fish and Game (Department) appreciates the
opportunity to review and provide comments on the July 2002 Draft Natomas Basin
Habitat Conservation Plan (NBHCP or Plan), the Draft Implementing Agreement (IA),
and the August 2002 Draft Environmental Impact Report/ Environment Impact
Statement (Draft EIRfEIS). The NBHCP is a multi-species habitat conservation plan
designed to support applications for 'Incidental take permits' (ITPs) from the
Department and U.S. Fish & Wildlife Service (Service) under the State and federal
Endangered Species Acts. The City of Sacramento (City) and the County of Sutter
(Sutter) submitted the NBHCP to the Service earlier this year in support of indlrridual
applications for ITPs under the federal Endangered Species Act (ESA) (16 U.S.C. §
1531 at seq,). The Department anticipates similar applications from the City and Sutter
under the California Endangered Species Act (CESA) (Fish &. G. Code, § 2050 at seq.)
during 2003. Any such applications will be processed by the Department in accordance
with the Fish and Game Code and regulations governing the issuance of ITPs under
CESA. (See generally Cal. Code Regs., tit. 14, § 783.0 et seq.)

In general, the Draft EIRlEIS sets forth the City and Sutter's, and the Service's
analysis of the potential environmental impacts that could result with issuance of ITPs
to the City and Sutter based on the NBHCP. The City, Sutter, and Service prepared the
Draft EtRfEIS to fulfill their respective.'lead agency" obligations under the {California
Environmental Quality Act (CEQA) (Pub. Resources Code, § 21000 at seq.) and the
National Environmental Policy Act (NEPA) (42 U.S.C, § 4321 at seq.). The Draft
E1RlEIS, in this respect, also analyzes a reasonable range of alternatives to the
proposed Plan, as well as potential environmental impacts associated with
establishment and maintenance of the habitat reserves contemplated by the NBHCP,
and the possible future issuance of !7f's to other entities in the Natomas Basin.
Against this backdrop, the Department submits the comments set forth below as a
tustee and responsible agency under CEQA. (See generally Pub. Resources Code, §

1
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21469; CEQA Guidelines. §§ 15381,15386.)' In that capacity, the Department iimits
its comments to those activities that fall within its area of expertise as the State's
trustee.agency for fish and wildlife, and to those activities associated with the NBHCP
that it may be required to approve or carry out as a responsible agency. (Pub.
Resources Code, £ 21153, subd. (c); CEt]A Guidelines, §§15085, subd. (c), 15098,
subd. (d), see also Fish & Game Code, §1802.)

The Department also submits these comments as part of its ongoing efforts to
consult with the City and Sutter regarding their prospective applications for ITPs under
CESA. At the request of the City and Sutter, the Department provided previous
comments regarding earlier administrative drafts of the revised NBHCP;. (See Col.
Code Regs., tit. 14, § 783.2, subd. (b),) In general, the Department appreciates the
opportunity to consult with project proponents and we commend the City and Sutter's
effort to seek the Department's input during the local agency planning process. Even
so, the Department emphasizes its continuing obligation to exercise Its independent
judgment during the City and Sutter's ongoing review of the NBHCP, as well as during
its review of any permit application that the Department may face in the future. As a
consequence, the Department's comments set forth below, as well as our previous
comments, should not be interpreted as an approval, tacit or otherwise, of mitigation
measures that may ultimately be adopted by the City or Sutter, or as an approval, tacit
or otherwise, of any conditions that may be imposed by the Department during a future
permitting action under CESA. In short, the Department has yet_ to review the adequacy
of the revised NBHCP under CESA and will only do so during its formaf review of ITP
applications submitted at some point in the future.

Against this backdrop, the Departrnent would iike to emphasize a number of
important points for the sake of introduction. First, the Departmem recognizes that the
present version of the. NBHCP updates and revises the 1997 Nt3HCP. As is well
known, the Department and Service relied on the earlier version of the Plan to authorize
incidental take by the City within a portion of the Natomqs Basin. The Depar.tment, in
particular, issued a management authorization to the City in December 1997, under
former Fish and Game Code section 2081. (See Fish & G. Code, .§ 2081.1.) A State
trial court upheld the Department's authorization in Febrtuary, 2000, and the trial court
ruling became final in May 2001, after the Third Appellate District dismissed an appeal
filed by Friends of the Swainson's Hawk and other petitioners. (See Friends of the
Swainson's Hawk et at v. California L7epart of Fish and Game (Super. Ct. Sacramento
County, 2000, No. 98CS01131); Friends of the Swainson's }fawket at v. California
Dept of Fish and Game (May 30, 2001, C034952).) The Departments existing
management autborizaWn to the City remains tegaity valid as a consequence.

In contrast to the Department's management authorization based on the 1997
NBHCP, a federal trial court set aside the ITF Issued to the City by the Service.
(Net#onaJ Wildlife Federation it. Babbitt (E.D.Cat. 20t30)128 F.Supp.2d 1274.) The

' The "CEQA Guidelines* are found in Title 14 of the California Code of Reguiations,
commencing with section 15000.
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revised NBHCP is intended, as a result, to address various shortcomings identified by
the court during the federat IiGgation. Based on our preliminary and ongoing review, the
Department believes the revised NBHCP addresses the issues identified by the court
during the federal litigation. In addition, the Department believes the revised NBHCP
improves upon the earlier version of the Plan.

Our second point of introduction concerns Reclamation District No. 1000 and the
Natomas Central Mutual Water Company, which the NBHCP refers to collectively as
the Valor Agencies." The NBHCP contemplates participation by the Water Agencies,
but also includes some inconsistent statements regarding the role the Water Agencies
played in efforts to revise the Plan, as well as the existence or status of an application
by the Water Agencies to the Service for an ITP based on the current version of the
Plan. These issues aside, the Department commends the Water Agencies'
commitment to the NBHCP. The Water Agencies, for example, just like the City and
Sutter, sought the Department's input some months ago regarding the contents and
prospect of an application to the Department for an iTP based on the NBHCP. (See
generally Cal. Code Regs., tit 14, § 783.2. siibd. (bj.) The Water Agencies have yet to
follow up on the prior consultation and, as a consequence, the Department is skeptical
that the revised 19BHCP includes sufficient information to support an application to the
Department by the Water Agencies for an ITP under CESA. (ld.. §§ 783.2, subd. (a),
783.3, subd. (a).) The Department stands ready, however, to re-initiate consultation
with the Water Agencies to provide input regarding any such application.

The possible application by the Water Agencies aside, the Department
emphasizes that the Draft EIRfE1S includes an analysis of environmental Impacts
associated with the Water Agencies' potential parBcipation in the NBHCP. The Draft
EIR/EIS does a reasonable job, in fact, describing. the potential environmental impacts
associated with activities by the Water Agencies that may be covered by the NBHCP at
some point In the.future. The level ofdatall in the analysis is appropriately
commensurate with the fess-than-speciRc detail as to the scope and nature of the
Water Agencies' activities for which they may seek coverage under CESA at some
point in the future.

Our third poifN of introduction concerns the Department's prior comments
regarding the South Sutter County Specific Plan. The Department provided comments
to Sutter in December 2001, and April 2002, regarding the environmental impact report
for the proposed specific plan. The Department's letters take issue with Sutter 's
environmental analysis of project-related impacts on biological resources and the
Department understands the proposed project is the subject of pending litigation. While
the Department is aware of the legal presumption of adequacy attached to Sutter's
document during the course of litigation (see Pub. Resources. Code,.§ 21167.3), the
Department emphasizes its obligations under CEQA with respect to any ITP application
that Sutter may submit to the Department. (Cal. Code: Regs., tit. 14, § 783.3, subd. (a):)
In this respect, the Department trusts that Sutter will provide appropriate CEQA analysis
as a lead agency to the Department in support of any permit application under CESA
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that is based on the NBHCP.

Finally, the Department believes the NBHCP would benefit from additional clarity
regarding obligations of the potential permittees relative to the Plan Operator. The
NBHCP should state more clearly that the iocal agency pemtittees may not and cannot
completely delegate their obligations to implement and comply with the NBHCP to the
Plan Operator. In this respect, the NBHCP should clarity that the local agency
permittees are obligated to fulfill the requirements of the Plan in the event the Plan
Operator is unable to do so for any reason. The Department recognizes, of course, that
the Plan Operator is also a permittee under the NBHCP: The Plan Operator is charged
with certain obligations under the NBHCP that are independent of its obligations as an
agent of the prospective local agency permittees. In this respect, the NBHCP should
clarify that the Plan Operator must fulfill its independent obligations under the Plan, but
that the iocat agency permittees may not completely delegate responsibility for their
own permitting obligations under the NBHCP to the Plan Operator.

With these introductory comments in mind, the Departments specific comments
regarding the revised NBHCP and the related documents follow below.

Habitat Reserves

The Department understands the practical difficulties associated with designating
specific areas for habitat reserves. Some of these difficulties are discussed in the
NBHCP at pages VII-68 and 69, Yet, with respect to Swainson's hawk, the Plan and
related conservation strategy relies on and commits to no development within the one-
mile Swainson's hawk zone- The Department commends the City and Sutter's
commitment to this important component of the conservation strategy for Swainson's
hawk. Even so; the Department believes the conservation strategy will be more
effective if the NBHCPinciudes a requirement that upland habitat reserves
contemplated by the Plan all be acquired within one mile of the Swainson's hawk zone.
In the Departmenis view, such a requirement would allow for reserve acquisition
flexibility and willing sellers, and result in a connected, robust permanently located and
protected reserve system for Swainnson's hawk. The current analysis would benefit
from consideration of this issue.

Under the proposed Plan, reserve lands may be sold and relocated as the
habitat reserve system develops. The Department is concerned about this aspect of
the Plan and believes that additional detail is warranted to ensure that related impacts
are avoided to the extent feasible, and minimized and fully mitigated. In the
DepartrneM's view, the "trade-out" and retocatron of established reserves could result in
the temporal loss of habitat functions and values under the operating conservation
program unless there are adequate safeguards. In this respect, the Department
believes the NBHCP would benefit from additional detail as to how the habitat functions
and values of existing reserves will be adequately mitigated in the event the trade-out
provision in the Plan is invoked by the Plan Operator. it is not reasonable to assume,
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for example, that covered species benefiting from an existing reserve will necessarily
Wow" the Plan Operator to a new reserve site. Moreover, without the benefit of a
habitat reserve designation, covered species benefiting from and occupying the former
reserve could suffer adverse effects that should be addressed In the Plan. Potentially
feasible mitigation measures to address the temporal loss of habitat functions and
values where the trade-out provision is invoked include: (1) acquisition of an equal
amount of reserve lands; (2) restoration and/or maintenance of new reserve lands to
provide habitat functions and values comparable to the former reserve; and (3)
maintenance of the habitat functions and values on the former reserve until the new
reserve is fully established biologically.

The Department believes the analysis addressing the issues detailed In the
preceding paragraph should also consider an additional mitigation requirement to offset
the temporal loss of habitat functions and values at the former reserve site. Once
habitat reserves are established, the Department believes the reserves will act as a
biological sink drawing covered species to the site. This biological benefit afforded by
the reserves Will not be entirely offset by retocating the reserve in another place,
particularly if the fonner reserve is de-watered, converted from managed marsh to rice,
converted from rice to another agricultural use, or no longer managed for the benefd.of
covered species. In the Department's ,view. the NBHCP should address the prospect of
such temporal Impacts and provide appropriate mitigation at a minimum habitat.
replacement ratio of 1:1.

Finally, the Department believes the additional analysis highlighted In the two
proceeding paragraphs should clarity whether or the extent to which former reserves
could be developed as part of the 17,500 acres of deveiopinent contemplated by the
proposed Plan. If a former reserve is subsequently developed under the NBHCP, for
example, the Plan shouid clarity that such devetopment is contingent upon the payment
of habitat mitigation fees or compliance with the other mitigation alternatives set forth in
the Plan. In the atternatrve, it development of former reserves is not contemplated as
part of the 17,500 acres of contemplated development, the NBHCP should make ciear
that any such development will require independent authorization by the Department
under CESA and other pertinent provisions of the Fish and Game Code.

The reserve habitat ratio in the NBHCP allows for 50% of the mitigation acreage
to be in rice, although page Vti•87 states that managed marsh "provides significantly
more beneficial edge habitat for the snake than a typical rice fieid." Sections I1-10 and
11 also state that Giant garter snakes prefer permanent freshwater marshes and low
gradient streams. Likewise, at page VI-70, the NSHCP discusses rejected alternatives
- Including one comprised entirely of managed marsh - based on economic and
biological considerations, stating that the proposed percentage of reserve habitat types
'may not be biologically optimal." Despite all of these comments, the Plan states that
the biological necessity of more marsh, as opposed to lands farmed for riee, must be
demonstrated before the required percentage of managed marsh vJiii be increased. In
the Department's view, the last statement conflicts With the prior highlighted statements
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in the NBHCP and, more importantly, with existing scientific literature indicating that
Giant garter snake prefer marsh habitat to rice habitat. Aibng these same lines, the
Department believes the Plan would benefit from additional analysis to support the
conclusion that the proposed percentage of reserve lands held in rice as opposed to
managed marsh will fully mitigate impacts to the covered species. Finally, the Plan
should darify that the Plan Operator has the discretion to convert rice to managed
marsh in the event that rice production becomes unprofitable in the future. As a
corollary, the Plan should also specify that no such discretion exists with respect to the
conversion of reserve lands in managed marsh to rice production, regardless of the
required percentage of managed marsh.

The Department is concerned about biological connectivity between the habitat
reserves contemplated by the NBHCP. particularly with the conflicting information
regarding the Water Agencies' present and future participation in the current
conservation planning effort. The Department is concerned because the biological
conservation strategy for the Giant garter snake and other aquatic covered species
depends on functional habitat connectivity between reserves. In our view, the NBHCP
would be improved with additional detail as to how biological connectivity between
current and proposed habitat reserves will be maintained through the canal system that
Is currently owned and operated by the Water Agencies. The analysis stxouid focus, in
particular, on the biological efficacy of the conservation strategy as it reiates to reserve
connectivity even If the Water Agencies choose not to participate in the Plan. The
additional analysis is crucial in our view because the current approach to the issue
appears to be based primarily on an annual obligation by the Plan operator to consult
with the Water Agencies regarding water management and potential canal closures or
piping. More assurance of canal connectivity between reserves is necessary.

The additional analysis regarding reserve connectivity shouid specifically
address a number of potential mitigation measures. One potentially feasible mitigation
measure that should be considered Is a prohibition on Plan Operator approval to grant
access across reserve lands for canal modification unless the authority for such access
already exists. In the alterrtatlve. Plan Operator approval to access reserve lands for
canal modification could be conditioned on Department approval, In addition, the,
Department believes the following measures may help to ensure the effectiveness of
mitigation for canal connectivity and that they should be addressed with respect to that
issue, as well as for the conservation strategy tor the Plan as a whole: (1) designating
the Department as a third party beneficiary on all conservation easements held by the
Plan Operator for reserve lands; (2) granting the Department a conservation easement
on all reserve lands held by the Plan Operator in fee title: (3) acknowledging that any
discretionary canal modification by the Water Agencies, including de-watering will result
in significant impacts subject to CEQA; and (4) acknowledging that canal modification
and de-watering of canals that provide biological connectivity to habitat reserves will
require compliance with CESA and other pertinent provisions of the Fish and Game
Code, Finally, the Department emphasizes that it will likely require compliance with
measures (1) and (2) as part of any ITP issued under CESA that relies on the NBHCP.
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G3-12

G3-13

G3-14

Reducing habitat fragmentation through compact development is identified as a
key conservation goal for the NBHCP. To this end, the Plan states that the City and
Sutter, and presumably any other local agency permittees subject to the NBHCR will
"promote connectivity between reserves and surrounding agricuiture[,j" and that such
agencies, "through their adopted general plans, community plans. and specific plans,
will promote compact urban development within limited portions of the Natomas Basin.'
(Emphasis added.) The i9Qpartment emphasizes that these commitments are only
meaningful from a biological standpoint to the extent they exist in the context of the
local agencies' planning and zoning structure. The Plan, in this respect, should include
a specific requirement that any local agency pemlittee's planning and zoning structure
Include such binding policies, designations, and commitments.

On a related note, the NBHCP indicates that an analysis is required during the
mid-point review of the Plan to analyze, among other things, whether the remainder of
the 1,100 acres in the Sutter County industriaUcommereiai reserve is or is becoming
fragmented. Consistent with the. statements in the preceding paragraph, if the Plan Is
intended to ensure fragmented development in the Natomas Basin does not occur,
Sutter's specific land use policies to achieve this result should be identified and
incorporated by reference in the NBHCP.

Finally, the NBHCP requires that reserve lands be in habitat blocks that are a
minimum of 400 acres in size to "support long-term viability of Covered Species.'
Exceptions to this standard are allowed if the Plan Operator "determine[s] that smaller
reserves have biological significance and Ithat they) should be presenred[,J' Including
as a condition of the Adaptive. Management Program. In the Department's opinion, no
exception to the 400-acre minimum reserve size should exist for reserves that provide
mitigation for Giant garter snake and Swainson's hawk. In our view, exceptions to the
minimum size requirement for reserves should only exist for reserves that provide
habitat for covered plants and invertebrates exciusivefy.

As regards the 400-acre minimum reserve requirement, as well as the 2,500-
acre minimum, the Department believes the NBHCP would benefit from additional detail
regarding how these standards will be applied while the habitat reserve system Is
established over time. As currently drafted, the tVBHCP makes clear that the reserve
acre minimums must be met at buildout, but the Plan provides little detail as to how the
minimums should be applied in the interim. The Department believes the Plan should
address the issue. The Department suggests an approach requiring progress towards
the minimum reserve requirements that is proportionate over the term of the
contemplated permits to the amount of development permitted and the number of acres
of habitat reserves acquired. Additional consultation with the Department on this issue
will likely be necessary. Even so, we emphasize that the minimum sizes of the
contemplated reserves are a critical component of the proposed Plan that must be
achieved to ensure the effectiveness of the operating conservation program.

7
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G3-15

G3-16

G3-17

Covermi species

The Department recommends that the NBHCP include a species mitigation
matrix that lists all the species impacts and mitigation measures included in the Plan.
The matrix would provide a Concise, comprehensive method for the public to evaluate
how the Plan fully mitigates impacts for each covered species. The Department will
need such a matrix in any event to support issuance of any incidental take permit to the
City or Sutter under Fish and Game Code section 2081, subdivision (b).

The Department believes the NBHCP would benefit from additional detail
regarding the conservation strategy for Swainson's hawk, The issue is of great concern
to the Department as the State's trustee agency and, as the City, Sutter, and Service.
know, the matter continues to receive considerable attention from a number, of parties
involved in the previous State and federal litigation. The Department, in this regard,
appreciates the City's letter of November 20. 20E72, regarding Swainson's hawk
mitigation under the NBHCP and believes that the Plan would benefit from some of the
analysis in the letter. The Department also believes that the Plan would benefit from
additional detail regarding a number of important points highlighted in the table that
appears on page 4 of the C!ty's Better. In general, the table summarizes the City's
conclusion that the conservation strategy provides a total of nearly 4,300 acres of
Swainson's habitat, including the 2187.5 acres of upland habitat reserves managed
specifically for the benefit of the species. Approximately 1,500 acres of the total land
area identified in the table is fied.to .upland edges of managed marsh reserves and the
levee and upland areas of reserve lands. farmed for rice. The NBHCP should clarify
how the numbers were derived, explain that the 1,500 acre figure is not a product of
"double counting; and detail management practices for these specific areas, as
appropriate, that will further benefit Swainson's hawk. Finally, with respect to
Swainson's hawk, the Department believes the NBHCP would benefit from an
explanation as to why additional mitigation for the species is not necessary to meet
State standards under GESA. The Department believes this additional analysis is
important, particularly because the proponents of Metro Air Park provided an additional
200 acres of land to mitigate the loss of a single Swainson's hawk nest tree as part of
their permit application for, an ITP from the Department.

The Department believes the NBHCP and related documents should be revised
to clarify the circumstances under which the take authorization for covered but currently
unlisted species will take effect. under Fish and Game Code section 2081, subdivision
(b). The matter is currently addressed in various portions of the NBHCP, as well as the
draft IA in sections 3.3.5 and 62.4. The documents currently describe the take
authorization as automatic at the time the covered but currently unlisted species are
designated as a candidate, endangered or threatened species under CESA. The
language is substantially similar to language in the Metro Air Park ITP Issued by the
Department.eariier this year. In contiast, the City's existing management authorization
contemplates a different approach, reflecting practices by the Department prior to
substantial changes to CESA in 1998. The Department believes the approach

8
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G317

G3-18

contemplated in the revised NBHCP should be changed in one important respect. In
the Departments view, take authorization for covered but unlisted species should take
effect after a brief review of the status of the species at issue under the NBHCP at the
time the species is designated as candidate under CESA. We believe that the
permittees at that time. should demonstrate through a report that there are no changed
biological conditions with respect to the species under the c:onsen+ation program, that
reserve lands provide habitat functions and values for the spec3es, and that the species
actually occupies reserve lands established pursuant to the NBHCP. Under this
approach, the assurances that may be provided by the Department through the
issuance of an ITP based on the Plan will take affect following the Department's review
of the status report. Revisions to the NBHCP and IA to reflect this point will likely be
necessary.

The NBHCP proposes coverage for three species that are State listed
endangered plants generally found In and around vernal pool habitat. The Department
believes the NBHCP would benefit from additional Information regarding how the
conservation strategy of avoidance and on-site preservation will minimize and fully
mitigate the impacts to these species. The additional analysis should specifically
address cumulative and indirect effects associated with habitat isolation and urban
development impacts. To the extent additional detail regarding minimization and
mitigation measures is needed, the Plan should identify and establish a minimum size
for on-site vernal pool mitigation areas that include buffers, and watershed and upland
areas for pollinators. In addition, the discussion should consider vernal pool creation on
reserve lands as a potential mitigation measure. The Department emphasizes,
however, that created vernal pools could only be used for mitigation under the NBHCP
after species establishment criteria are met. Moreover, the use of created vernal poqs
as mitigation for related impacts is only appropriate at t)epartment-approved
conservation/mitigation banks with available, relevant credits.

Monitoring

G3-19 [ Development of the Biological Effectiveness Monitoring Program (BEt+AP) as
discussed at page Vl-14, for example, should Include peer and public review.

The NBHCP indicates that the final BEMP will be completed within two years
following permit issuance. This time frame conflicts with the commitment.to initiate
monitoring on lands already acquired. Site specific biological monADring plans should

G3-20 be prepared following the Department's approval of the BEMP. Site specific biological
monitoring plans for new reserve acquisitions should be prepared when 40 or more
acres of new reserve lands in one location are acquired. Subsequent reserve
acquisitions should also comply with this condition within a six month period, but only
with approval from the Techn{caf Advisory Committee.

G3-21 [ The monitoring data must be maintained in a spatial data system to allow for
analysis, data sharing, and reporting.

9
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Appendix B of the NBHCP Includes a Department staff report regarding
mitigation for impacts to Swainson's hawk in the Central Valley of California. The staff

G3-22 report, however, is not the biological "benchmark" governing the adequacy of the
NSHCP under CESA. The. staff report does not, in iact, apply to the NBHCP and the
Department believes it should not be included in the Plan as an appendix.

The NBHCP refers to rice farming best management practices in a number of

G3-23 places, including page IV-26. If the rice farming best management practices are
considered mitigation, they should be specifically identified and incorporated into the
Plan as part of the. proposed conservation strategy.

At page IV-29, the NBHCP states that the ultimate goal of the proposed reserve
system is to 'establish self-sustaining natural communities capable of supporting the

G3-24 appropriate Covered Species." The Department disagrees that the goal of self-
sustaining `natural comnwnities" will be achieved because most of the reserves will
either be in managed marsh or farmed for rice production. The existing statement in
the NBHCP should be deleted or revised accordingly.

At page VI-2; the NBHCP states that developers covered by the Plan would be
allowed to establish mitigation banks that could be used to sell credits to others in the

G3-25 basin. In the Department's view, the NBHCP should clarify that, while developers may
hold their own excess acreage for future mitigation. developers wishing to sell mitigation
credits to others would not be authorized to do so without full compliance with the
Department Mitigation Banking Policy and procedures.

G3-26 [ At page VI-22, the NBHCP refers to "significant land use changes outside of the
reserve system." The meaning of this phrase should be clarified.

At page VI-22, the NBHCP refers to 'uncertainties associated' with "Plan
implementation.' The Plan should identify and clarify the "uncertainties' referred to in

G3-27 the existing text: The NBHCP should then explain how the Plan ensures these
uncertainties will not adversely affect the biological success of the operating
conservation program.

r At page VI-23, the NBHCP refers to "research needs for successful
G3-28 L implementation of the Plan.' The Plan should clarify what research needs are

contemplated and describe how they are analyzed in the economic analysis.

The NBHCP> at page VI-23, refers to a time period when biological monitoring

G3-29 threshold limits will be.defined and implemented. Because these thresholds are
relevant to the proposed adaptive management program, the Department recommends
that greater detail be provided.

10
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At page Vi-27, the NBHCP mentions the prospect of changes to the operating
conservation program in response to the adoption of a Swainson's hawk recovery plan.

G3-3o The Plan would benefit from greater detail regarding the range of potential changes that
could occur In response to a recovery plan. Detail commensurate with that provided for
the Giant garter snake is appropriate to the extent such potential changes are
reasonably foreseeable and not speculative.

At page Vt-28, the NBHCP refers to an overall program review to assess the
G3-31 °success of the 25% managed marsh/50% rice/25% upland for supporting Giant garter

snakej.)" The review should extend to all covered species.

At page VI-36, the. NBHCP refers to required notice to the Department and
G3-32 Service within seven days of changed circumstances related to toxics. The required

notice should not be limited to toxics. Rather, the NBHCP should be revised to require
notice to the Department and Service of.changed circumstances generally.

At page Vi-37, the NBHCP discusses non-participation in the Plan by local land
use agencies and the obligation to assess protected habitat in the event of such non-
participation. The stated purpose of the analysis is to assess the rough proportionality
between reserves and mitigation, and impacts to covered species resulting from

G3-33 activities covered by the NBHCP. The Plan, however, does not appear to require
tracking of the types of habitat impacted by covered activities. In our view, such
tracking should be required. Doing so will faciiitate the required analysis and serve as a
gauge to ensure that habitat protection and mitigation keeps pace with impacts to
specific habitat types.

.G3-34

G3-35

G3-36

G3-37

G3-38

G3-39

G3-40

Editorial Corrections

Page VI-8, 4°' paragraph. Change "MOAS" to "MOAs," and delete Omoas."

Page IV-22, 4a' paragraph, Existing text refers to Figure 14. The figure is mis-labeied
and the referenoe in the text should be corrected.

I

Page VI-28, last line on page. Insert "CESA-'

Page VI-40, Item (13). For revisions not requiring an amendment, insert 'goals" after
'biological' in the first sentence.

Page Vi-41, Item (2). The amendments section should also include changes to CESA,

Page VI-42, 2ntl paragraph. Delete the reference to amphibians.

Figure 13. The figure should be updated to depict the four 5wainson's hawk nests
removed in 2002. The figure should also reflect the Swainson's hawk zone as

11
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0-41 ^ Figure 15. The figure does not contain the identified graphical data.

G3-42 r Figure 16. The figure does not accurately depict the Identified data due to an error in
` shading of the. represented parameters.

G3-43

referenced on page 1V-22.

In dosing, the Department appreciates the opportunity to review and provide
comments regarding the revised NBHCP. We commend the City, Sutter and Service's
efforts to date. The Department is committed to the tong-standing yet unfinished effort
to devise a balanced conservation strategy in the Natomas Basin and we look forward
to the future work required to achieve that end.

If you have questions and would like to discuss any of these items please
contact Terry Roscoe. Habitat Conservation Supervisor, at (916)368-2382, or Jenny
Man-, Staff Environmental Scientist, at (530)895-4342.

Regional Manager

cc: Tom Lee
Carol Sheatfy
City of Sacramento

Larry Combs
County of Sutter

Ron Rempel
Sandra Morey
CDFG Habitat Conservation Division

Michael Valentine
John Mattox
CDFG Office of the General Counsel

12
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October 7. 2002

caa

C4.2

64-3

Ms. Gram Hovey
City of Sacramento
1291 *r Street Suite a00
6acramonto, CA 35814

Dear Ms. Hovey:

Np.151 L^'"e

PAGE Q1t0<
wux wvd. m . ,r

Iza yo^p^,

Ite: City of Sacramento and Sutter County Draft EIRt EI9 Draft Natomas Basin
:bfabifat Conservation Plan (NMCP); SOHO 1997062064

The California Department of Transportation (Department), Division of Aeronautics,
reviewed the above-referencad'doc3n++mt with respect to airport-rgiatod noise and
safety impacts and regional aviation land use planning issues pursuant to CE$A.
The Wowing comments are offered for your caasideration.

The proposal in for the establishment of a multi-species habitat conservation
program to "minimize and mitigate the expected lass of habltat" in the 1Qatoma9
Basin area. As discussed in the Draft I:iR/EIS, them is a concern for inervasad
"conflicts between waterfowl and aircraft from Sacramento International Airport."

The need for compatible and safe land uses near airports in California is both a local
and a state issue. Along with protecting individuals who reside or work near an
airport, the Division of Aeronautics views each of the 250 public use airports in
California as part of the statewide transportation system, which is vital to the
statc's continued prosperity. This role will no doubt increase as California's
population continues to grow and the need for efficient mobility becomes move
crueial. We strongly feel that the protection of airports from incompatible land use
encroachment is vital to California's economic future.

The proposal should be submitted for a consistency determination to Dave Boyer

cramento Area County of Governments (FACOG).
ith the Sacramento County Airport Land Use Commission (ALUC) in care of the

These comments reflect the are" of concern to the Department's Division of
Aeronautics with respect to airportrrelated noise and safety impacts and regional
airport land use planning iseuea. We advise you to contact our district office
concxinsing surface transportation issues. -
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Me. Grace Hovey

October 7, 2002
Page 2

Thank you for the opportunity to review and comma on this proposal. Wp also
request eapiea of the Final EIRiELS sad the Final NHFTCF' when available. If you
have any questions, pleaew call me at (916) 584-6314.

Sincerely,

9A13D ARD
Aviation Environmental Planner

c: State Clearinghouge
Dave Boyer-SAC06
G. Hardy Acree"Sacraruenco International Airport
Patrick L. Smith-LTSD.A, Wildlife Services
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October 28, 2002

02SAC0113
03-SAC- 5, 99
Natosnas Basin Habitat Conservation Plan
DEIR/DEIS
SCH#1997062084

Ms. Grace Hovey
City of Sacramento
Planning Division
12311 Street, Suite 300
Sacramento. CA 95814

OAAYi?RV19. Cnnmx

lReryaa~A
DcereerMMcbnB

RECEIVED
NOV 11M

rMpln

Dear Ms. Hovey:

GS-1

GS-2

GS-3

Thank you for the opportunity to review and comment on the Natontas Basin
I-Iabitat conservation Plan {[ICI') proposal. Our comments are as follows:

^ We support Sutter County and the City of Sacramento's efforts to enhance
the role that the natural environment will take on as area development
occurs. Our comments are directed at helping to ensure successful
implementation of the HOP in conjunction with the continuingoperation
and expansion of Interstate 5 0-5) and State Route (SR) 99/70 adjacent to
the I3CP area.

• We request that the HCP provide mechanisms to keep Caltrans, Informed of
issues that may affect future transportation Improvements including
drainage, future interchange sites, and wider freeway facilities with access
controL This will benefit the HCP by allowing us to provide useful
information as early as possible so as to prevent any delays or increased
costa to HCP frnplenuentation.

•'Yhe Natomas Basin HOP area Includes segments of 1-5 and SR99. These
Caltrans facility segments rely on Reclamation District 1000 and its
drainage system to manage the State's atoimwater. Thew segments are. In

eahra,a m,p,nem mobtlny naMSa CqqfOrraa-
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GS-3

G5-4

Ms. Gram Hovey
October 28. 2002
Page 2

gencrai, above the grade of the surrounding fields. Lands near and abutting
State facilities. thus, serve a valuable purpose regarding established
drainage pattems,

The HCP should ensure that existing drainage patterns are perpetuated or
improved within State right-of-way. Any Increases of discharge into the
State drainage system as a result of changes in impervious surfaces or other
causes related to the Plan must be n>iogatcd. Pre and post-Plan disebarge
information should be supplied for Caltrans review. Any change in drainage
capacity needs as a result of this HCP should be identified. Any runoff that
comes from the proposed HCP area must not contribute a contaminant load
to storm waters handled by the State, for example oiis, grease, sand,
sediment, debris. All runoff that enters the State xight-of-way must meet
Regional Water Quality Control Board (FZW QCB) standards for clean water.

The Incorporation of environmental Best Management Practices (BM", such
as retention ponds. infiltration trenches. and other drainage improvements
may be auffi,cient to mitigate adverse drainage impacts from proposed
developments.

+ HCP implementation must address right of way preservation for the future
expansion of 1-5 and SR99 and their interchanges. Plans for the SR99
freeway segments indicate a need for an `ultimate" 81ane &veway. Plans for
the 1-5 freeway segments Indicate a need for an 'ulttmate' 8 lane freeway
north of the I-5/I-80 Interchange and an "ultfrnate" 10 lane freeway south of
the I-5/1-80 Interchange. Any plans to infringe or use this needed right of
way for HCP purposes should be developed in close consultation with
Caltrans.

Please provide our office with any further action regarding this project. If you
have any questions regarding these comments, please contact Ken Champion
at (916) 274-0615.

Sincerely.

JEIrFREY PUiVERMAIV. Chief
Office of Regional Manning

c: Katie Shulte Joung, State Clearinghouse
Paul Junker, Sutter County Planning

'[le&Wea inprouea nrobtllyaaossCoJfamia'
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r,....^
Grace Hovey SEP 1 3 20Q7
City of Sacramento
12311 Street 0 CT
Sacramento, California 95814

Dear Aft. Hovey.

,^ ^: •

^ ; [P 2 3 w

r---^=--^==z

PtANNRi(; (] EPA,qMir,qT

Water Resources' staff has reviewed State Clearinghouse Document Number
1997062064 and prdvidea the following comments:

A review of Draft .Natomas Basin Habitat Conservation Plan indicates portions or
the proposed plan may encroach into the Sacramento River Plan of Flood ContrO, over
tivhich The Reclamation Board has jurisdiction, In the event that any work.' Including
excavation and construction activities, is proposed within the jurisdiction of the Board, a
permit will be required (pursuant to-Section 8710 of the California Water Code). All
proposed praJActs shall comply with standards contained in the California Code of
Reguiations, Title 23.

• Section 8 of the Regulations states that additional information, such as
geotechnical exploration, soil testing, hydraulic or sediment transport studies,
btoiogicai surveys, environmental Surveys and other analyses may be required
prior to Board action on the application for permit.

• Section 10 of the Regulations requires that applications for permits being
submitted to the Board must include a complated environmental questionnaire
that accompanies the application and a-oopy of any environmental documents if
they are prepared for the project. For any foreseeable signilicant environmental
impacts, mitigation fior such impacts shati be proposed. Applications am
reviewed for compliance with the California Environmental Quality Act.

If you have any questions, please call me at (916) 883-04tl2, or Samuel Brandon
at (916) 653-5491.

Sincerely,

Staring
Engineering Associate
Floodway Protection Section

ac: Richard Marshall, Chief
Flood Project Inspection Section
3310 El Camino Avenue
Sacramento, California 95821
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U.S. Fish and Wildlife Office, W-MO5
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Vicki Campbell, Chief
Conservation Planning Division

RE: Draft EIS for the Natomas Basin Habitat Conservation Plan
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t attended the September 25, 2002 public meeting at Whitaker Hall in Yuba City.
it was very infonnative.

Placer Parkway

G7-1

PCTPA will be condueting a Tier 1 EISIEIR for the Placer Parkway (Parkway). A
Parkway overview and copy of the Project Study Report (PSR) alignment
alternatives are attacW

As illustrated in the PSR map, segments of folir alignments are depicted crossing
the eastern portion of the HCP area. All of these would be in the proposed South
Sutter Specific Plan area along SR 70199.

Note, the PSR identified and evaluated several concept alignments. The
'recommended' alignment is subject to change based on the subsequent detailed
environmental review. The purpose of selecting a re=mended alignment was
to help focus the PSR and to improve cost estimates for engineering and
environmental studies.

There are a number of development projects (recently approved, pending
approvat, andlor anticipated) for south Sutter, western Placer, and northern
Sacramento Counties. As the region continues to develop, Parkway alignment
options may become more limited with potentially greater
environmentaUeconomic impacts. PCTPA will be working with Sutter Courtly to
ensure viable Parkway corridor alignments are maintained for the Tier t process.

1
550 Hiah Street • Suit' 107 • Auhum. CA 9S603 • IS301823-4030 • FAX 823-4036
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Snvimnmenta: Review

The Revised Natomas Basin HCP EIF2JEIS references a new east-west
expressway (Placer Parkway) in 4.8 Traffic (page 4147). It Is understood that

c7-2 the fiRlEIS would support discretionary actions such as the issuance of
incidental take authorisation for activities such as infrastructure and other pubCic
works projects Including the future Placer Parkway.

Thank you for including PCTPA in the review proaess. if you have any
questions, please call me at 530.823.4033.

Stan Tidman, Senior Planner

Attachments

Copy: Celia MtcAdam, Executive Director

2
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Placer Parkway Overview

A Conceptual Plan (2000) and a Project Study Report (2001), far the proposed

Parkway have been completed. Both were based on comprehensive public

participation programs and preliminary engineeringlenvironmental background.

PCTPA and SACOG Boards adopted both documents.

The PSR envisions a transportation facility within three segments:

• western
• Central
• Eastern

- SR 70/98 to the Sutter/Placer County line - with four aligrinumb
- SutierlPlaoer County tine to Flddyment Road - with three alignments
- Fddyment Road to SR tts - with two alignments

The western and eastern segments would contain interchanges at each State

Route. The central segment - between Fiddyment and Pleasant Grove Roads

would have no access. The PER cited this central segment would contain an

average maximum 1,OO13'-wide 'no-development buffer'. This corridor concept is

to Include and promote vicinity open space features. All of the alignment

alternatives are to evaluate a'with' and 'without' Watt Ave. extension during the

project's environmental review.

Funding for the Parkway's environmental review was programmed in Fl'2002103

in the 2002 RTIP. The proposed Parkway project is included in The Placer

County Regional Transportation Plan 2022 (PCTPA 2001). This document cites

the project as a high regional priority. The project was also included the 2002

STIP and SACOG's recently adopted Metropolitan Transportation Plan (MTP)

and the Metropolitan Transportation Improvement Program (MTIP). In July, the

California Transportation Commission allocated funding. In August, CelUans

authorized PCTPA to pnoceed.

Earlier this year, the newly formtx! South Placer Regional Transportation

Authority (SPRTA) adopted a$12a million Regional Transportation and Air

Quality Mitigation Fee. Now development in the south Placer County area will be

assessed over the next 20 years to supplement federal and State funding far

3
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regional transportation projects such as the Parkway. Approximately $50 million

will be collected for the Parkway.
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COUNTY OF SACRAMENTO
PLANNING AND COMMUNITY DEVELOPMENT DEPARTMENT

Si? SBVGWTii S't'RL+tri', ROOM 23O THOMAS W. ftpTClitN(;S
SfiCRAMBNI'O. CA 95814 DIRE MM
Trfe^Ironcr(9iG)874-61d1
FAX: (916) 874•640P Robert Shcny, l'riocipal Plamur

Long Rarge Ptanning

Tricio Stevens. Prlne[pol I'tguw
Appiication RtocosSing

Richor,J Maddox, Frineiifsl Officer
Code 01foreamere.

I7cccrnbar 5, 2002

Field Supervisor
United States ]Fish and Wildlife $ervice
28tlPCottage Way, W-2605
Sacramento, CA 95825

RE, Coinments on Draft EtR/6iS, Uraft.Natornns Basin HCP
State Clearinghouse No. 1997062064

G8.7

Ga-2

Dear U.S. Fish and Wildlife Service:

Ana Rhodes, 4.Sp tit
Adrninistnt0o11

Thank you for the oppoctttnity to comment on the revised Natomas Basin Habitat Conservation Plan
(N13HCP) and the P.nviYOnmcntal Impact Report (Ellt)lEtvironntentni Impact Statement (EIS) prepared
in con;jttzfction with the draft plan. The enclosed matrix contains detailed eotntnenls on both documents,
with an emphasis on technical and policy concerns and suggested areas for clarification or further
analysis, particularly in the areas of land use, public safety, and water resources. The following
comprises additional comments of the County of Sacramento on both documents, with a focus on general
economic and policy concerns.

The N13iiCP Is crafted to support the issuaoca of 'incidental laf:e" perntits to the City of Sacramento and
the County of Sutter, Such permits ate authotiucd to allow an otherwise lawful undertaking, which could
result in incidental hum to an endangered species. In this Instance, tho otherwise lawful activity
supported by ►he incidental take permits to be issued is the development of property within the City of
Sacramento and the County of Sutt«. While such permits will protect deveiopnunt activities of
individual landowners, the peanitecs will be the City and the County. Against this general batkground,
there are a several potential shortcomings within the NBNCp and the permits that it is intended in
support;

Land Uses

The NPHt:P relics upon the assumption that "-..consolidaled .,, targe, biologically viable units
with connectivity between iedividuai reserve uitlts.,." will be acquired. Without landownors
willing to sell their properties to the Natocnas Bain Conservancy (NT3C) at a price t he NBC can
afford to pay, such acquisition; will not occur. Insofar as the NBC does not possess powers of
eminent dnmain, it is unclear from the NHHCP how such atequisition will occur. Instead, there
appears to be an assumption That existing land vscs, other than that acreage which the NBFiCP
acknowledges will develoN, will continue, Yet, this assumption relates, in large measure. to
property over which no pcnnittcc has current jurisdiction.
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rield Supervisor
United States Fish and Wildlife Service
December 5, 2002
Page 2

Further, the strategy envisioned by the NBHCP relies extensively on continued rice farming
within the Natomas Basin, even to acquiring conservation casements over existing rice farms.
However, owners of such operat3ons may discontinue rice farming at any time wit hour a permit
from any governmental entity, and without obtaining an incidental take permit.. Water shortages
"the escalating cost of this resource render rice farming Infeasible. Impacts from such potential
operational decisions are not discussed in the draft NBHCP or the E[I2/EI.S.

Financing

In connection with an incidental take permit and the related conservation plan, the perutitocs.
City of Sacramento and County of Sutter, must "...ensure that adequate funding for the plan will
be provided." Funding for the NBHCP relies upon a system of "mitigation" fees to be imposed
on developers within the County andthc City. The system of `mitigation" fees to support the
Ni3HCP does not amount to financial assurance from the City of Sacramento or the County of
Sutter. Such a system is dependent upon the continuing economics of development, which may
or mny not occur. Absent development, there. is no fee and no cotttFnning income to the NBC,
other [hall investment intcrost

The enclosed specific comments note significant, on-going obligations of the NBC for which more than
interest earnings may bo requirod. Th4 County of Sacramento Appreciates this opportunity to comment
on the proposed NBHCP and the accompanying HIR1!?tS.

Thomas W. Hutchings
planning Director

AMWtGR

Enclosure

cc: Vicki Campbell_ Division Planning, Conservation Planning - US FWS
Jenny Marr, Wildlife Biologist, Califomia Deparhmnt of Fish and Game
Robert Thornas, City Manager - City of Sactramanto
Gary Stonchouse,Plattning Director-- City of Saorantctito
Carol Shearly. Natomas Manager. Planning Department - City of Sacramento
Paul Junker, Pacific Municipal Consultants
Terry Schutten: County Executive
Robert Ryan. County Counsel
Hardy Acriw, Director of Sacramento Airport System
Robert L,eottard, Assistant Director of Airports
Dennis l=t. Director of Environmental Review and Assessment

WRCwn_PtanMnnaWDpenacet,rsWatomssSPinat Conuncros Nadwnar HCP rover.duc
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Tossell, Bob/SAC
From: Sample, Brad/SAC

Sent: April 21, 2003 7:33 AM

To: Tossell, Bob/SAC

Cc: Kroetsch, James/KWO

Subject: FW: Inco Meeting wrt Port Colborne ERA/HHRA

Bob - you available to take part in this call tomorrow? We will be needing some input from you on the text for
the SOO at a minimum. It you can sit in on the call, that would be great. I've printed off a whole stack of text
from the attached web sites - if you want to look at anything, let me know. Thanks!

Brad

BTW - I do have a charge number for your efforts!

----- Original Message-----
From: Whiffin, Brian/KWO
Sent: April 21, 2003 6:55 AM
To: Sample, Brad/SAC; Kroetsch, James/KWO; Rodricks, Lany/KWO
Cc: Hansen, Kurt/KWO
Subject: RE: Inca Meeting wrt Port Colborne ERA/HHRA

Background on the Port Colborne issues are provided at the websites listed below. We don't have many
specifics about the ERA in hand at this point but we do have a hard copy of the Technical Scope of Work that I
will ask Jim to get to you this week as I will be away all week. Protocols have been developed for the RA but
we have not been able to review these to date. I have requested further information from INCO but have not
received anything to date. What we know from limited discussions with Ministry of the Environment and Inco is
as follows:

There are 3 concurrent risk assessment reports being prepared to develop community specific clean-up
criteria. All 3 reports will require peer review. They are not planning on a peer review of the 4th report as it will
be reviewed by MOE. The reports are:

i) ERA on natural environment (excludes humans/crops)

2) ERA on crops (oats as sentinel species)

3) HHRA (including baseline risks from supermarket produce, in vitrio and in vivo measurements on Port
Colborne soils)

4) Integration Report of the above including Remediation Options Analysis and recommended remediation
option by lands use

Report 1) is the first one completed in draft and it is the focus of our meeting. However, we also want to
showcase capabilities for the remaining 2 risk assessment reports as well as how we could input to 4) if the
opportunity arises.

There will be a 6 week review period for each report.

Different firms may be selected for each review.

There are 4 COCs - nickel, copper, cobalt, arsenic

-04/21/2003
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Environmental Council of Sacramento
Friends of the Swainson's Hawk

National Wildlife Federation
Planning and Conservation League

Sierra Club

December 5, 2002

01-1

Field Supervisor
U.S. Fish and Wildlife Service
2894 Cottage Wu,y. W-2605
Sacramento. CA 15525

RE: Comments on Draft Natomas Basin Habitat Conservation YFan, dated July 25,
2002 and Associated Draft Environmental ImpactStatementlEnvironmental Impact
Report

Dear Sir or Madam:

We am writing on behalf of live conservation groups - Environmental Council of Sacramento,
Friends of the Swainson's Hawk, National Wildlife, Federation, Planning find Conservation
League, and the Sierra Club - to comment on the Draft Natomas Basin Habitat Conservation
Plan (NBHCP), dated July 25,20G2, and associated documents released for public review,
including the Draft Environmental Impact Report and Environmental Impact Statement
(EIR/ElS). We are also appending to this letter two consultants' reports (Hausrath Economics
Group and Center for Natural Lands Management) that specificadly, address economic issues, and
form an integral part of our contments.

As discussed below, the five conservation groups we represent were plaintiffs in h`urlonal

il'`lldtife Federation v, Babbitt, the litigation challenging the 1997 version of the NBHCP. The
August 15, 2000, ruling in that case sets forth important ground rules for future HCPs in the
Namrteas Basin. We are deeply concerned about the failure of the City of Sacramento and Sutter
County, the two proponents ot the 2002 draft, to adhere to the directives in this ruling.

Environmental groups have participated in the public review process for the Natomas Basin
Habitat Conservation Plan, as well as related local land use processcs, since 1995- Our groups
were parties to the May 15. 2001, settlement allowing certain land use activities in the Natomas
Basin to go forward during the preparation of the current draft HCP, and we have followed
closely the implementation of that settlement. We have retained economic consultants to advise
us on agricultural and real estate development economics in the tiat.omas Basin and we have
consulted extensively with the leading biologists on Basin species. As a result, we are highly
cognizant of the biological and economic realities of the Basin. We are extremely concerned
about the failure of the current draft to address some of these realities. If these failures are not
corrected, the imperiled species of the Basin will be left without the legal protections they need
to survive, and various agencies, local governments, developers, and conservation groups will
likely become. once again, mired in litigation.
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It is our sincere hope and desire that legally-required protections will be provided for the
imperiled species of the Natomas Basin in the final draft of the NBHCP arid that additional
litigation will not be necessary_ For this reason, we provide in first main section of out
comments a`'road map" for HCP revisions that we believe, if implemented, would satisfy the
requirements of federal and state law and avert litigation. The second main section of our
comments provides detailed explanations as to ,4y the current draft NBNCP fail to satisfy the
requirements of the federal and state Endangered Species Acts, National Environmental Policy
Act, California Environmental Quality Act, and California Fully Protected Species Act.

Note that although the draft NBHCP proposes to cover 17,500 acres of new development and to

01-2 mitigate for that amount, some 4,413 acres of this amount has already been developed by the
City of Sacramento during the 1997-2002 period under the I997 A18HCP and under the
Settlement Agreement. and mitigated under conditions of those agreements.

I. SUMMARY OF CONCERNS

01-3

01-4

01-5

Although the draft HCP makes some important improvements over the 1997 HCP that
was struck down by the U.S. District Court, it also repeats some of the 1997 HCP's most serious
mistakes- The 1997 HCP set a.5 to I mitigation ratio based on the flawed premise that the lands
to be acquired would have at least three times the habitat value of the lands to be converted to
iubaniz.ation. As discussed below. undisputed scientific data proves this premise - repeated
again in the draft HCP - to be inaccurate. Similarly, 1997 HCP makes an unfounded
assumption that landowners across large swaths of land in the Natottrds Basin will voluntarily
(and without compensation) keep their land in agriculture and provide habitat benefits. The draft
HCP does not make this explicit statement; instead it simply ignores the substantial amount of
land in the Basin, above and beyond which would receive take pernrits, that is under intense
development pressure. Many of these lands must be protected in some fashion to achieve the
habitat connectivity and other goals of the NBfiCP.

These comments explain how the IICP must be revised to provide for the long-term
viability of Natomas Basin wildlife while addressing the political and economic constraints of
Natomus Basin jurisdictions and developers. Relying on comments submitted separately by
independent scientists, we demonstrate the need for, and the practicability of, a mitigation ratio
of 1.17 acres of Natomas habitat preserved for each acre of development, rather than the
proposed .5-1 ratio. We also explain why the ultimate habitat and agriculture area in the Basin
must comprise at least 28,500 acres- Included would be 17.500 acres of habitat acquired as
mitigation, mainten$nce of the existing 4,000 acres of airport buffer lands, and an additional
7,000 acres of open spa" uses, focused on agriculture. This might include additional canals,
ponds, restored marsh. areas, and additional airport buffer lands. It could also include limited
park lands and trails for public use, associated interpretive centers, restroam and parking areas,
native plant and tree nurseries, community gardens. wildlife viewing areas, fishing and boating
aczess, boardwalks and forested areas.
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Put simply, these comments set forth a vision for the Natomas Basin that should be

Ol-s attractive to all stakeholders in the debate. We look forward to engaging in a detailed discussion
of each of the elements of our proposed revisions.

01-6

H. FiCP REVISIONS NEEDED TO SATIFY REQUIREMENTS OF ESA

To satisfy the ESA, an applicant for an incidental take permit must satisfy three basic
requirements, It must submit an IICP that will not "appreciably reduce the likelihood of survival
and recovery" of imperiled species substantially worsen the covered species' prospects for
survival and recovery (see ESA IO(a)(2)(b)(iv)). It must provide additional biological
protections in the IiCP where feasible (,rev ESA 10(a)(2)lbxii): applicant must minimize and
mitigate the impact of takings "to the maximum extent practicable' ). And it must ensure
adequate funding to carry out the HCP (see ESA 10(ax2j(b)(iii). In NWF v Brrbhitt, the court
held that the U.S. Fish and Wildlife Service (FWS) arbitrarily found that the City of Sacramento
had satisfied these three requirements with respect to the 1997N F311CP. To comply with these
requirements, and the elaboration on these requirements set forth in N14'F v. Babbitt, the City of
Sacramento and Sutter County must revise their HCP to include the following features.

A. Key Features of an Acceptable HCP

I. Mitigation Ratio

The draft o'+1AHCP requires only 1f2 acre of mitigation land to be acquired for each 1 acre
01-7 of development. As explained in greater detail be-low, this mitigation ratio is inadequate to

provide protection for the covered species and creates considerable economic and biological
uncertainty for the Basin as urban development occurs.

An acceptable 1-ICP would require a 1.17 to one mitigation ratio on the remaining lands to
be permitted and have as one of its objectives the creation of a habitat and agriculture area in the
Basin comprising 28,537 acres. The ratio is derived from a one to one mitigation ratio that is

01-7(B) adjusted for the 13,087 acres of land remaining to be permitted to 1.17 acres of mitigation land
for each acre developed. Since 4,413 acres have already been permitted at a lower ratio, and
2,2(lU acres of mitigation land acquired, the higher ratio is necessary on the remainder to achieve
the desired outcome,

01-7(C)

included would be 17,500 acres of habitat acquired as mitigation, including minimum
200 foot casements on each side for canals passing through urbanized areas, maintenance of the
existing 4,()00 acres of airport buffer lands, and an additional 7.000 acres of open space uses,
focused on agriculture, This might include additional canals, ponds, restored marsh areas, and
additional airport buffer lands. It could also include limited park lands and trails for public use,
associated interpretive centers, restroom and parking areas, native plant and tree nurseries,
community gardens, wildlife viewing areas, fishing and boating access. boardwalks and forested
Areas.

The Land Use Table below compares the 1997 HCP"s targeted land use, the current draft
I•ICP's targeted land use and an acceptable HCP's targeted land use. The acceptable 1ICP would
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not exceed 25.000 acres in urban use. it would allow 17,500 acres of new development after
1997. with the remainder of the 25,000 acres derived from urban uses existing prior to 1997.
Habitat acquired through the one-to-one mitigation ratio would yield habitat preserves of 17,500
acres. Airport owned buffer lands maintained in agriculture are about 4,W acres. The
remaining 7,000 acres would be acquired using grants and other means, including profits from
agricultural operations. Management costs would be paid from agricultural revenues. The lands
would be managed to preserve agriculture in the Basin to support habitat protection as well as the
health of the agriculture industry. Public trails could also be included. All lands not in urban
development would thereby be under one management, the Natomas Basin Conservancy, and
coordinated by that Conservancy to maximize collaboration between agriculture, habitat
preserves, water, flood and drainage agencies, and the afrport. Landowners who want to farm
would thereby be assured that agriculture will remain viable in the Basin.

Land Use Table*
1997 Use Draft HCP Acceptable

HCP
Existing Urban/Rural Res 4,231 4,2i 1 4,231
Airport 1,551 L,551 1,551
Highways 1,435 1,435 1,435
Proposed development 17,500 17,500
Total Urban 7,217 Unknown 24,717
Land for future development remainder Remainder None
Existing Airport Buffer in Ag 4,000 4,000 4,000
Proposed Preserve - 8,750 17.500
Canals, ponds, groves 924 Decrease 924
Agriculture, include. pasture 36,606 Remainder 6,396
Idle, Ruderal, Grassland, 4,790 Remainder 0
Other
Total 53,537 53,537 53,537
* Derived frombEBHCP 111-7, Table 111-4

By sustaining farming, the proposed revision to the HCP would provide significant
economic stability and diversity to the Basin, while preventing jeopardy to listed species. All the
agricultural lands would be under the control of the habitat manager in order to avoid conflicts
between agriculture and habitat needs and to reduce overall uncertainty. However, ultimately the
agricultural community would be a full participant in the operation of the Conservancy.
Centralized management of non-urbanized lands would provide major benefits to all parties and
substantially reduce risks and losses from factors beyond the control of the.HCP or private
parties (disease, contamination, sabotage, catastrophic flood or drought).

2. Cap on amount of land to be developed.

'1'he 19971-LCl' assumed only 17,500 acres of land would be developed in the Natomas
Basin in the next 50 years, that 8,750 acres would be preserved and managed as habitat and that
other lands would continue to be used by private landowners for agriculture. The present kiCP

4
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covers 17,50D acres of land to be developed, and states that other lands are likely to be developed
in the future. By so stating, the City of Sacramento and Sutter County are telling developers and
landowners that these agencies may permit future development of lands zoned agricultural and
outside of the 17,500 acres. This approach will frustrate the ability of the Natomas Basin
Conservancy (NBC) to acquire lands needed to carry out the NBHCP's conservation program,
because landowners who have been led to expect urban development entitlements will not sell to
the Natomas Basin Conservancy for reasonable: prim, or at all.

An acceptable HCP would state as its objective that only 17,500 acres of land in Natomas
can be developed (starting 12131197, the effective date of the farmer NBHCP) and that all other
remaining lands in the Basin will be acquired or managed for habitat and habitat-friendly
agriculture, with public trails, interpretative centers and parking areas. The 1997 USFWS
Biological Opinion, plus recent data in the EIS/EIR showing the importance of virtual ly the
entire basin to covered species, provides the basis for setting the maximum amount of
development for the basin at 17,500. The 17,500 acre cap includes all infrastructure necessary to
serve urban development, including any detention basins or wastewater treatment facilities.

An acceptable HCP would ensure that a minimum of 10,500 acres is managed for
Swainson's Hawk and other upland species west of Highway 94l El Centro Road, and alongside
the south of the Natomas Cross Canal. It would ensure that a minimum of 14,000 acres of land
and associated canals. ditches and drains throughout the habitat areas are managed for.Cciant
Garter Snake and other wetiatu3 species.

3. Habitat Zones/ Location of Mitigation Land

'I'he draft NI3HCP requires minimum sized preserves and connectivity between preserves,
but it does not designate areas to be targeted fur acquisitions. This approach has already
produced harmful results under the 19971iCP scattered land acquisitions, with large "edge
effects" between urban and habitat land uses and added habitat management costs; and
speculation in land prices. The HCP must be revised so that the plan's objectives of habitat
contiguity and affordabilitv can be achieved.

An acceptable HCt' would designate habitat areas in the Basin to be permanendy
preserved, designate areas to be developed, and would hold in reserve other areas where future
development or habitat could be located. (See Map A) In generai, habitat would be designated
for remaining agricultural zoned lands west of Highway 99. within one mile south of the Cross
Canal, at least one mile wide adjacent to the boundary of Sutter and Sacramento Counties, and
include all existing NBC preserve lands. An exception would be made for the Brennan parcel,
which is an isolated parcel in an area designated by Sutter County for development, and therefore
would not be retained as preserve land.

The ultimate NBC preserve in the Northeast corner of Sacramento County would include
at least 1,600 acres of contiguous habitat. No take permit would be issued that could preclude
such a preserve. No take permit would be issued to the Sutter industrial devc1opir-Writ west of
Pacific Avenue except for a 50 acre section on the east side Highway 99, to be located at least
one-half mile north of the County boundary,
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Based on the performance of the 1997 NB 1-IC P. we know that without new safeguards
high quality habitats within the southern Basin will be destroyed and only partly mitigated with
lower quality habitat in the northern Basin. Substantial harm could result if of acquisitions art
not located and staged to protect threatened populations most affected by the City of
Sacramento's past development and the likely rapid development of the rest of the City's permit
area in the near future. Therefore, an acceptable HCP would require the remainder of the City of
Sacramento's permitted development to be mitigated within the County of Sacramento.

4. Conservation Stntegies for Uplands and Wetlands

The 1997 HCP was vague about the overall allocation of habitats among the 8,750 acres
preserved, although the fee estimation procedure assumed all lands acquired would be rice lands
north of Elveria Road. The draft successor HCP adds specificity. Three quarters of the lands
acquired are to be managed for wetland species (6,582 acres), with one-quarter to be managed
for upland species (2,t88). As our comments elsewhere demonstrate, the conservation strategy,
upland, marsh and rice land proportions, land management regimes and connectivity
implementation, and guarantees of water supply and water quality for wildlife am inadequate for
mitigating the 17.500 acres of habitat displaced by urban uses, and the effects of urbanization on
preserve areas.

An acceptable HCP would set forth detailed management prescriptions for 28,000 acres
of non-urban land in the Natomas Basin. At minimum, I0.500 acres of acquired preserve lands
west of the 1-5/Highway 99 corridor and potentially along the Cross Canal, would be managed
for Swainson's Hawk, with at least half that acreage in alfalfa or other suitable crop. Initially
upland preserve areas would be managed entirely for maximum forage (alfalfa, if feasible, or
other suitable crops) and subsequent changes in management practice as the preserve matures
should depend upon positive biological findings, or new evidence on forage values. Preserve
areas would be at minimum 1,000 acres in size. Priority acquisitions would add to existing
preserve areas until 1.000 acres are acquired. k'allawed lands (including rice lands) would be
planted in cover crops to increase forage values for all raptors. Connectivity between preserve
areas will be guaranteed and enhanced through habitat management of interconnecting canals
with 200 feet of conservation casement on each side where needed to buffer from urban
encroachment. Fisherman's Lake would be protected on the east by at least an 800 foot habitat
area. The City would not receive a take permit for the 180 acres in the "Swainson's Hawk Zone"
that have been included in the North Natomas Community Plan. An acceptable HCP would
condition issuance of an fTP to Sutter County upon Sutter's prior completion of public
wastewater collection and treatment facilities which do not discharge into Natomas Basin, and a
pub] ic stormwater drainage
system meeting water quality requirements.

An acceptable IiCP also would include at least 14,000 acres in rice production, marsh
and canals managed for giant garter snake and wetland species. Preserve areas would be at
minimum 1,000 acres in size. Priority acquisitions would add to existing preserve areas until
1.000 acres are acquired_ Marsh habitat would be encouraged through low cost methods where
natural conditions favor marsh, and managed to be compatible with airport needs. Conversion of

6



Map A: Environmental Organizations "Acceptable HCP" Discussion
Map of Natomas Basin

Major connectiv-
ity corridor north
from Fisherman's
Lake along Lone
Tree Canal,
connecting to
preserve areas
the north.

MetroAirpark
300 acre on-
site mitigation.

Airport buffer lands
are immediately north
and south of runways.

Priority area for City of Sacramento's
mitigation for impacts on Swainson's
Hawk.

Potentially more
development could be
authorized here.

Permit area for
initial 2500 acres
of South Sutter
Industrial Park and
Commercial Area.

Internal floodplain areas
not eligible for take per-
mits.

Areas where "second
stage" take permits
potentially could be
issued are within
dotted lines and in
Sutter area above.
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rice land to marsh land would be limited to unproductive edges and require an NBC technical

0'-"(C)
and board finding that such conversion is necessary to achieve adequate protection for the Giant
Garter Snake.

01-11

01-11(s)

5. Authorized Development: Staging of Take Permits

The 1997 HCP and the present draft provide one permit. to each land use jurisdiction to
cover thousands of acres oi'dcvelopment. While adaptive management techniques exist to tine
tune mitigation effectiveness over time, and a 9000 acre review point allows for evaluation of the
plan, the proposed allocation of take authority is simply arbitrary and based solely on today's
land use expectations in a dynamic market in which these could change dramatically. The "one
permit covers all" approach is simply not responsive to the biology or the economics of land
development in territories occupied by endangered species. Also, the 17,500 acres of authorized
development does not include the numerous projects by public agencies including SAFCA.
Sacramento International Airport, l*latomas Mutual Water Agency, Caltrans and Sacramento
County Public Works that will be built outside the Draft NBHCP permit areas, and in excess of
the 17,>00 acres permitted by the NBHCP, to accommodate urban development and on-going
responsibilities of these agencies.

An acceptable HCP would provide a take permit to the City of Sacramento for its 8,050
acre North Natomas Community Plan area, which is already partly built out, and would reserve
3,000 acres of take for Sutter County for legally authorized development in the Basin. It would
assume 1.683 acres (instead of 1,983) at Metro AirPark. These totals would include all
development and related infrastructure, including detention ponds. We see a potential of 4,717
acres that could shift among agencies and jurisdictions, within designated areas previously
established by an Acceptable HCP. We would support a fast-track 1TP amendment process to
allocate these acres in the future (not exceeding the 17,500 acre cap) if jurisdictions would be
required to first utilize existing take authorization before new lands would be permitted to
receive take authorixat.ion. We would also like to see projects requiring a separate Section 7
analysis by USP WS conform to the HCP with mitigation requirements to be reviewed and
approved by the Natomas Basin Conservancy and integrated with the Conservancy's program,
and be included in the 17,500 acre cap.

6. Water Agencies and SAFCA as Partners and Participants.

The draft NBHCP acknowledges the key role that two water agencies - Natomas
Mutual Water Company il`1MWC) and Reclamation District 1000 - play now and in the future

01-12 for habitat for the Basin. The projects of the Sacramento Area Flood Control Agency (SAFCA)
will likewise have major habitat impacts. However, the Plan fails to involve SAFCA, and the
two water agencies withdrew from Plan participation in February. 2002.

o1a2(s) An acceptable HCP would require active participation by the two water agencies and
SAFCA in order to ensure the continued viability of agriculture and habitat in the Basin in
perpetuity. In order to involve these agencies fully, there must be incentives for them to
participate. The HCP mitigation ratio described above would provides such incentives. By
permanently limiting urban development to 25,000 acres, the HCP would provide SAFCA with
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greater certainty about the flood protection needs it must plan for. With 28.000 acres of land
guaranteed to be in agriculture and habitat, the water agencies would be assured continued
operations in perpetuity. Over time, their constituency and client base would shrink to one patty.

01-12(s)
the Natomas Basin Conservancy. These agencies therefore would have a big incentive to be
engaged in the habitat plan and to be parties in the governance of the Conservancy.

During the early yeats, before land ownership shifts to NBC, these agencies rightfidiy
should be compensated by NBC for their contribution to habitat protection on canals, ditches and

oi-12(c) drains not under NBC ownership. '1'herefore, mitigation fees should include costs of working
with water agencies on.canal management and acquisition of canals that may be abandoned as
well as conservation casements along these canals.

Of grave concern is any potential water transfer out of the Basin. Any water transfer

01-12(D) agreements between NMWC and other parties should be subject to review and approval of the
NBC TAC and be compatible with the N6HCP. Likewlse, flood control projects undertaken by
SAFCA should be compatible with the NBHCP.

A Memorandum of Understanding that acknowledges the evolving partnership and
includes a canal maintenance plan, management practices and annual tees is an essential

01-12(E) component of an acceptable HCP. 11 rithout formal agreements with NMWC. RD tU04and
SAFCA and compliance by these agencies with take permits, any Natomas Basin 1-ICP fails the
basic test. US Fish and Wildlife Service can further assure this cooperation by making Section 7
no jeopardy findings for water and flood agency projects contingent on such an agreement-

7. County of Sacramento As Partner and Participant

The draft N$HCP does not include the County of Sacramento as a party. Both the
County in its land use authority and the County's ()epattment of Airports have done significant
damage to habitat and species without applying for take permits or mitigating for impacts on
species.. In addition, the ability of the County to allow much more intensive residential and
commercial use of lands under its jurisdiction remains a major threat. Attached as EXHIBITS 1
aiU are documents listing recent County permits for small-scale urban development in
Natomas without P'fY's or mitigation for species impacts, and documents concerning County
Airport's destruction of SWH nest trees, along with nearly 100 other trees, and illegal tilling of
wetlands.

01-13
An acceptabk HCP must have the County of Sacramento as a party and participant. It

would also prohibit the County of Sacramento from permitting any further development and re-
zoning to ag-residential use in the Swainson's Hawk zone, west of El Centro Rd, south of 1-5,
and west of the Airport. and it would require the County to require habitat mitigation fees for alt
construction in accordance with existing zoning on parcels of less than 41J acres. US Fish and
Wildlife Service is in a position to require the County to participate in the NBHCP because the
Metro AirPark development in Sacramento County is under legal challenge for an Endangered
Species violation, the US FU1S could require the County to become a party as part of the
resolution of those issues.

8
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& Governance

The draft }ICP calls for much of its implementation to be carried out by a non-profit
association, the Natomas Basin Conservancy. The Conservancy Board members are appointed
by the land use jurisdictions. Up to the present, the NBC Board has been appointed by the Mayor
of the City of Sacramento and confirmed by the City Council. Looking ahead, there is potential
for a Board that is split between two jurisdictions with significantly different interests, and mired
down in territorial and policy disputes between those jurisdictions.

An acceptable HCP would include a new governance structure that allows Board
participation by a variety of parties. It would include an appointment committee to make
appointments to the NBC Board (and a change in NBC bylaws for that purpose). The number of
Board members would be fixed at 7. The appointment committee would be comprised of the
regional directors of USFWS, CDFG, the Mayor of Sacramento, the Chair of the Boards for
Sutter County; Sacramento County, SAFCA, RD 1000 and Natomas Mutual Water Company.
Employees or current board members of any of the appointing agencies would not be eligible for
Board appointment.

9. Funding Guaranteed by the Applicant

An acceptable HCP would require land that adequate and appropriate mitigation lands,
approved by the NBC, USFWS, and CDFC'r. are acquired before grading begins. To guarantee
that adequate operations and management funds are available during the lifetime of the plan, our

01-15 proposed revised 14CP would have a back-up funding mechanism to be triggered by the land use
agencies on request by either of the regulatory agencies. The back-tip mechanism could be a
bond or an assessment district (provided that levy of spceial taxes do not require landowner
approval after development has occurred),

B. The Revised HCP as Proposed Is Feasible

01-16

01-17

The above outline of an acceptable HCP includes elements from environmentally
superior alternatives analyzed in the ETR/EIS: The NBHCP at VTI=65-69 outlines reasons why
applicants believe that the proposed plan meets statutory requirements and why a higher
mitigation ratio is not feasible. Out comments below explain why we disagree. Specifically, the
NBHCP at VII-69 states that "a mitigation ratio above.5 to I would require the purchase of more
reserve lands as mitigation. This rrovuld result in a higher price per acre for land, forcing the
mitigation fee above the acceptable margin, and making the development infeasible." It aw
says: "approving too high of a mitigation fee could make development infeasible, making it
impossible to achieve the goals and objectives of the Land Use Permittees." One flaw in this
analysis is that it doesn't address the net effects on fees of the larger mitigation ratio. (See
comments by Hausrath Economics Group, and Center for Natural Lands Management, auached.)

The economic advantages ofthe proposed revised HCP include;

there is ample land available for purchase for mitigation land since 28,000 acres of the Basin
will not be eligible for a take permit for urbanization and will be planned to be preserve land;

9
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• the additional land available for species protection in the proposed revised HCP means that the
land does not have to be as intensively managed as in the Proposed Plan, so restoration and
enhancemeni ponions_of the fee would be far less. Under present base case conditions, GG5
habitat exceeds 24.000 acres and SWH habitat exceeds 22,000 acres. Our proposed HCP retains
permanently in one large preserve, 28,O00, acres to be managed for these species, and protects the
most sensitive areas that have been historically used by these threatened species. Thus the
habitat lands need only be improved by 60 percent over all to achieve full mitieation of jrn}gS,ts.
rather than the 300 to 500 percent improvement in habitat value jolcmulalmd under the draft
IiCP.
• since, mitigation land will be acquired before grading, there will be no need for a supplementary
endowment to guarantee that all lands required for mitigation are purchased (per acre fees will be
lower);
• speculation in land prices for development tvillbe sharply curtailed in the basiit, thus reducing
the cost of acquiring habitat lands; and making it possible to use grants to acquire land at a fair
habitat land value-
- the productivity of agricultural lands under management of the Conservancy provides greater
income to the Conservancy for management and administrative costs, and for acquisition of
additional agricultural land;
• there is assurance of a permanent water supply at a scale that makes water affordable for
agricultural and habitat purposes;
• the option of using conservation easements is much more attractive under the Acceptable HCP
scenario than the Draft HCP for both farmer-landowners and for the regulatory agencies and
Conservancy, thus reducing the cost of land;
• local government will receive higher revenues from preserves maintained in agricultural uses
than from intensively managed preserve uses, and also have less costs and conflicts between uses
than were development permitted throughout the basin, interspersed with intensively managed
preserve areas;
• the net costs to local governments of lands in open space would likely be lower than would be
incurred if the same lands were developed;
• developers will likely directly pay for much of the administrative cost of acquisition since
grading will depend on habitat land being acquired first, thus reducing fees per aere;
• the cost of managing and monitoring preserves will be lower per acre and large preserves will
require much less fencing and clean-up from public intrusion;
• the scale of agricultural operations will ensure that economies of scale am achieved in
production, thereby enhancing Farming income;
• the plan allows for additional, future, undefined development totaling over 6.4f}0 acres in the
Basin, and ensures that only the highest and best uses of the developable land are attracted to the
Basin. Land to be developed is confined to specific areas where urban infrastructure can be cost-
effective and conflicts with habitat and agricultural uses are minimized.

Environmental advantages include:

• the water and reclamation districts are engaged as full economic partners in the maintenance of
the preserve, thus reducing uncertainty about water supply, quality, and canal Management
regime&.
•"edgc cflccts" and conflicts with urban uses are greatly reduced;

to
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• connectivity between preserve areas is assured;
• fragmentation of regulatory effort is minimized with one plan for the Basin to which 4 parties
in the Basin. must comply;
• the risks of mitigation failures.am minimized by the scale ofhabitat and agricultural lands
permanently preserved-

Ill. THE CONSERVATION PROGRAM FAILS TO ENSURE TIM CONTINUED
VIABILITY OF THE COVERED SPECIES IN THE NATOMAS BASIN AND
OTHERWISE FAILS TO SATISFY THE REQUIREMENTS OF FEDERAL AND
STATE LAW

A. There is No Basis for the Assertion that the Draft NBHCpWill Not Appreciably
Reduce the Liks'6hood of Survival and Recovery of Covered Species

1. Protection of the existing population of Giant Garter Snake ("GGS") in the Natomas
Basin is essential to survival and recovery of the species.

In its Biological Opinion #Pld 1319200719, Pviarch I 1, l994 "Endangered Species Act
Consultation On the Revised Natomas Flood Control Improvement Project," found that the
American Basin, consisting largely of the Natomas Basin, had the largest remaining extant
population of UG$ in existence. "Absent measures to address the prospect of future basin-wide
losses of existing giant garter snake habittit;" urban development resulting from flood protection
"could extirpate the giant garter snake population from the American Basin." Id pg. 4. The
Service found that "maintenance of a vtable poptrlotion of Ginrrt Garter Snake hr the American
Basin (Natomas) is vital to Ike survl►vrl of the species." Id. pg. 5. (EXHLBIT 3).

The USFWS Draft Recovery Plan for the Giant Garter Snake July 1999, found that
protection of the Giant Garter Snake in Natomas Basin is a"Priority I- recovery task, Id, pg. 5 1,
which the Draft Recovery Plan defines as "art action which must be taken to prevent extinction
or to prevent a species frorn declining irreversibbi". Id, pg. 48,

The Draft NBHCP acknowledges that, without measures to avoid, minimize, and mitigate
impacts of dttelopment: the City's and Sutter County's development would adversely affect the
continued existence of WS in The American Basin. Id., pp. VII-7-8, VII-9.

2. Protection of the existing populations oi$wainson's Hawk ("SWH") in Natomas Basin
is essential to survival and recovery of the species in California,

CDFCr's California Endangered 4ttecies Act Consultation for the American River

Watershed lnves' , (1990) found that -''he Natamas area reach ofthe Sacramento River

provides one of the highest concentrations ofSwainson :s Hawk nesting territories in California."

Id pg. 4. "The Department believes that the Natomas area is an exseniia! habitat for the
remaining Swaiitsnn's Hawks In the Central alley. This species cannot sustain significant
losses of nestingand /or foraging habitat as a result of dcotitopmcnt activity in the region," Id. p.
?.

II
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FWS's December 17, I997 Biological Consultation of the former NBHCP found that
"The nesting population (of Swainson's Hawks" along the Sacramento River levee adjacent to
the Natomas Basin "is considered so significant by CDFG that its loss or reduction could cause
them (CDFG) to seriously evaluate a change in the status of the Swainson's Hawk from
threatened to endangered.- irL pg. 5-

The Draft NBHCP itself, p. VIl-I I. says that "The Natomas Basin provides foraging and
nesting habitat for the Swainson's Hawk and is imoortattt to the continued viability of the
Swainum' e Hawk,": and acknowledges that without measures to avoid, minimize, and mitigate
impacts of development, the City's development -might adversely affect the continued existence
of SWH in the Basin," Id.. pp. VII-14.

3. There Is No Basis for the Draft NBHCP's Assertion that the .5 to I Mitigation Ratio
Will Fully Mitigate for Impacts on Species and Not Appreciably Reduce the Likelihood of
Survival and Recovery of the Giant Garter Snake and the Central Valley Population of
Swaiason's Hawk.

In light of the critical importance of Natomas Basin to the survival and recovery of two
imperiled species, it is imperative that the NBHCP use great caution to prevent irreversible
species decline, The imperative for caution is especially obvious where the mitigation for
impacts of take are not implemented until after habitat destruction, and the efficacy or failure of
the mitigation program will not be known for many years, when it is it is too late to undo
mistakes_ See FWS Section 7 Consultation Handbook (calling for FWS to err on the side of
imperiled species in the face of incomplete information).

Yet the Draft NBHCP does the opposite: only I/2 acre is protected to "mitigate" for
destruction of each acre of habitat of imperiled species. There is no basis to believe that the .5
to I"mitigation ratio" will fully mitigate for impacts or avoid reducing the survival and recovery
prospects of the imperiled species. The Draft NBHCP's assumptions about the quality of habitat
lost in comparison to quality of habitat conserved are n©t substantiated by the EIR/EIS or by
independent biological opinion. For more detail on this issue, please review separate letters from
the Swainson's Hawk Technical Advisory Committee and from Friends ofthe'Swainson's
#lawk,

a. Habitat Conservation Plans Usually Provide A mitigation
Ratio Of One Or More Acres Preserved For Each Acre Developed.

01-21
The U.S. Environmental Agency, in its comment letter dated September 3r}, 2002,

"Detailed Comments" attachment, pointed out that "habitat conservation plans usually provide
for a mitigation ratio of one acre of mitigation land for every acre lost".

r
01-21(B) Other I ICP's in the Central Valley typically require a 1 to 1, 2 to 1, or even 3 to I

mitigation ratios. The San Joaquin County HCP (adopted 2001) requires a I to t mitigation ratio
For lands converted from agricultural use, including fallow (and, (except vineyards and orchards).

12
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01-22(B)

San Joaquin's farmlands arc foraging habitat for the Swains•an's ftawks, (the major species
covered by the San Joaquin HCP). The San Joaquin HCP also requires 3 acres of compensation
for every acre converted from "natural" land, including aquatic habitat AND man-made canals
and drainage ditches (unless lined with concrete), a striking contrast to the .5 to I of the NBHCP.
The San Joaquin HCP permits a.5 to t mitigation ratio only for'tinulti-usc open space lands"
consisting of vineyards, cultivated parks, orchards, and similar uses which are clearly little nor
no habitat value. Conversion of occupied GGS habitat identified in the San JMuin PlanJs

WIMan:

7'he Draft Yolo County HCP, and the Preliminary Conservation Strategy of the Draft
South Sacramento County HCP require a i to 1 mitigation ratio for conversion of farmland
similar to Natomas non-rice farming, These areas are also foraging habitat for Swainson's
Hawks. The Metropolitan Bakersfield HCP (1994) requires a 1 to 1 mitigation ratio for
conversion of agricultural and "open land", and 3 to I ratio for conversion of -natural land".

Brookfield Homes+'N`f! has offered a t to I mitigation ratio for its proposed development
north of the City. (EXHIBIT 4, p.2) The City of Sacramento's proposed "Joint Vision" for
Natomas proposes a ratio of one acre of open space, including species habitat, for every acre
developed. (EXHIBIT 5, p.14)

b. The Wildlife Agencies' Previous Agreement To A .5 To I
Mitigation Ratio in The Early Negotiations Of The NBHCP Was Conditioned Upon

implementation Of Other Species Protections Measures Which Are Absent In The Present
Draft NBHCP

The 5 to I mitigation ratio in the current draft 1VBHCP was carried over from the 1997
t-1CP without any new analysis. The 1997 HCP, in turn, adopted the .5 to 1 ratio as a result of
negotiations among wildlife agencies, local governments and developers reaching back to 1994.
In their letter dated August R, 1994, (FJfHIBIT G.), FWS and CDFG initially agreed that a.5 to I
mitigation ratio -should apply to the gross development of any land in the Basin", but P& as.to
the Giant Garter Snake, and several other species using C,GS habitat. USFWSJCDFG stated that
there must he additional habitat areas in addition to the .5 to 1 ratio, for other snecies not t>_sing
0SiS habitat. !d p. 2. "Species conserved by including upland habitat components, in addition
to the .5 to I" included Swainson's Hawk and four other species.

The wildlife agencies also required that all GGS habitat provided under the 5 19 _1
mitjgation ra he coirvp,rtedtQnarsh. "The Service and the Department accept this ratio (.5 to
1) based on the assumption that doubling or tripling of habitat values on half the land base is
possible only through restoration and management of natural wetland habitat. .. We have not
^n_gdy et i ie3 tidlg 313atiNlo to three fold enhancement of ¢iant garter snake bitat

values can be achieved on lands devoted to agricultural productId, pp. 3,4. Other key
requirements included canal bank management, unobstructed conzcectivity, and permanent 250
meter buffers• "Participation by water eomnaniec and reclamation districts is ess-c;dW to
design and managcmcnl of the HCP habitat preserve." Id., p. 6.
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The F WSlC17FG letter of September 28, 1994 (EXHIBIT 7) outlined additional
components of the "pack:^c;e" for.5 to I mitigation, including designation of priority areas for
habitat acquisition, exclusionary zones where "take" (development) would not be allowed, Id p.
2; best management practices for water conveyance facilities. ld p. 3. In its December 7, 1994
memo. (EXHI IT $). the Service also said that "habitat conservation must occur prior to habitat
destruction...". Id p. 2.

The 1)rat) NBH(T omits most of the protective measures which initially made the-5 to I
mitigation acceptable to the wildlife agencies. Only 25410 of mitigation lands are to be converted
to managed marsh. There is no additional mitigation, in excess of .5 to 1, for destruction of
SWH habitat. Buffers between urban development and habitat preserves can be urbanized after
acquisition of the mitigation habitat tand. There is no mechanism for unobstructed connectivity
between habitat preserve units, {see below}, no priority zones for habitat acquisition, no "no-
take- zones, and no conservation of habitat before habitat destruction. Measures in the NBI4CP
pertaining to management of waterways for benefit of species are fictitious because Iti)I OQtl and
Nt41WC withdrew from the Draft NBHCP in February 2002 and have refiued to sign it.

c. The Acceptability Of The .S To I Mitigation Ratio In The
Former NSHt;P Was Based On The Assumption That Development Would Not Exceed
17,Sp0 Acres, And That The Rest Of The Basin Would Remain In Agriculture. The Draft
NBHCP Now Anticipates Considerably Here Development, And The City Is Proposing
Development That Greatly Exceed* The Former 17,51I0 Acre Threshold.

The former NBHCP's conclusion that a.5 to I mitigation ratio would work was based
upon the assumption that development in the Basin would not exceed 17,500 acres during the
next 50 years, and that much of the rest of the Basin would remain in agriculture, notably rice,
which would augment the habitat value of the reserve lands. N1YF it Babbitt (2000) 128 F.
Supp.2d1274.1281.

The cum" draft NBHCP anticipates that there will be substantial development in the
Basin beyond the 17,500 acres covered by the NBHCP and MAP HCP (subject to new permit
and mitigation requirements), (NBHCP IV- 18). but fails to account for the impacts in its
conservation strategy. City staff have proposed a"loint Vision for Natomas". which; when
approved by City CounciL will designate an area of 10,UDU acres in Natomas for inclusion in a
Sphere of influence for future annexation and urban growttt. (EXHfBIT 5). The failure of the
Draft HCP and DEISlEIS to address the potential effects of this future development raises
serious questions about the viability or the conservation strategy.

d. The Reasons Asserted For'[`he.5 To I Mitigation Patio Lack
Credibility And Factual and Scientific Support.

New biological information developed as part of the ElftlEIS process reveals that the
basic premise of the mitigation ratio, established in the 1997 N1314CP and continued in the
current draft NBHCP, is not supported by biological evidence. The false premise of the
mitigation ratio is that the Natomas Basin is a mix of habitat and non-habitat, and that lands
acquired as mitigation will have far superior habitat values than lands converted to urbanization.
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.See i)raft NBHCP IV-5, I-I$, 19, VII-67- In the.EtRlE1S process, CdS analysis showed that
virtually all of the undeveloped parts of the Basin support either Giant Garter Snake or

01-24 Swainson's Hawk and other covered species:

The draft NBHCP fails to consider this important scientific data, and the resulting
possibility that habitat destroyed may have habitat value equal to or greater than the habitat value
of the mitigation land. The NBHCP fails to quantify how much habitat in the permit area is

01-24(13) "inferior" habitat and how. much is "superior" habitat; and how much mitigation habitat will be
superior to, or inferior to, the habitat permitted to be destroyed by the NBHCP. The Draft
NBHCP fails to provide information to back its conclusion that each acre of Afatomas habitat
subject to urbanization is so degraded that its loss can somehow be compensated through the
inadequate mitigation ratio.

01-24(C)

01-24(D)

01-24(E)

01-24(F)

There is no evidence that Natomas Basin habitat has less habitat value than other
farmland habitat ( including fallow land) in San Joaquin, Yolo, south Sacramento County, and the
Bakersfield area, where the mitigation ratio is I to 1 for development of ordinary farmland.
There is no explanation as to why Natomas habitat is worth mitigating at only .5 to I, whereas
similar habitat in the region is mitigated at I to 1, or greater for aquatic habitat and canals.
Almost all species habitat in the Central Valley and southern California has been impacted by at
least a century of agriculture and other human uses-

The previous findings of the wildlife agencies, cited above, that Natomas supports
critical populations GGS and SWH, are strong evidence that Natotnas habitat is r than
habitat elsewhere. (n,f QGS and SWH^ and therefore merits a higher level of mitigation than I to
I replacement.

The USFWS At1t^Acan Riytr Watershed ((t^^gatian Nsiornas An^ Su stantiati
Re ort, Vol. IV. November 1991, fottnd that:"The Natomas Area supports & highly significant
and diverse Sacramento Valley wildlife assemblage. ...Natomas includes one of the last and
largest expanses of uuurbanized natural overflow land and highly si gnificant essentially
irreplaceahlc wildlife, ecosystems in the southern Sacramento Valley Region." Id, pp. 33, 3d.
This theme is echoed in other scientific documents. Recent degradation is a result of
development permitted under the former NBHCP, decisions by landowners to fallow or degrade
land to in anticipation of development. intensified vegetation removal by the water agencies, and
trce removals and illegal wetland filling by the County of Sacramento.

The draft NBHCP asserts that GGS-friendly management of rice fanning by the NBC
will substantially increase habitat value of rice farms acquired for mitigation land, (HCP I- I8,
VII-67), but fails to describe the Conservancy's management techniques which so greatly
enhance the habitat value of rice farming as to justify a.5 to I mitigation ratio, The
Conservancy leases its rice farms to farmers using conventional rice-farming techniques, and the
use of herbicides and pesticides, including the controversial "Warrior" pesticide, is allowed on
Conservancy lands,

A .5 to I ratio mitigates for destruction of habitat values only if the habitat value of the
mitigation land is trebled (original habitat value of mitigation land plus creation of new habitat
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value equal to the habitat value of the parcel twice this she that was destroyed). The wildlife
agencies' letter of August 8, 1994, supra, correctly pointed out that there are no studies showing
that two to three-fold enhancement of giant garter snake habitat values can be achieved on lands
devoted to agricultural production. (EXHIBIT 6. o. 3). No doubt rice farming and land
management on NBC preserves is more wildlife-friendly, but certainly not enough to claim a
doubling or trebling of habitat values and populations of protected species.

The draft NBHCp claims that conversion of 25'"/0 of NBC lands to managed marsh
greatly increases habitat values for GGS (HCP I- 19, VII-67), but offers no scientific basis or
study or any information that demonstrates that managed marsh will, in tact, multiply habitat
values and GGS populations. Severely compromised functional habitat connectivity and habitat
fragmentation by urbanization remain as very serious problems which are not addressed by the
managed marsh strategy.. The assumption that managed marsh, as designed by the NBC and
described in the draft NBHCP, will fully mitigate for impacts on t}GS arising from destruction of
much larger areas of existing occupied COS habitat, remains an unproven hypothesis, which is
too speculative to be the basis for a risky and unproven .5 to I mitigation ratio for the taking of a
critical population of an imperiled species.

The 3 to 1 mitigation.ratio is made even more unworkable by the incompatible habitat
needs of GGS and SWH. GGS is an aquatic snake that is usually in or near the water. SWH is
raptor which hunts for small rodents in upland fields. The assertion in the Draft NBHCP. p. V-
19, that rice fields can be managed to "greatly increase the habitat value of ricelands" for SWH
foraging habitat ignores these basic scientific facts. Rice fields are typically flooded in late
spring, shortly after the arrival of the SWII, and are unusable for foraging by SWH until after
harvest in September and October, by which time the SWH have departed for Mexico. The rice
field edges and follow fields within rice areas are used as foraging habitat by the low-flying
Northern Harrier (Marsh Hawk).

The Nf3HCP resolves the incompatibility of habitat needs by dedicating 75% of the
mitigation land to GGS habitat (rice and managed marsh), and severetv undermitigates for take
of SWH habitat by dedicating only 25"/0 of the NBC preserves to upland suitable for SWH
foraging, even though the majority of land developed under the NBHCP is SWH foraging
habitat. As txnhuncd ctsewbere in our comments- 25% of a.5 to i mitigation ratio does not
come close to protecting SWH from development threats. Further discussion of this issue is set
forth in the separate comment letter by the Swainsoa's Hawk Technical Advisory Committee,
dated December 1, 2002. and a separate comment letter by the friends of the Swainson's Hawk.

4. The Draft NBHCP Fails to Protect Aquatic Habitat Connectivity or Mitigate For
Disruption Of Aquatic Habitat Connectivity Necessary for the Survival of the Giant Garter
Snake

t;GS move around to find suitable habitat and food (tadpoles, frogs, small fish) as
conditions in the rice fields, marshes, canals, and ditches change, especially during the dry
summer months. "Thus connectivity between canals and ditches in ditierent areas and between
these systems and other habitat types is extremely important for genetic interchange and ability
to find summer habitat," (Draft HCP p.11-13). Some of these canals were destroyed or severely
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degraded by urban development under the invalid ITP issued to the City under the former
NBHCP. More will be destroyed or made unusable for GCiS by development permitted by the
MehoAirPark HCP and the Draft NBHCP. The maps of current water drainage and delivery
canals in the draft NBHCP, Figures 3 and 17, show a number of irrigation canats within the City
and MAP area that, in fact, have already been destroyed or made non-functional due to
development. Those canals within the City shown on Figure 17, as "most likely to remain",
were severely degraded by urban development and modification permitted by the City's Invalid
iTP and are no longer functional connectivity habitat. The canals running through MetraAirPark
will be destroyed, except for a narrow canal paralleling Lone Tree Rd_ See comment letter of
Eric Hansen. Giant Garter Snake expert, regarding Metro AirPark HCP, January 20, 2001.
(F„W;-IIBIT 9) Environmental organizations have also written a 60 day letter notifying 1.1_S. Fish
and Wildlife Service of their intent to challenge the approval of a take permit for Metro Air Park.
(See letter, EXHIBIT 10)

The South Sutter County Specific Plan, for 3500 acres of industrial development, adopted
April 17. 2002, is within the area covered by the Draft NBHCP. It includes a strip of
development one mile wide and four miles long running east-west across Basin from the
NEM[)C to the North Drainage Canal, creating a barrier across the Basin and destroying wildlife
habitat connectivity, particularly aquatic habitat connectivity for the Giant Garter Snake. The
barrier is completed by an intended 1400 acre wastewater disposal area between the North
Drainage Canal and the Sacramento River. This industrial barrier would prevent GGS from
moving between the northern and southern portions of the Basin, and would isolate NBC
preserves in Sutter County. The Draft NBHCP requires no buffer between canals And Adjacent
urban deveiopment. It must be assumed that habitat values of remaining waterways passing
through Sutter's development will be destroyed by modification and urban impacts. This
deve9opment,ca.reatcd barrier would likely have major adverse impacts upon GGS and would
severely impact the viability of the Natomas population of GGS, The DI';tIiJEIS fails to address
this issue

The U.S. Fish and Wildlife Service, in its comment letter to Sutter County during CEQA
review of the, Specific Plan. expressed very strong concerns about the potential destruction of
wildlife habitat connectivity by Specific Plan development, as did Eric Hansen, Consulting
Wildlife Biologist and GGS expert. Copies of these letters, dated December 20. 2001, are
included as I;XHIt}ITS 1 I and 12.

The Draft NBHCP;jocs nothing in protect aquatic habitat Otumctivity or to replace
habitat c.onncctivitv destroyed or deg ,rgig,d by development varRnitted by the NBHCP A .5 to 1
mitigation ratio, based an acreage, does not replace or protect destroyed conrtectivity. Vague and
unenforceable measures are discussed at pp. tV-7 - 9, for maintaining connectivity between
NBC preserves, including unspecified "appropriate actions", "moving reserve components,"
"consolidating reserve acquisitions!' (meaning, selling preserves and buying new ones with better
connectivity), casements and other transactions requiring consent of third parties. The llraft
HCP also claims that the land use jurisdictions will promote compact growth, which is belied by
Sutter's huge industrial-commercial reserve, and the City's recent "Joint Vision" proposal. The
Draft NBHCP fails to address the protection of aquatic habitat connectivity except as to NBC
preserves.
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The Draft NBFICP proposes various GGS-friendly waterway management techniques for
RD 1000 and NMWC, but those agencies withdrew from the NBHCP in February 2002 and have
not agreed to implement these measures.

Adoption of the EIR/EIS preferred Alternatives One or Two, increased mitigation to I to
I ratio, would provide better assurance of habitat connectivity because ownership of larger
parcels, and increased opportunities to acquire lands that will complete connectivity.

We defer to the anticipated comment letter by Eric Hansen, Consulting Wildlife Biologist
and expert on GC'rS, for fiirtlter discussion on aquatic habitat connectivity.

5. Measures For Protection of Habitat Provided by ATatotnaa Waterways
and Canals Are Inadequate and Rely On Voluntary Actions of Water Agencies Wbieh
Have Withdrawn from the NBfIGP

Natomas drainage and irrigation canals, and land alongside the banks of the canals,
provide valuable habitat for GGS. Gf critical importance to the survival of GGS is the presence
of vegetated cover on the canal banks, (HCP p. 1-1 5). GGS are vulnerable to predation in
unvegetated canals, (IICP p,1I-l0). The NBHCP prescribes various Best Management Practices
to be used by RD 1000 and NhiWD. However, RD 1000 and NMWC withdrew from the
NBHCP discussions in February 2t02, and have stated that they will not participate in the
NBHCP unless, certain issues aft resolved to their satisfaction. There is no evidence that they
have agreed to implement all of the measures contained in the NBHCP. Implementation of any
of the IVBHCP's measures by RD 1000 and NMWC would be purely voluntary, and for that
reason cannot be relied upon as part of the NBHCP's ongoing conservation strategy.

We defer to the anticipated comment letter by Eric Hansen, Consulting Wildlife
Biologist and expert on i;t'iS. for further discttssion on the adequacy of measures proposed for
management of canals and waterways

6. The Draft NUHCP Fails to Prevent Potential Take +riSpccies and Habitat One Ttt
Contamination By Wastewater Discharge From Sutter County's Proposed Industrial
Development Permitted By The Draft NBHCP

The South Sutter Specific Plan for 3500 acres of industrial development, covered by the
Draft NBHCP, allows individual developments to use individual unspecified private "on-site"
wastewater disposal facilities indefinitely, until (and if) there is funding to build a conventional
public wastewater disposal system,'l'lte proposed-public wastewater disposal system, if it is ever
built, would include a 100 acre. unlined effluent basin 16 feet deep, and discharge of treated
wastewater onto an area of at least 1,400 acres in Natomas (between the North Drainage Canal
and Sacramento River), which would grow corn (to soak up nitrates). See South Sutter County
Specific Plan, Infrastructure Master Plan, in the possession of CDFG and USFWS. Relevant
pages of the adopted Infrasnucture Master Plan are attached as
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Much of the proposed 1,400 acre wastewater disposal areas is outside of the NSHCP's
permit area. The 1,400 acre wastewater treatment area is not included in the County's
application for "take permit" but would effectively eliminate both wetland and upland species
habitat values in. that 1,400 acre area. A portion of the wastewater area is within the "Swainson's
Hawk Zone" portion of Sutter County, which the NBHCP states will be taken out of urban
designation in the Sutter County General Plan.

The South Sutter Specific Plan prescribes no measures to prevent discharges of
wastewater into the Natomas Basin ecosystem. Septic systems don't work in Natomas due to
impermeable clay soil, Once into RD 1000 canals, wastewater could potentially be circulated
throughout idatomas Basin. Wastewater discharges, treated or untreated, from these private
facilities and the 1,400 acre wastewater disposal area, would drain into the RITL000 drainage
canals that are habitat for CGS and other aquatic animals and which also provide irrigation water
to rice fields which are habitat for GGS and numerous other wetland-dependent species.

The content of Sutter's industrial-strength wastewater is unknown, but experience has
shown that wastewater, depending upon content, can have serious and long-lasting deleterious
eiTccts upon aquatic organisms. Particularly vulnerable would be amphibians and small fish
which ate the food of the GGS.

Assuming that the Sutter facilities are properly permitted by the Regional Water Board,
there is no guarantee that facilities would remove industrial toxins, which would likely include,
at minimum, chemicals and industrial solvents used by industries. Accidental discharges from
private wastewater facilities and small community facilities are not uncotntiton, often resulting
from negligent or inattentive operation, lack of maintenance, operator error, insufficient capacity,
or heavy rainfall or a localized flood which causes overflows. A substantial portion of the South
Sutter Specific Plan is located within the 100 year flood plain. Experience elsewhere has shown
frequent instances of industrial operators illicitly disposing of toxins by pouring them into the
sewage system.

Serious concerns about impacts of discharges were expressed by letters to Sutter County
during the CEQA comment period by the Central Valley Regional Water Board, and
Reclamation District 1000, and in Rt) tOUtl?s opening brief in the pending CEQA lawsuit on the
Specific Plan. (EXHIBITS 14, 15. 16. 17, I?). The Natomas Basin Conservancy pointed out that
there is no market for rice irrigated with sewage, and expressed concerns about potential
contamination of Conservancy preserves. (EXH1BiT 19. on. 2A). Poisoning of protected
species or destruction of species habitat by contaminants contained in wastewater is unlawful
taking under the Eeiieraf and California ESAs, The potential for discharge of toxic wastewater
from development in the South Sutter Specific Plan poses a significant threat to aquatic species
throughout the Natomas Basin, including CG5 and prey species eaten by GGS.

There is no financially responsible party to clean up and re-mediate any wastewater
discharge that may occur. unless the regulatory agencies trace it to a solvent offender and prevail
in an enforcement action-
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The wildlife agencies should not is.ggg an ITP &_a _v, ^ygl4pment which carries the
potential io,^ont?rninate the Natomas aauatic ecosystem with sewagg,snd industrial toxins and
ftbng , Issuance of permits by the Water Board does not assure that there will be no such
discharges. Indeed, the Water Board and RD 1000 are very dubious about the efficacy of
Sutter's proposals for wastewater disposal; and have urged Sutter's completion of operational
community wastewater facilities prior to devetopment.

The only responsible course is for the wildlife anenc aa to condition issuance of an ITP to
Sutter County only upon 5utter's prior gmpjgljon of osMk wastewater n tiQn and tre_^..^...
f;cilities which do not discltarge into Natomas Basin,

7. The Draft NBHCP Unreasonably Jeop*rdizes the Continued Viability Of Covered
Species By Falling to Require Protection Of It'rg6-Value Habitat Areas With Known
Pupubttions of Covered Species, and By Allowing All Mitigation Acquisitions to Be Located
in Sutter County

Draft NBHC P Figures 12 and 13, maps of records of GG5 and $WH, shows the species
distributed throughout Natomas Basin, but with records of sightings concentrated at certain
locations. These records indicate significant species populations at those locations, largely in
Sacramento County. Most S W14 foraging habitat is in Sacramento County. Some of these
records have been consistent year after year, A logical habitat mitigation program would seek to
acquire preserves in these areas of known concentrated species use, particularly where a.S to I
mitigation ratio greatly ►imits what can be acquired. However, this was not done under the
former NBHCP until required by the May 15, 2001 Natomas Settlement Agreement.

The NBC's first land acquisitions were 3 adjoining parcels of 338 acres in Sacramento
County, next to Sutter County. All subsequent ecquisitions, until the August 15, 2000 Federal
Court decision, were in Sutter County, totaling 1313 acres, in locations then having minimal
records of presence of CGS or SWH, for prices between S3,600 and $4,500 per aere.
The NBC did not acquire any more land in Sacramento County, because it was more expensive
than Sutter County land: nor did the NBC ask the City to increase the mitigation fee so that lands
could be acquired in Sacramento County_ The NBC was under strong pressure from developers
to minimize costs to minimize mitigation fee increases.

The May IS, 2t1U1, Natomas Settlement Agreement required, at plaintiffs insistence, that
all habitat acquisitions under the settlement agreement be within Sacramento County, in areas
designated as "Zone I"( Fisherman Lake area) and "Zone 2" (between Sacramento, Sutter
County line, NEMDC. and 1'owertine Road). These areas have documented significant
populations ofGGS or SWFI.

The Executive Director of the NBC trpeatedfy stated his opposition to the requirement to
acquire within designated zones or within Sacramento County because of higher land prices.
Nonetheless. 1,145 acres of mitigation reserves, with documented habitat valuas for CGS and
S WH, were acquired in Sacramento County, for prices between $7,500 and $11,t7DD per acre,
that obviously would have not been acquired otherwise.
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Land prices in unincorporated Sacramento County. will always be higher than in Sutter
County, outside of the Specific Plan area, due expectations of development entitlements. The
FPS Revised Fee Estimate, October 11, 2002, p. 9, assumes NBHCP mitigation land acquisition
prices averaging $6;000 per acre, which will not buy land in the Sacramento County area of
Natomas Basin.

The history of the NBC's land acquisitions, and the low-ball acquisition cost in the
Revised Fee Estimate of the NBI-ICP, leads to the conclusion that if the NBC is allowed to
acquire anywhere in the Basin, it will very likely resume its past practice of buying mostly
lower-cost properties in Sutter County, to the exclusion of more expensive Properties; in
Sacramento County that may have greater documented biological values_ The City states that the
requirement of 4410-acre minimum size for preserves will requite the NBC to acquire more land
in Sacramento County, to complete three reserve blocks that are presently less than 400 acres
each. However, the NBHCP imposes no timeline for increasing reserve parcels to 400 acres, and
the wildlife agencies do not have authority to impose enti+rceable deadlines for meeting this
requirement. The Draft NBHCP allows waiver of the minimum reserve size requirement

The FlRIEIS and NB3-ICi' arbitrarily fail to consider the potential impacts of permitting a
cost-focused mitigation strategy that would lead to concentration of future acquisitions of
mitigation lands in Sutter County, to the exclusion of farther acquisitions in Sacramento County.
Please refer to additional detailed comments on this issue in a separate letter submitted by
Friends of the Swainson's Flawk.

S. The Draft NBHCP .Ieopardizes the Continued Existence Of Covered Species In
Natotnas Basin of By Allowing 20% of Mitigation Acquisitions to be Outside of The
Natnmas Basin

As discussed above, the wildlife agencies have found that the Natomas Basin populations
of CiGS and S WFC are critical to the survival and recovery of both species. Failure of the
NBiiCP to preserve these critical Natomas Basin populations could jeopardin survival and
recovery of these species. The .5 to I mitigation ratio is very risky. Allowing 241A of the
mitigation land to be acquired out-of-Basin effectively reduces the mitigation ratio to.4 to 1, for
the Natonias populations of CiGS and S Wtt whose survival is the goal of the NBHCP. There is
no reasonable basis for authorizing out-of-Basin mitigation, and increasing the risk to Natomas
Basin species populations by allowing it.

The 1997 HCT' prohibited acquisition of upland habitat outside the Basin. The 2flQ2
NBHCP does not include this restriction. Please see separate comments by the Swainson's
Hawk Technical Advisory Committee and Friends of the Swainson's Hawk on the likely impact
of out-of-basin acquisitions of lands intended to mitigate for loss of 5wainson's Hawk foraging
habitat in the City of Sacramento.
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9. The Draft NBIiCP Unreasonably Relies Upon The Assumption That Substantial
Areas Of Unprotected Private Lands In Natomas Will Voluntarily Remain In Agriculture
Despite Urban Development Permitted by the NBFICP

The Incidental Take Statement in the Draft NBHCP, p. VI1-3. states that the greatest
impact of urbanization on covered species is the loss of farmland, but that agriculture will
continue in the Basin and will to provide habitat for GGS and S WIi. The NBHCP and Daft

EIRJFIS do not consider the possibility that those effects of urbanization which are detrimental
to agriculture (such as restriction or prohibition of aerial teeding of rice fields and aerial
application of agricultural chemicals), development ambitions of landow"crs, and decisions by
local government, may lead to severe decline of agriculture, with detrimental impacts on species,
as a consequence of the development permitted by the NBHCP. The Draft NBHCP, p. III-17.
points out a "trend of property owners in urbanizing areas to fallow rice field in expectation of
urban development,"

'The NBHCP cannot reasonably assume that landowners will voluntarily remain in
agriculture as the arca urbaniz,ees under the NBHCP. For example, nothing prevents local
government from re-zoning agricultural land to small•parset agricultural-residential {"ag-res")
zoning, which would effectively destroy habitat.

lt/. The Draft 14BH.GP Conservation Strategy Unreasonably Relies Upon The
Assumption That Sacramento County Will Voluntarily Retain Existing Agricultural
Zoning In the Swainson's Hawk Zone and Not Permit Development In That Area

The Draft'F*18HCP, p. IV-22, says that "the otjMn strategies to mitigate impacts to the
Swainson's hawk ... are to avo[d det±elonment in $wamson's Hawk zm and to acquire
upland habitat as Mitigation Land inside the Swainson's Hawk zone." (Incorrectly shown in
Draft Figure 13).

However, most of the S WH zone is within the unincorporated area of Sacramento
County, which is not a party to the NBHCP. Nothing prevents the County from rezoning for
development (hopefully with incidental take permits), or, as is more practicable, reznning for
small-parcel ay,ricplturst-residential development, which effectively destroys habitat values.
There are numerous ag-ies parcels east of Natomas, and in southern Sacramento County. Since
the inception of the former NBHCP, Sacramento County has allowed some small-parcel
development in Natomas without incidental take permits. (F,^t^BIT l^. The NBHCP arbitrarily
fails to address the risks and impacts of continued incremental development in Sacramento
County's area of Natomas to the SWH.

11. The Draft NBIiCP Conservation Strategy Unreasonably Relies Upon The
Assumption That There Will Be Continued Water Supply To the NBC's Reserves Despite
Impacts of Urban Development and Decline of Agriculture, and Despite Possibility of Loss
of Water Arising from Regulatory Actions or From Water Transfers.

The Draft NBIK'P mitigation strategy for t1GS relies upon continued habitat connectivity
provided by R!] 1000 and 4M WC canals, and upon delivery of water to NBC preserves and to
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rice farms and canals that are GGS habitat. However, the NBHCP p. VII-62, also admits that if
urban development occurs at levels that reduce or eliminate agriculture in the Basin, the
components of the irrigation system that support GGS would likely also decline, "probably
resulting in extirpation of the GGS front the Basin."

Although the NBI-ICP mitigation strategy relies upon continued canals and water
delivery, the NBHCP includes no "cap" on development, or any other measures that would
ensure the continued existence of waterways in Natomas sufficient to support GGS. The HCP
must address the possibility that development permitted under the NBHCP, plus the pending
Sacramento "Joint Vision" (which potentially could convert another 10,000 acres of rice farms to
urban development) could lead to very serious decline of the waterways which service rice
farming.

The Draft NBHCP, p. IV-32, points out the possibility of long-term water shortages
due to potential future regulatory action. Moreover, water users south of the Delta have began
negotiating the purchase of large quantities of water from Sacramento Valley agricultural water
users. See EXHIBIT 20, 5acrameoto Bus^ness Journal, There is no evidence that sufficient
groundwater would be available to replace surface water ifNatortlas Mutual Water Company
ceased supplying surface water. The DEIS points out that there has been no determination of
sustainable yield of the aquifer. Any conclusions on that topic would require complete scientific
studies which has not been performed.

Given the demand for water in the State of California and the potential far water transfers
out of the Basin, the availability of adequate water supply to support Giant Garter Snake and
aquatic species in the Basin is critical. The best way to ensure water availability is for NBC to
acquire sufficient land with water rights and accompanying shares ofNMWC stock, so that NBC
would have a controlling interest in Natomas Mutual Water Company. There is no evidence that
ground water could support the preserve system, and surface water is necessary to the
connectivity between preserves or to maintain waterways and continued cultivation of rice in
Natomas Basin_

Councilmetnbcrs. It is very likely to be adopted.

It is very clear from the "Joint Vision" documents and draft MOU, and statements by
City staff and Councilmembers, that the "Joint Vision" is the first step towards approval of up to
10,000 acres of new development. The cumulative impacts of potential "Joint Vision"
development, in addition to the 17.500 acres of NBHCP development, is not considered in the

12. The Draft NBHCP Conservation StrateV Is Inleasible Due To Probable Effects Of
Sacramento's Proposed '"Joint Vision For Natomas"

The City Of Sacramento recently released its proposed "Joint Vision for Natomas",
EXHIBIT 5_ calling for creation of a Sphere of Influence ('"S01") of 10,000 acres for future

annexation and urban growth north of Elkhorn to the County line, and between hfetroAirPark

and the i*iPMnC, all of which would be in excess of the 17,500 acres covered by the NBHCP.

The USF WS and CDFG expressed major concerns about "Joint Vision" in their joint toner dated
September 16, 2002. "Joint Vision" is supported by top-level City and County executives and
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draft NBHCP and EIRfEIS, not in the NBHCP's conservation strategy. Three obvious impacts
not addressed by the draft NHHCP and EIS/EIR are;

(1) The cumulative impacts of up to 27,500 acres of new development, instead of 17,5M acres,
upon species and the environment, and the effect upon the feasibility and implementation of the
draft revised NHHCP mitigation strategy designed for 17,500 acres of development.

(2) Development of a substantial portion of the SOT area, in addition to development permitted
by the N$HCP, and MctroAirPark. HCP, may jeopardize the survival and recovery of the GGS
despite any mitigation program. The great majority of locations of GGS records in Natomss, to
date, are within the proposed SO] area and the areas perm itted to develop under the
MetroAirFark and NBHCP (see Draft NBHCP, Figure 12, "Giant Garter Snake Records"):
Maintenance: ot'a viable GGS population in Natomas is essential to the survival of the specks
See USFWS Biological Consultation, March 11, 1994, p. 5, EXI]SIT 3.

(3) It will very likely be impossible for the NBC to acquire mitigation land within the 10.000-
acrs "Joint Vision" 5U1 area due to lapdowner expectations of development entitlements flowing
from the proposed Joint Vision MOU_

71tc latter will have an immediate impact on implementation of the NBHCP because
much of the proposed -Joint Vision" SGI is valuable f'•GS habitat with documented GGS
populations, and also provides essential habitat connectivity. During the Natomas Settlement
Agreement negotiations, the U.S. Fish and Wildlife Service expressed concern about protection
of that area, and suggested designation of a large "GGS Protection Zone" within the SO! Study
(which the City failed to do)- The NBC owns three disconnected habitat mitigation preserves
within the proposed SOl area. Two are less than the minimum 400-acre size required by the
NBHCP. Inflated land prices within the Sfll area will very likely make it impossible to establish
habitat connectivity and expand two of the NBC preserves to the minimum 400-acre size
required by the revised NBHCP. Urban impacts of development permitted within the proposed
SOl area, in combination with neighboring Sutter County development, will substantially
diminish the biological value of the existing NBC preserves within the $OI area.

The "Joint Vision- h1OU designates a 10,000 "Arcs of Concern", ("AOC") west of the
City and west of the Airport, of which 4,400 acres is County-owned as Airport buffer and
unavailable for NBHCP mitigation. Although City staff say that the "AOC" area will remain
permanent open space, the draft -Joint Vision" MOU does not prohibit the County frotn
permitting urban development within the "AOC" or from rezoning agrictdtttral land to small-
parcel agricultural-residential use that destroys habitat values. Many, or most, landowners in that
area want to sell to developers.

13. The Draft NtBHCP Fails to Consider the Impacts Of Rvasonabl_v Foreseeable
Devtlopmcnt, Beyond That Pertnltted by the NBHCP, Upon the implementation and
Efficacy of the lYBiiCP Conservation Strategy.

The Draft NBIiCP and ElRlEIS fail to consider the combined environmental effects of
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development permitted under the NlliiCP and other development reasonably foreseeable in
Natomas 13asin, and fails to consider the impacts of other foreseeable development upon the
implementation and efficacy of the conservation strategy of the NBHCP. Instead, the NBHCP
simply postpones those issues until there is an application for a take permit covering new
development.

Foreseeable new development includes "Joint Vision for Natomas", supra, for up to
] 0.U04 acres of new development; County Airport's intended terminal expansion and third
runway, needing up to 800 acres of development; construction of new or expanded highway,
drainage, and other infrastructure in Natotnas Basin; proposed levee improvements by SAFCA.
and of course new development authorized by Sacramento County, which is not covered by the
NBHGP. The latter could potentially include conversion of existing agricultural zoning, to small-
parcel agricultura3-residential, which would be highly destructive of habitat values.

Sacramento County has already permitted small-scalc projects in Natomas without
Incidental Take Permits or mitigation for impacts on species, described in EXHIBIT 1. The
County does not intend to discontinue that practice. tISFWS and CDFG have taken no action
to requires 17P's or mitigation for small County-permitted developments in Natomas. Earlier in
2001, it was discovered that the County had removed nearly 100 trees on biologically valuable
lands owned by the County as Airport buffer, including three documented SWH nest trees; and
that the County had illegally filled approximately thirty acres of wetlands in Natontss.

0. There Is No Basis for the Assertion that the Applicant Will Minimize and Mitigate to the
Maaimum Extent Practicable (lw'ederal ESA).

1. The Draft NBBCP Is Environmentally Inferior to Alternatives Analyzed by the
DEIRIEIS

The Draft EIRfi:IS evaluated five Alternatives. (EIS p. 2-49 - 2-53). Four of these
alternatives are environmentally superior to the Draft NDHCP:

Alternative Two: habitat based mitigation, 17,763 acres of habitat reserves to mitigate
for 17.500 acres of development, other elements same as Draft NBHCP, found to be the
Environmentally PreferreikSuperior Altemative.

A1teI'ualive One: mitigation ratio of I to 1. other elements same as Draft NSHCP.

Alternative "I'liree: mitigation ratio of .5 to I and other elements are the same as Draft
NBHCP, except that preserve acquisitions must be focused within five designated zones having
recognized biological value. 6,500 acres of preserves would be within these zones, the balance
anywhere in Natomas Basin. No out-ofBasin mitigation.

Altem tigve Fou: mitigation ratio of .5 to I, same as Draft NBHCP. except i t reduces
pacts to species by reducing development from I7,500 acres to 12,000 acres.
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The Draft NBHCP is environmentally inferior to the above four Alternatives, because it
permits 17,500 acres of development, rather than .12,0D4, mitigated at .5 to 1, rather than 1 to I.
and mitigation acquisitions can be anywhere within the Basin, with potential for 20% of
acquisitions to be out of basin, instead of prioritized on areas of known biological value
(Alternative 3)

The burden is upon the Applicants to show. by substantial evidence, that their
)raft NBHCp minimizes and mitigates to the maximum extent practicable, and that none of the

I environmentally superior Alternatives are practicable. See 1+Flf'F Y. Babbitt. (2t10U). 128 F. $upp.
d 1274,1292.

2. There Is No Basis for the Assertion that A Mitigation Ratio Greater than.5 to I Is
Not Practicable. City Has Stated That A Mitigation Ratio of One to One Is Feasible
For Subsequent Natamas Development.

Applicants' claim that a mitigation ratio in excess of.5 to I would likely make
development infeasible (Draft HCP p. VII-69). This assertion is rebutted by the City's own draft
Joint City-Gounty Shared Policy Vision in Natomag dtd September 17, 2002, (L291B[ 1T 5. R. 14)
which says that developmeirt under "Joint Vision" will be required "to provide permanent open
space, preserved in the Natomas area, at a tnitjg 'on ratio of M least one-to-one:' Although
"Joint Vision" has not yet been adopted by the City Council, it is a document prepared ad
approved by top-level City staff. The City Manager and other top-level staff have repeatedly
told representatives of environmental groups and the public that "Joint Vision°' r.vill require a
mitigation ratio of one acre of permanent open space, in Natomas, for each acre developed under
"Joint Vision.

Because the City has determined that 1 to 1 =nsnace mitigation is feasib e far
deveLogmcnt under "Joint Visiori", there remains no credible basis for the City's assertion that I
to 1 mitigation is impracticable for the NBHCI', Although "Joint Vision" open space would
include both habitat and other potential uses, there is no reason to believe that the" of
acquiring land for "Joint Vision" open space would be different than acquiring land for NBHCP
mitigation at a ratio of one to one. Management costs of NBC preserves would not be higher
than management costs of other open space uses. 4ndeed, the Draft NBHCP calls for conversion
of only 25% of NBC lands to managed marsh, with 5004 of the remainder leased to rice farmem
and 25% as upland habitat, most likely in agricultural use. The proposed Acceptable HCP, for
1.17 acres of habitat acquired for each acre of future development, would cost little more,

The Broolctield ^j^mesJN77 developers who are seeking development entitlements;
outside of the NBHC.P, have committed to a one to one mitigation ratio fbr habitat loss.
(EXHIBIT' 4).

Increasing the mitigation ratio from .5 to .1 to I to 1(Alternative One) or to a habitat-
based mitigation ratio described in Alternative Two (which averages as one to one) does not
necessarily result in doubling the mitigation fee. Economies of soale will. substantially reduce
the per-acre cost of land management and N13C administration, A mitigation ratio of I to l,
instead of.5 to 1, would allow reduction of the "managed marsh" component of NBC preserves
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from 25% to 12.5% to achieve the same area of managed marshes. This would result in a
substantial reduction in the restoration component of the per acre mitigation fee.

Under a I to I mitigation ratio, the land costs could be reduced further by requiring that
mitigation land be acquired before commencement of the development being mitigated. This
was required for the beginning and final phases of the development allowed by the May 15, 2001
Natomas Settlement Agreement, and motivated the developers to acquire mitigation land at
prices considerably less than what the NBC had been asked to pay. The Natomas Settlement
Agreement demonstrated that motivated developers have the ability to acquire mitigation land
more readily, and at lesser prices, than the City or NBC. Acquisition "up front" as a condition of
development eliminates the need for a large contingency component in the mitigation fee for
unexpectedly high land prices, because,development would not occur until the mitigation land
was acquired. Requiring that mitigation land be acquired within prioritized zones (Settlement
Agreement and Alternative 3) and subject to prior approval of wildlife agencies and NSC, would
result in development of preserves in desired areas.

The Applicants could further reduce the mitigation fee by announcing that there would be
no more development in Natomas beyond the amount allowed by the Draft NBHCP. Inflation of
land prices in Natomas is largely attributable to landowner belief that they will someday receive
development entitlements. Landowner expectations have been seriously inflamed by the recently
proposed City-County "Joint Vision for 1Natumas" for up to 10.000 acres of new Natomas
development, and by pronouncements by top=level City and County executive and elected
officials that City and County will plan for major new growth in Natomas beyond that covered
by the NAHCP. Mitigatiod for take of endangered species should not be reduced because of the
City's unwise actions.

The median new home sales price in Natomas during the third quarter of 2U02 (based on
503 sales) was S315,990, as reported by the C3regoty Group in the Sacramento Bee October 11,
2002, (PX1itBtT 21), which is much higher than the prices reported by the EPS Economic
Analysis of the Draft NBH#:P. With an average of approximately five new homes per acre in
Afatomas, total gross proceeds from development of a single acre, assuming the above per home
sale prices, is $1,579,950. A mitigation fee of St 5,000 per acre (which is S3000 per home)
would be approximately one percent of gross sate prices, and only a mail fraction of the very
larJe profits being realized by Natomas developers. A fee of 520,000 per acre would be 1.3"/a.
The Draft NBHCP's proposed mitigation fee, $10,000, is 20 of l°!o. The Applicant's assertion
that a mitigation ratio greater than .5 to t will make development -infeasible 'is ludicrous,

3. Experts Have Found That A Miiigation Ratio of Greater Than .S to I Is Feasible,
and That The EPS "Economic Analysis" Relied Upon By the NBtTCi' is Deficient

We incorporate by reference the Report letters of Hausrath Economics i3roun. I?coenibcr
2. 2002, and Center for Natural lands Manaeemem,December 1, 2002 attached to this letter.
ilausruth Economics Group has participated in many public planning off6tts, including the San
Joaquin County HCP. Center for Natural Lands Management manages numerous preserves and
conservation casements. Both groups of experts have found that a mitigation ratio of greater
than .5 to I is feasible, and that the Nl3{iCP's 2 conomic Analysis is dcficient.
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C. There is No Basis for the Assertion that the Draft HtT Will Have Less than Significant
Environmental Impacts.

For the reasons stated throughout these comments, there is no basis for the assertion in
the I7t:ISiEIS that the Draft NSHCP will have less than significant environmental impacts. Most
of the issues raised in these comments were not adequately addressed or evaluated in the Draft
EIRIFIS. Some issues, such as the potential impacts of discharge of Sutter County's wastewater,
potential cumulative effects of 'Joint Vision" and its effects on implementation of the Draft
NBHCP. and the potential impacts ofa cost-focused acquisition of mitigation preserves, were
not analyzed at all,

D. A SIGNIFICANTLY GREATER MITIGATION FEE, AND A FUNDING
GUARANTEE FROM THE LOCAL GOVERNMENTS, WILL BEAiEHDEb TO
ENSURE ADEQUATE FUNDING

1. The Proposed Mitigation Fee Is Inadequate

The proposed mitigation fee assumes land prices of S6,000; which may buy land in Sutter
County, but not in Sacramento County's area of Natomas T}asin, where prices paid for mitigation
land ranged from $7„50I1 tD SI I,000 per acre from May 200I through September 2002.
Landowner expectations of urban development rights due to the City's announcement of the
proposed "Joint Vision" will very likely drive up prices further. As discussed earlier, a cost-
based conservation strategy which effectively limits preserve acquisitions to Sutter County will
not protect the documented GGS and SWH populations using Sacramento County, which are
critical to survival of both species in Netomas Basin.

2. The Draft NBEICP Provides an Inadequate Backup Funding Mechanism to
Address Likely Shortfalls

16 USC § 1539(a)(2)(B)(iii) states that the Secretary must find "that the applicaut will
ensure that adequate funding for the plan will be provided." See NWF v Babbitt (2000) 128 Fed
Supp 2d 1274,129c California Fish & Game Code § 2081(b)(4) starts that the "applicant shall
ensure adequate funding to implerttent ..-" To "ensurc" sdequate funding means a financial
guarantee by a party to pay whatever it costs to carry out an activity, regardless of the
circumstances or the actions of the person or entity who has ensured the finding. See NiNF v..
Babbitt. supra. 128 red Supp 1274,129S.

The back-up funding mechanism of the Draft NBHCP is the same as the former NBHCP,
which was overturned by the Court in N3f`F v Babbitt, supra, due to inadequate back-up funding.
The new Plan added two new features: a 200 acre cushion, and a new party (Sutter County).
These minor alterations do not remedy the basic problem identified by the Court in A'kFFv.
Babbitt. The Plan unnecessarily relies on future mitigation fee payments by landowners who
have made no commitment to participate in the Plan. Once the City and Sutter parcels have been
developed, or if development stalls prior to build-out (Sutter's development is anticipated to be
much slower than Sacrantento's), there may not be any future petmittee to whom increased costs
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may be shifted, and no entity will be responsible for making up the funding shortfall. This
ftustrates the statutory requirement that funding for mitigation be ensured. N6f'F v.. Babbitt,
supra.. 128 Fed Supp 127#,1294.

Funding is a critical issue for HCP's: As an example, the San Diego HCP ran out of
money and was rescued by a very substantial bail-out from a statewide parks and habitat
initiative measure.

like the former NBHCP, acquisition of mitigation land, 0 and M, monitoring, and other
measures required by the Draft C^IBHCP are to be funded by a one-time fee levied upon acreage
to be developed, payable when grading permits are issued. Tlte corresponding mitigation land
need not be identified and its price need not be known when the fee is paid and the permit is
issued Once the fee has been paid and Urban 'Development Permits issued, the developer has
met its habitat mitigation obligation requirement and may complete construction even if the fee
proves to be inadequate to buy the mitigation land. Them is no assurance that the fees paid by a
developer will be sufficient to acquire the required habitat mitigation parcels in the future. That
is so because the mitigation parcels to be acquired are not known at the time the fee is paid.
'lAerefore, the price of the land cannot be known.

It is also impossible to know the actual future costs of restoration, management, and
monitoring that are to be paid with the mitigation fee, until the costs are actually incurred at a
future time. These components are over 5095 of the Draft NBFiCP projected fee. Predicting
costs of restoration, management, monitoring, operations (including cost of water for wetland
preserves and rice fanning), and income earned on the endowment component of the mitigation
fee, over tha. next 50 years is extremely unreliable, There have been tremendous changes in
prices during the past 50 years.

Under the former and Draft NBHCP, only the Permittees (City and Sutter County) may
increase the mitigation fees. USFWSlCDFGlNBC can ask, but not require, that the mitigation fee
be ituzreased. However, neither USFWSiCDFG or anyone else, can know the actual price of
future acquisitions of mitigation tands, or the actual costs of future 0 & M, monitoring, and
restoration, or the future income earned on the endowment component of the mitigation fee as
adjusted for unknown and unpredictable inflation.

If costs prove higher than fees paid, the Permittee can increase the mitigation fees for
future developers. Like the former NBHCP, fee increases will apply only to land developed after
the need for a greatcr fee becomes apparent and is implemented. Unless actual costs prove to be
equal to costs projected in setting of the fee (which is rare), the Plan's funding mechanism
depends on continual infusion of new developable land to provide funding for mitigation
necessitated by previous development. If most of the land within the City or Sutter County
permit area has been developed by the time the need for additional mitigation funding becomes
apparent and implemented, there may be little or no land left to which an increased tee may be
applied. NWF v Babbitt, 128 F, Supp. 1274,1295. This is an obvious concern where, as here,
mitigation lands may be acquired 12 months after payment of the one-time mitigation fees that is
intended to pay for the mitigation lands.
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This is also of major concern as to costs of t? & M, restotation, monitoring, adaptive
management, recovery plans, mandatory conversion o25°l0 of NBC lands to managed marsh,
and other operational costs, which will extend into perpetuity, long after completion of
development and payment of mitigation fees. This has potential to get quite expensive,
particularly if Cumulative impacts of other Natomas development require the NBC to manage its
wetland preserves more "intensely" to avoid jeopardy. Water costs could rise very substantially
as decline in rice-fanning due to urbanization leaves fewer agricultural customers ofNatomas
Mutual Water company to share the fixed costs of pumping and maintaining the canals.

The absence of a cap on the revised Draft NBHCP mitigation fees does not address
danger of funding shortfall if costs in the future exceed what remains unspent from
accumulated one-time mitigation fees, and there is little or no new development to pay increased
mitigation fees. The former NBl{CP The cap applied only to adjustments made for adaptive
management or recovery plans. See fomterNBHCP, lA §4.5.7(l),

Revocation of a permit for failure to meet mitigation requirements does not affect
developers who have already paid their fees. Draft Implementation Agreement § 7.4 prohibits
the wildlife agencies from seeking monetary damages to cure deficiencies resulting from
inadequate mitigation fces. The participation oftwo jurisdictions, Sutter County and the City,
does not solve the problem -- it only affects the acres subject to the permit. Moreover, the failure
of one perrnittee to fulfill its obligations will not affect the Permits of the remaining Permittee,
Draft HCP, p. I-31, unless continuation of the Permits would appreciably reduce likelihood of
survival or recovery of a prokcted species, IA § 7,6.5.

The statutory language of 16 USC §I534(a)E2)(B)(iii) and Fish and Game Code
2081(tt)(4), that ►he applicant ensure adequate funding, requites a fundiog guarantee by the
Permittee land use ageneie4; although possibly a sufficient bond by a solvent acceptable
commercial surety may suffice. Under this statutory tequirement, the Petmittee land use agencies
can greatly reduce their exposure by revising the Draft PIBHCF to require that mitigation land be
acquired (with NBC and wildlife agency prior approvals) prior to commencement of the
development being mitigated; and by establishing an assenmant district, as a. condition of
development approval, to be available to "special taxes for back-up funding if needed
(provided that the special tax is not subject to,landowner vote, and the district Is not vulnerable to
dissolution by landowners' vote),

E. THE WILDLIFE AGENCIES CANNOT ISSUE INCIDENTAL TAKE PERMITS
BECAUSE THE PERMITTED ACTIVITIES MAY TAKE WITITE TAILED IQTE, IN
VIOLATION OF CALIFORNIA FISH AND GAME CODE § 3563.5

Taking of the White Tailed Kite is expressly prohibited by California Fish and Game
Code § 3503.5. White Tailed Kites are small upland raptors which nest, roost, and forage
throughout the entire Natomas Basin, and ate present year-around. There is no "mitigation" or
permitting for the incidental taking of White Tailed Kite, because the incidental taking of White
Tailed Kite is unlawful.
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The Draft NBHCP permits development activities which would take individuals, nests,
nest trees, roosts, and foraging habitat of White Tailed Kite; but fails to prescribe any measures
for avoiding the taking of White Tailed Kite. As far as we can detentunc, nothing in the Draft
NBHCP states that taking of White Tailed Kite is prohibited. For that reason, the Pratt NBHCP
and proposed Incidental Take Permits are in violation of Fish and Game Code § 3503.5.

The U.S. Fish and Wildlife Service can issue an Incidental Take Permit only for "taking"
incidental to activities which are otherwise lawful. ESA§ 10(a)(1)(8). The Service cannot issue
an federal Incidental Take Permit for an activity which ma take White-Tailed Kite, because the
taking would violate California Fish and Game Code §3503.5.

We strongly suggest that the EIR/EIS and NBHCP be revised to disclose the, presence,
significance, and characteristics of the White- Tailed Kite in Natomas Basin, the prohibition on
taking of White-Tailed Kite, and measures that must be implemented to avoid the taking of
White Tailed Kite and bring the NBHCP into compliance with Fish and Game Code § 3503.5.

On behalf of the Environmental Council of Sacramento, Friends of the Swttinsqn's Hawk,
National Wildlife Federation. Planning and Conservation League, and Sierra Club, we extend
our appreciation to the USFWS and CDFG as well as the applicants for this opportunity to
review the proposed Plan and comment.

Sincerely,

John Kostyack
Senior Counsel
National Wildlife Federation and
also representing
Planning and Conservation League
1400 16°' St., NW. Suite 501
Washington D.C. 20036
202-797-6800

James P. Pachl
Legal Counsel
Representing
ECOS, Friends of the Swainson's Hawk
Sierra club
817.14" St., 100
Sacramento, Ca. 95$.I4
916-446-3978

Thomas Lee, Deputy City Manager, City of Sacnawfito
Larry Combs, County Administrator, County of Sutter
Robert Hight. Director, California Departtrtcttt of Fish and Game
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Date: December Z, 2002

To: James Pachl for Friends of Swainson's Hawk and Sierra Club Mother Lode
chapter

Subject: Comments on the Economic Analysis of the'Natotnas Hasiu Habitat
Conservation Plan

At the request of Friends of SwainsoA s Hawk and the Sierra Club Mother Lode Chapter,
Hausrath Economics Group (HEG) has conducted a review of the economic analysis of the July
2002 Draft Natomas Basin Habitat Conservation Plan (NBHCP). The comments set forth in
this memorandum are based on consideration of the following documents: Draft NBCHP and
Appendices (July 2002), specifically Appendix A: Final Report-Economic Analysis of
lu'ntomas Basin Habitat Consernaram }'tan, ,Ylarch 12, 2U0-J and Addendionr ,tr'conwmieAnalysis
of the NBft'CP, May 2, 2002, as well as Appendix 1: NBNC'P Fee Update, Aptil 25,2002;
Revised Fee Estimate based on Draft NBNCP, October 11, 2002; and the Draft Environmental
Impact ltepnrt f Environmental Impact Statement for the Draft NBHCP. Figures illustrating
some of the data analyzed in developing the comments are included at the end ofthe
memorandum text.

The purpose of the economic analysis presented in the above-referenced documents is to
establish, from an economic perspective, that the NBHCP ensures adequate funding and that the
mitigation required is the "majaimtu» extent ptacticable"_ The analysis concludes that the
revenue base established for the N13HCP provides adequate funding in perpetuity and that the
proposed mitigation is close to the maximum extent praeticablc, i•iFG has reviewed the analysis
to determine, whether or not these conclusions are justified.

Does the glan tntdQate to the "rnaxytititt extent t ►rae6tabte"?

The economic analysis addresses the economic considerations with respect to the -maximum
extent practicable" question. As noted in the analysis (Final Report, March 2002, page 19),
there are no precise standards in law or guidelines for how to demonstrate this condition.

The economic analysis conducts two tests to analyze the question from the perspective of
practicability or feasibility. The first test is a comparison to other habitat conservation plans in
surrounding jurisdictions. The second test is aCost burden analysis, again comparing the
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The fee comparison test is inconclusive

The first analysis is a simple comparison of habitat fees per acre of development and shows that
the NBHCP fee and alternative fees that assume fewer participants or more mitigation are
substantially higher than existing or proposed fees in some nearby and other more distant
communities. The relatively weak conclusion is that the comparison "does give an indication of
impracticability". (Final Report, March 2002, page 22.)

The economic analysis itself acknowledges that: "no two habitat plans are alike:" (Final Report,
March 2002, page 20.) Precisely because of the wide variance in key habitat plain, factors, this
relatively simple comparison does not support any definitive conclusions. Habitat mitigation
fees are the result of a series of decisions that reflect biological, real estate market, and political
conditions and compromises in each community. Simply because one set of fees is higher than
another is not evidence of the feasibility or practicability of those fees. The fees compared in the
economic analysis do not cover the same set of costs. Some of the fees were established several
years ago and have not been adjusted for inflation. Some fees are based on a conservation
easement strategy that results in substantially lower land acquisition components of the total cost-
Some of the plans reflect habitat types that require minimal restoration and enhancement. Land
values in the plan areas also are quite different Some fee programs spread the cost burden more
broadly, relying on outside sources to fund substantial portions of plan costs. Not much is
demonstrated by comparing apples and oranges except that they are different

b"urthennore, the comparison neglects to include fees in other jurisdictions in California that are,
in fact, higher, while including fees in jurisdictions such as Bakcrsfield and Coalinga that do not
compete with SaGramento County for development and have substantially lower land values.
The comparison does not include San Diego County or otherrapidly devedoping tnetropolitan
areas where land values and, consequently, mitigation costs to new development are more
comparable to those proposed for the NBHCP.

The total burden comparison does not support the conclusion that higher rnitigatiun
requirements would be impracticable or infeasible

To develop a more telling feasibility conclusion, the economic analysis considers. the NBHCP
fees in the context of the cost burden on new development imposed by both the habitat
mitigation fees and the costs assigned to new development for other "backbone hifrastrricture%
The purpose of this analysis is to determine whether or not the total cost burden including the
NBIiCP fec would be so high as to make new development infeasible.

The discussion oj jao.sibtlitv thresholds minimizes the adaptations that occue in other
components of the developmentfeasibiliq, equation

The discussion of feasibility focuses on stated feasibility thresholds: for residential
development, backbone infrastructure costs ranging from 15-20 percent of the sale price of the
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house, and, for non-residential development, backbone infrastructure costs ranging from 10 -15
percent of the sales price per square foot. No basis is given for these thresholds-althougb this
appears to be the range that results from the subsequent analysis tif cttrrent cost burdens in North
IVatomas, South Sutter, and locations elsewhere in the greater market area. These results simply
indicate that, under market conditions at ihis point in time, this is the relationship between
backbone infrastructure cost and sale prices for new development.

The feasibility threshold is a limited gauge of whether or not higher mitigation requirements
would be feasible. As mentioned in the economic analysis, in response to significant increases in
a development cost component such as that for backbone infrastructure, developers will try to
increase sales prices to the extent the market will bear, and developers may also reduce their
profit margins. (Final Report, March 2AQ2, pap 24) These are short-run responses. In the
longer run, them are a number of other factors in the development equation that are likely to
adjust to accommodate changes in backbone infrastructure costs or some other development cost.
In response to significant increases in development costs, developers would offer loss for raw
land, and willing landowners would eventually accept less per acre. Higher density development
products might be tested. These adaptations. are not discussed in the economic analysis.

An accepted methodology for testing the feasibility of development projects evaluates that very
land value factor. In "land value residual analysis", all development costs except land are
compared to. expected revenues. The result is the "land value residual", expressed as a per-acre
value. If that residual amount is below what the landowner paid for the land or what the market
value of the land is in agricultural or an alternative use, development would. be determined to be
infeasible and not expected to move forxard.

Strong and consistent ttends in sales prices undercut the static cost-burden anah+sis

Residential sales prices have risen significantly in the Sacramento market area over the past five
years. Data from 1996 though 2001 show an annual rate of increase approaching 11 percent per
year and more current data for 2002 show an even higher increase. The longer term trend is also
one of strong increases in residential sales values: between 1982 and 2001 the median sales
price increased at an annual compound rate of six percent Given these market trends, there is
room in the feasibility equation for higher mitigation requirements and costs. Figure 1 illustrates
trends in residential sates prices in the Sacramento market area The effect of these buglter sale:s
prices on the cost-burden analysis is further illustrated in the following section.

Habitat nxitigatiorr reqxitmenta are not a significant component of backbone infrastructure
cbsls

Most importantly, the discussion-of backbone infrastructure and feasibility does not directly
address the main question of the implications for feasibility of this I+il3HCP4 ln fact, the
extensive cost burden analysis obscures a relatively simple fact that undermines the conclusive
statements presented in the summary findings. The NB13CP fee is only a vory small comnonent
of the overall backbone infrastructure cost z At.oetL Figure 2 and Figure 3 illustrate the
contribution of the habitat mitigation fee to total backbone infrrastructure costs for selected
prototypes developed for the NBHCP economic analysis, For residential development, the
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proposed and alternative fees represent three to six percent of the total cost burden. For non-
residential development, the proposed and alternative fees range from two to IS percent of the
total cost burden; the highest petcentages.are for the higher mitigation alternatives in South
Sutter (where the overall backbone infrdsfrvcture costs are substantially tower).

As presented in the economic analysis of the NBHCP, the habitat mitigation fees are responsible
for less than one percentage point of the total cost burden for residential development
Considering a more current house price for North Natomas ($315,990 in the third quarter of
2002, according to the Gregory Group as quoted in the October 11, 20 02 $acmmento Real the
proposed fee and alternatives represent about one-half a percentage point of the total cost burden
for backbone infi•aatntcture. For non-residential development, the proposed fee and alternatives
represent less than one percentage point of the total burden for retail development and range
from one to two percentage points of the cost burden for warehouseJ light industrial
development, depending on the type and value of the space that would be developr,d

The non-residential analysis of cost burdens indicates that the total burdens for North Niatomas
and South Sutter County are high relative to the stated feasibility threshold of 10 -15 percent,
The burdens are at similar levels in some oases. in the comparative development areas, however.
This does not support a finding that the NBHCP mitigation The is the maximum extent
practicable. It simply indicates that overall backbone infrastructure costs are relatively high for
these newly developing areas, given current market conditions, the large amount of potential
supply relative to demand, and resultant obtautable rents and sales prices. The substantially
lower land values in the Sutter County parts of the basin are confirmation of this condition. A
significant increase in the habitat mitigation component of the fee would not change these
conclusions.

As noted in the economic analysis, the "increase in HCP mitigation fees per unit has little impact
on the overall fee burden under all scenarios". (Final Report, March 2002, page 24.) This
acknowledgement of the relatively small contribution made by the N$HCP fee to the overall cost
undermines any conclusion that the proposed fee represents the maximum extent practicable fee.
The fees associated with additional mitigation--Scenario 4{1 to I mitigation ratio) and Scenario
5(75 percent marsh}-make no difference in the cost burden and thus could be implemented
without jeopardizing development feasibility.

In the May 2002 Addendum, the economic analysis notes that: 'To date, the fee increases have
not impacted the financial feasibility of the projects in the Natomas Basin because product sales
prices ofhomes and notr•residential development have also increased over time. As long as this
trends continues, financial feasibility of development projects in the 13atomas Basin will remain
intact." (May 2002 Addendum, page 6,) Figure 4 illustrates how closely the land cost
component of the NBFICP fees has tracked increases in the sales prices for new homes in
Sacramento County-

01-47 The impact of higher mitigation on comperitiveness is not substantiated

The Addendum also implies that increases in the 1`1BHCP fee would make other locations in the
market area more competitive if those products could be delivered more inexpensively. It is
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unlikely that changes in such a small component of the overall backbone infrastructure would
reduce the market competitiveness of the Natnmss Basin product. As noted above, other
elements of the development equation (such as developer proftt, product type and density, and
land price) could also adjust. Fnrthetmore, open space preservation is not without benefits to
nearby development, and these benefits have bene shown to translate into higher property values
in the long rim. Also. while other jurisdictions in the greater market area may not have a habitat
conservation plan and associated developmatst. impact fee, many development projects in the area
are subject to mitigation requirements for impacts to habitat on a project-specific basis. Because
them is no associated development impact fee, these development costs do not show up in the
cost burden calculation that uses existing fees, taxes, and assessments. They am development
costs nonetheless and affect the pace,.pdcing„ and marketing ol'development.

Potential increases in other North Natonras feet are not material to conclusions about the
proposed habitat mitigation fee

To bolster the feasibility findings, the economic analysis discusses the larger context of the
North Natomas Financing Plan shortfalls and mentions that in the North Natomas Financing
Plan, city planners and policy makers originally decided to look to other sources besides new
development to fund some of the substantial costs of this "greenfiekt" devetopment, in an
attempt to maintain feasibility for new development. Now, however, the ability of the city's
General Fund and other regional sources to provide fiutding is uncertain and iimit,ed, and
significant increases in North Natomas development impact fees are anticipated. (Final Report,
March 2002, pages 24-25.) Because of changed market conditions (substantial increases in
home sales prices in the area), some increase in the cost burden to now development might be
tolerated. The economic analysis also wanns, howevet, that increases in the cost burden could
approach the range of infeasibility.

This change related to the balance of the backbone infrastructure needed to develop North
Natomas should have no bearing on the finding that the habitat fees considered alone are the
maximum practicable fees. As demonstrated above, the habitat mitigation component is a very
small pan of the total cost burden, and that share is likely to be even smaller with significant
increases in other fees and charges. There is nothing that says that the HCP fee should be the The
that-at the margin-bears the burden of the feasibility test.

The discussion of the implications of expected future land values is one-dimensional and
ipores other conservation strategy options

Will escalating land prices make higher mitigation infensible?

After concluding that "the proposed increase in the NBHCP fee from 1999 levels is projected to
have minimal impact on the cost burdens of new development" (Final Report, March 2002,
page 34) and that "the increase in HCP mitigation fees per unit has little impact on the overall fee
burden under all sccnatios" (Final Report, March 2002, page 24), the economic analysis of the
"maximum extent practicabte" concludes with a discussion of potential increases in land costs-
The report concludes that those trends in combination with the inevitable shrinking of the static
supply of habitat land as devetopmetu occurs will result in a significant increase in land prices
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"potentially pushing the development projects out of the realm of feasibility". (Final itepon,
March 2062, page 36)

Under the NBHCP as proposed, it is quite likely that land prices will continue to esea)atc, and
that the Lvul acquisition component of the The will have to be increased. In addition to the fact
that them is a static supply of potential reserve land, the conservation strategy esseqtially
earmarks certain locations for subsequent acquisition. The NBHCP conservation strategy
requires a 2,500-acre habitat block and minimum sizes of 400 acres for all other reserve lands, as
well as connectivity between preserves. This is likely to endow those landowners in the viciitity
of existing preserves with a substantial advantage in acquisition negotiations.

At the same time, the potential supply of preserve land is greater than the preserve lands required
under the proposed 0.5 to I mitigation ratio. This introduces uncertainty in the land market and
forces the Natomas Basin Conservancy (N.BC) to face landowners whose floor selling price is
influenced by the potential speculative value of that land for future urban development.
Expectations of competing bids from potential developers in anticipation of future urbanization
in an expanded City Sphere of Influence (as proposed under the recent Sacramento City-County
Natomas Joint Vision), will only exacerbate the price pressures for potential preserve lands in
currently unincorporated Sacramento County.

If, however, the only alternative to selling land for habitat preserves were cloarly continued non-
preservb agriculttral use, floor prices for land sales would likely stabilize at or somewhat above
the agricultural land value. This would be the csse undi:•.r a strategy that required a higher
mitigation ratio, thereby reducing the residual amount of unprotected land that would otherwise
be subject to speculative pressures. Unless there is potential for conversion to higher value Crops
such as orchards or vineyards, the underlying agricultural land values tend to be relatively stable
over time.

Information provided in the Draft Environmental Impact Report prepared for the Alatomas Basin
HCP supports an assessment of stable underlying agricultural land values in the Natomas Basin.
The majority (65 percent) of the farmland resources in the Natomas Basin are prime farmland
and patterns of agricultural use have been stable in recent years. The primary crops are rice,
sugar beets, safflower, wheat, barley, alfalfa, corn, pastureland, tomatoes, and fruit trees. (Draft
ETR/EIS Natomaa Basin HCP, August 2002, page 3-61.) The Draftft SIR/EIS cites land sales
prices for agricultural land in the blatomas Basin of 52,500 to S2,700 per acre in 2004. (Draft

Ellt/E`IS, page 4-141.) In the absence of speculative land development pressures inflating the
floor price that landowners are willing to accept, preserve land acquisition costs might be closer
to these values, as they were in the initial years of the original NBHCP.

Alrerxattve preserve acquisition strategies offset some of the concerns abow land price
escalation

As the land cost component of the fee increases, developers will have increased incentive to take
advantage of the dedication provision. Unlike most of the other of backbone infrastructure costs,
a significant component of the cost ofthe habitat mitigation fee can be satisfied through land
dedication-substantially reducing the burden of the fee to new development
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Moreover, it is likely that land developers purchasing large tracts of land would be able to
negotiate lower prices than would the NBC. The prices wottld be lower because the land
developers as buyers have the advantages of substantial expertise in real estate transactions and
access to market information. Moreover, the developer-buyer is in a more favorable position
than is the NBC due to the timing of the land purchase-significantly in advance of development
and of the imposition of the mitigation requirement, as opposed to after the faci. In fact, these
conditions are evident in the "Brookfield Natomas" comtnunity proposed for the expanded
Sacramento Sphere of Iallueaee, in that case, the developer intends to dedicate for habitat
mitigation significant parts of the land now controlled.

There is often a significant discount in the price per acre for large tracts of land. Hausrath
Economics Group found this in analysis of hand values placer County for the Placer Legacy
project; it appears to bethecase for most transactions undertaken by the NBC. A preserve
acquisition strategy focusing on large tracts should realize some economies in acquisition costs
as well as in management and monitoring casts.

The proposed AtBFI;CP fee builds in an allowance for transaction costs and contingency
amounting to over 20 percent of the land acquisition cost. While it purportedly reflects the
experience of the NBC, this appears to be a very corwavative assumption, An acquisition
strategy that focused on larger tracts of land would likely enjoy lower transaction and
contingency costs.

Alternative conservation strategies would reduce the contribution of both the land cost
component and potentiatly other cost components

In the most recent iteration of the financial analysis for determining a habitat mitigation fee,
other cost components increased more significantly than did the land cost component Figure 5
illustrates the trends in the cost components of the 7*1BFLCY' overtime. The pinposed I*i$HCP
conservation strategy appears ever-mom costly. This suggests that alternative conservation
strategies relying less on high and increasing operating, maintenance, and management costs and
more on maximizing the land acquired for habitat would better satisfy the charge to maintain and
increase habitat values in the Natomas Basin and would therefore have a more positive effect for
covered species.

The proposed h1BI3C'P gives only passing mention to the potential for a conservation easement
strategy in conjunction with the fee title acquisition strategy. The economic analysis assumes all
acquisition is k'ee-title. While this may be a conservative assumption, it overlooks potential
economies and works to the disadvantage of a strategy involving a higher mitigation ratio.

Most other habitat conservation plans that are based on conserving suitable habitat lands in
active agricultural use rely on such a strategy, in combination with a higher mitigation ratio such
as 1 to 1. Conservation easements have become a widely used tool to gain a public interest in
land--allowing on-going agricultural use and allowing the landowner to retain title to the
property while receiving current value for development rights foregone_

'auxrotk Economics croup
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►n practice, casement market values are determined by an independent appraisal of the property,

evaluating the value of the development rights foregone by the landowner as a result of the
casement. Easement values also vary depending on the restrictions placed on the productive
value of the land. Research into the typical values for conservation easement purchases reveals a
widerange of values reflecting the individualized and negotiated character of such transsctions.
The experience of the California Department of Fish and Game's (CDP'G) conservation casement

program for Central Valley wetlands is that easement values range from 25 percent to 75 percent
of fee title value. The Marin Agricultural Land Trust (MALT) cites agricultural easement prices
ranging from 25 percent to 50 percent of unrestricted market value, averaging between 40
percent and 50 perevaL

A conservation easement strategy would result in economies in other aspects of The habitat
mitigation cost and therefore in the fee. Restoration and enhancement costs would be less if
more of the habitat were retained in agricultural use and not owned by the NBC. The trade-offs
would be less revenue-generating capacity from land owned in fee title and potentially higher
monitoring costs, but the end result might be lower net costs overall. Given the escalation in
management and operating costs and the endowment required to underwrite these costs in
perpetuity, investigation of a less costly operations and management approach for the NBHCP
appears warranted.

Does the plan ettsw'e adeaunte fnndine't

Unlike many other habitat conservation plans, the NBHCP does not rely on significant sources of
outside funding-i.e., state and federal grants,, local public revenues, benefit assessments, major
landowner dedications. The N$iHCI' is based on development and land conversion occurring,
thereby triggering the habitat mitigation requirements. The furtding base for the NBHCP is fees
on new development, supplemented by revenues from leasing habitat preserves for rice and other
crop farming and from allowing waterfowl hunting on some preserve lands. Interest income
from up-front fees placed in an endowment also provides long-term funding. No broader base of
genera) public funding is targeted to supplement these efforts-

Them are at least three concerns with respect to ensuring adequate funding. First, the funding
plan should be able to respond to changes in costs over time. This is true in the early years, as
actual experience results in refinements to original cost estimates. It is also true in the law
years, as the land cost component is likely to become a sensitive factor. Seenttd, the funding
plan should analyze revenues and expenditures and demonstrate, using conservative
assumptions, that costs are covered with some cushion for contingencies. Third, the funding
plan should provide for the ability to respond to unforeseen circumstances.

The economic analysis of the t*1SHCP demonstrates a fairly strong position on adequate funding,
short ofa public or private guarantee.

The revised NBCHP calls for, at a minimum, annual review of the mitigation fee. Each year, the
fee is to be adjusted to account for the actual experience of the NBC in acquiring and restoring
preserves, managing the preserve system, and otherwise conducting operations. A financial
model has been developed and refined over the years and now appears to provide a relatively
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flexible tool to estimate fee levels based on new assumptions and the actual experience of the
NBC. Since the original interim fee was established in 1995, there have been five fee
adjustments. Recently, significant increases in restoration cost assumptions and administration,
operations, and management cost assumptions have driven the proposed fee increases.

The financial modd developed for the NBHCP estimates cash flows over time based on
assumptions about the pace of development and fee revenues, the pace of land acquisition and
restoration, levels of operating costs and operating revenues, and interest income. Ht the model,
a contingency factor is allowed to accumulate and contingency revenues do not offset
expenditures. This is a conservative assumption; if contingency funds were assumed to offset
expendituies,this would reduce corresponding fee estimates.

The operations and maintenance (O&M) endowment component of the fee provides for on-goivg
financial support in perpetuity. Afar all fee revenue is collected, crop revenues and hunting
revenues are riot assumed to be adequate to fully fund the, NBHCP in any given future year.
Towards the end of the permit period, a portion of the interest earnings on the O&M Endowment
Fund (not the principal amount) supplements operating revenue from crop leasing and hunting
reveaues, Review of the October 2002 financial model indicates that operating revenues ate
assumed to fund about one-third of total administration/O&M expenditures in year 50 and
beyond; while the drawdown from the endowment fund supports the balance of O&M
expenditures. In the latest iteration of the fee analysis, the O&M endowment component ofthe
fee is based on providing a principle amount that generates enough interest to satisfy the required
d[awdown plus 20 percent. Because of changes in a ttumber of assumptions over timcS the O&M
endowment fupd component ofthe habitat mitigation fee has increased from $75 per acre in
1996/97 to $1,900 per acre in the October 2002 fee estimate based on the Draft NRHCP.

To provide. farther assurances and to provide the ability to respond to changed ei+m,±±r°tances,
beginning the 2001, the NBHCP funding plan included a provision for a Supplemental
Endowment Fund. The purpose of the supplemental endowment, f3utded by a separate
component of the habitat mitigation fee, is to enable the NBC to acquire land in advance of
requirements or at higher land acquisition prices before fees can be adjusted. The supplemental
endowment could also provide for the ability to buy the last preserve lands after all fees have
been paid, when, given the limited supply options and potentially, the need to fill out preserves
to satisfy the acquisition criteria, sellers are able to extract a premium price that is not covered by
the available fees. The supplemental endowment component of the fee was first adopted in 2001
and, as of the October 2002 fee analysis, is now more than three times the amount originally
adopted, To improve the commitment to ensure adequate fitnding, this component of the fee
could be raised even further without jeopardizing development feasibility.

Altcmatively, in conjunction with a plan to preserve proportionally more of the. Natomas Basin
as permanent habitat and open space through higher mitigation ratios, public funding could be
committed to acquiring key preserve lands in advance of mitigation mqnirements. Spreading the
costs of-habitat conservation among a broader base of funding sources is often part of the
political process of devising an acceptable plan. The general public benefit, as well as a broader
public responsibility for past habitat conversion, justifies sharing the burden of current habitat
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conservation costs. Local, state, and federal sources are often committed to habitat conservation

01-52 plans as a demonstration of that public interest and public benefit. Preserves targeted for public
lading would have high habitat values and would most likely support public access.

01-53

01-54

Contments on absorption {Wnmtnuns

It appears that the absorption assumptions are different in the various versions of the cub flow
analysis. This is important because these assumptions determine the pace of fee revenue, the
duration of the "out years'. when the plan would be dependent on operating revenues and interest
income, and the level of endowment fee required to supplement those operating revenues. The
March 2002 Final ReJiort states that a 15-year development period is assumed. (Final Re,porf,
March 2002, page 45.) The detailed cash flow schedules for land acquisition and restoration and
enhancements in the April 2002 report appear to follow this assumption, showing fee revenue
only through year 21 (2416). In the October 2002 update, however, fee revenue continues
through year 32 (2027), implying a substantially slower pace of development. None of the
economic analysis documents provides the assumed absorption schedule.

lmpLeations of the Sacramento City-Couutv joint Vi?ripn ptronosal

Recent actions by local government in the Natomas Basin may have undermined key elements of
the proposed NBHCP conservation strategy. Under the proposed hBHCP,19,400 acres of
agricultural lands and other undeveloped lands ( canals, grassland, oak groves, ponds, ripatian,
ruderal, and tree groves) in currently unincorporated Sacramento County account for 70 percent
of the potential preserve lands to mitigate for the effects of urban development. (From Table 4.1,
Draft Natomas Basin Habitat Conservation Plan, Appendix H: "IVatamas Basin Habitat
Conservation Plan Impacts to Proposed Covered Species", prepared by CH2MHill, July 1, 2002.)
The balance of the potential preserve land is in Sutter County and much of that land, while
currently zoned for agricultural use, is also designated in the Sutter County General Plan as long-
term Industrial-Commercial Reserve.

The proposed Sacramento City-County Natomas Joint Vision would allow 10,000 acres of urban
development to occur on the 19,400 acres of agricultural lands and other undeveloped lands
identified in unincorporated Sacramento County in 2001. At the same time, the proposed Joint
Vision establishes a program for open space preservation within the currently unincorporated
area that, to satisfy a proposed 1 to 1 ratio of permanent open space to urban development, would
claim virtually all of the rernaining agricultural and other undeveloped land in the currently
unincorporated Sacramento County parts of the Natomas Bssin. This balance between new
development and open space/habitat under the proposed Joint Vision effectively removes much
of the undeveloped portions of unincorporated Sacramento County from the potential supply of
preserve land for the NBHCP, The expectations engendered by this local government proposal
will inflate land values for preserves in unincorporated Sacramento County, particularly those
areas in the proposed expanded sphere of influence.

A likely consequence of implementation of the Joint Vision as proposed would be that
proportionally more of the NBHCP acquisitions would occur in Sutter County or out-of-basin.
The land values are substantially lower in those areas because there is more land available and
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less development pressure. With lower land costs for habitat land, higher mitigation ratios could
be supportecl.

It must be used, however, that both the prior and the proposed NBH(.'P require that 80 percent
of habitat acquisitions occur within the Natomas Basin, in order to satisfy the goals of protecting
and enhancing populations of threatened speciesfmund in the Natomas Basin. Up to, 20 percent
of preserve acquisitions couFd occur in the designated out-ofBasin Ana "B", only if the United
States Fish and Wildlife Service and the California Department of Fish and Game find that
reserves of adequate size; viability, and habitat value can be established in the area and can
support the populations of threatened. and other covered species. ThesE lands are not lmoum
currently to support the range of species that make their home in the Nototnss Ruin, To date. no
out-of-bssitt mitigation acquisitions have ban permitted.
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December 1, 2002

James Fachl
Attorney
817 10 Street
Sacramento, CA 95814

Dear Mr. Pach1.

We understand that you are representing Friends of the Swninsott's Hawk and the
Sierra Club Mother Lode in their discussions of the Natomas Basin Habitat
Conservation Plan {"NBHCF°). The Center conducted s shtdy of the mitigation fee
elements in 1997 that reviewed land costs, ageieaxhuie and hunting revenues,
restoration costs and an endowment for long-tam stewardship.

Por your refereqoe, the Center for Natural Lands Management Is a 501(c)3 nonprofit
organization whose mission is the stewardst8p of endangered species lands and
wetlands. The Center organized in 1990 and presently manages 43 preserves and over
50,000 acres as Iandowner, holder of conservation easenettte, and under contract with
government agencies. My experience with the Center is as administrative director and
director of special Projects including land acquisition and the Property Analysis Record
software which prepares stewards* plans and budgets. My education and previous
work was in regional economics as a developer and consultant.

At your request, I am providing.a review ofthe current fee documentation as compared
to the goat of achieving "Adequacy of Funding' to the "Maximum Extent Practicable"
as defined by the court in its review of the NBIfCF Current The documentation
includes Appendix A, Final XepOrty ryt'O/k71nIC Analy515 iTjdw Nafdlfas Basin Rabtua

Con.rerucrliort PFan, March 23, 2002 and the Revised Fee Fstinmare based on Draft
NBHCP, October 11, 2002. The components of the fee rcviewrd here include land,
restoration and stewardship.

Pet: Land Component
The land acquisition component of the fee is set at S3,000 for the th to one we
mitigation requirement or $6,000 per acre of land. The only prices reflected in the
analysis are for purchases by the Natomas Basin Conservancy. Ofthese nine pateeJs,
all but three small parcels had been purchased in the Sutter County portion of the Basin
and averaged less than 56,000 per acre.

It i3 apparent that the proposed fee is questionable after examining more recent
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purchases which range from $7,500 to 511,40D per acre, The report cites the Team Ibr
excluding more recent high prices (F'inalIteport, March 20p2) is a"spiW due to the
°ret;uit^ement that the City purzfutse habitat lands in specified areas Wift the Basin". It is
common, however, for bpnd owners to understand the desirability of their properties and land
buyers to seek lands with particular e?^teristics relating to iranspcntatioo, neighbor" uses and
soon. Rather than asp" it is likely that prices throughout the Sacramento portion ofthe Basin
are increasing in reaction to both development potential and Conservancy guidefiioes. Neither the
Conservancy nor any other land buyer can be expected to select ton than dosirable property in
order to lower land pricea.

As an indication, that the Conservancy's guidelines have am affected prices is the recognition that
theye most recent purchases have been made by developers (and domed to the Conservancy)
rather tttatt the Conservancy itsGtf. The Conservancy's guidelines, t6ereCorc, had no more impact
on property prices than development premtres overall.

Since the Joint Vision announcement, many landowners arc convinced that development is
expected to occur t[uoughotit much ofthe Basitt. Since conservation covers only a minor portion
of the basin under the present NBHCP. it seem apparent that bad prices for development will set
the pace. As such the fee component for the NBHCP should be based at minimum upon the
actual land sales for the Conservancy and preferably upon land sates in gtawal,

By setting the land component of the fee wording to comparable sales in the area, the
Conservancy can compete for the parcels that best serve the creation of a mdtrwtgful preserve for
the specified speeaes. Inevitably over time, th"e purchases for conservation must concentrate on
specific parcels to 61l out a preserved area or to provide connectivity. This phenomenon is true of
all purchase program whether for conservation or for private development and regardless of
whether the Conservancy or the development community is, actually doing the buying. The land
component must be sufficient to cope with this eveoftrality.

In addition, by setting the price at this level, the development community wiu have an incentive to
mitigate by purchasing lands and donating them to the Conservancy. Their greater seerY.cy, size,
and contacts May help them save a portion of the fee. In this one, the landowner has the benefit
of a broader set of potential purchasers which better assures a market-driven land price.

Conclusion- To achieve adequacy of funding, the land component should be set at the average of
conservation prices AND development price; for the entire area outside the currently permitted
development zone-

m- Restoration Component
The restoration component in the.otiginal B[SHCP in 1997 was $279 per acre. The Center's
report at the time estimated a cost of $7,694 per acre based on the cost of other wetland prajecta
and understanding the difficulties of erosion, plant maintenance, and invasive-exotic plants, Since
that time. the cost of restoration fee has already increased to $5,200 based upon the experience Qf

1-55
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the Conservancy to date in restoring an actual property. However, none of the restoration
projects is complete in terms of plant rhainttenance. It must be expected that, a complete,
restoration project will cost in excess of the Conservancy's costs to data

Catlclusion. To achieve adequacy of fdndiag, the restoration component should be based on
historic costs and estimated costs to complete restoration of a site.

Fee; Stewardship Component
The cost of stewardship in the origjttal3VBFICP in 1997 was SI 16 an acre. The present prediction
is $756,595 in administrative costs per year plus approximately $124 per acre in field costs per
year based on an estimate of acres under management from cash flow. (See Table 2 which was
created because no assumptions &w absorption hava been provided in the Economic Arialym).
Field costs are said to be predicated upon the Wildlands report (Site Specfielklunagertent Pliats
for the .Natnmas Basin (',&rsers>mrcy'sMitigption j,mrrfs, 2000} which works out to $119 per acre
plus administration, The management costs in the Management Plan estimated by Wddtands uses
as a sample a specific group ofparcels totaling 1,296 acres described in the table below.

The difficulty here is understanding the how the $756, 585 per year in administrative time and
costs will be spent. Understanding their allocation is relevant since administration is such a large
component of management costs-aveeraging 40% of total management costs over the firsf, 25 to
30 years of operation_ Administration as a percent of total mensgenunt is typically sigltiScantly
less ranging between 200A and 30°!a The higher proportion ofadministration costs in the
i'.cotmmic Analysis may indicate a underestimate of field costs as compared to administrative
costs to the dettinient of the properties and species.

in fact, the field costs envisioned by Wild lands do exclude several distinct tasks necessary to
maoagernent_ If these items are not included in the administrative costs, the stewardship
component would require a significant ati"}ustment. However, the Economic Arral}tx►s does not
address whether these necessary tasks are covered in the budget for administration-

Wi{dtands Samolle

Type Acres Proportion

Total 1,296 10pr%

Restored Marsh 324 25°Je

Rice Production 648 50%

Upland 324 25%

Managed 475 3754,

Unmanaged 821 63%

As shown in the table above,ly'ildlands envisions no management fix the rice lands and much of

e'trp'umeanvmriN, I.mMI 3
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the uplands. In fact, just 475 of the 1,296 acres are considered managed of which 325 are
wetlands and 150 are uplands. Since there are obviously tasks for the remaining iands, it nntst be
presumed that they are either neglected or that they are conducted by administrative personnel but
are not reflected in the 1+IitHCP. Examples of such tasks include the Mowing.

Outreach-As development occurs and as acquisitions take place in Sacramento County.
there will be increasing numbers of homes and businesses in the vicinity of the preserved lands.
The potential and likelihood for use by neighboring residents will not be controlled by the
minimum amount of fencing including in the projected management numbers. 4utreaah includes
involving the community in the management of the preserve through meetings, talks, and
materials in order to belp protect it,

Visitation-Tbe Plan calls for docents to be trained and to conduct any visitation allowed
on the conserved lands at no cost to the program, Most docent training programs involve one
and one-half to two persons dedicated to taming and management of docents and visitation-
Docents an not free.

Hunt;ng-The Plan calls for'tacttime from hunting but no costs- In actuality, it is likely that
a contractor or staff will be involved in issuing pernats, collectingfbs, aottsttue:mg and
monitoring the condition of blinds, making and installing signs, and patrolling fDr compliance with
bunting miea, and correcting noncompliant activities. No deduction from anticipated bunting fees
is made to account for these tasks if conducted by a contractor.

Rice Farming-The Plan calls for revenue from rice land leasing but includes only a single
task encompassing 16 hours per site for field employees covering coordination with the &rmer.
However, the rice fanning program requires far more work including preparing and negotiating
lease agreements, collecting rents, patrolling for compliance and potentially enforting compliance
on the occLsionaDy recalcitrant lessee.

Management Plans-Except for the Pin prepared by Wildlands no additional management
Plans for additional parcels or updates of management plans we contemplated-

Pest htanagemmnt-The Plan calls for control of beaver and muskrat, but shm the
preserves will increasingly be near development, and since giant garter snake is a concern, control
of cats will be a necessity.

Water Testing-No item is shown in the Plan far water testing.

Conclusion: To achieve adequacy of fundi g, it should be determined that the administrative
budget is expected to cover these otherwise unfunded asks or that the stewardship budget should
be adjusted.

Salaries
The level of salaries for field employees may be adequate for untrained personnel but is low t'nr
trained personnel experienced with the properties and.the`v history. Salaries including benefits for

01-58 long-term employees are likely to increase faster than inflation as they gain e.sperience. The cash
flow excludes inflation which is appropriate but also excludes any merit gains in salaries.

Conclusion: Staff compensation above inflation should be shown on cub flows,

C.4wyabrarcxnut^12Of0$ 4
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Economies of Scale
The most effective preserves in terms of their ability to protect species are larger preserves with a
high ratio-of interior area to the length of edge. for example, a 100 aft preserve could have, a
minimum ratio of $21 and a 10D0 acre preserve would have a minimum ratio of 1650 or over
three times the amount of interior area to edge as the smaller preserve. The literature cites the
"edge effect" of sue3t things as roads^ developraem, imMsivaerotic species, pesticides and pets on
species within a preserve. To the extent the edge is reduoal, the condition of species populations
is improved.

The edge eFket is very apparent in the management of the Centc's preserves resulting in small
preserves costing more per acre to manage and defdnd than larger preserves. In additimt, the
Center conducta study of management costs at existing preserves in 1994 fi.mded by the
Environmental Protection Agency that clearly demonstrated the economies of seek of larger
preserves. The level of impacts from the edge is directly correlated to management tasks and,
therefore, costs. As an indication of the valve of eoonamic irl&trination on preserve management,
EPA has recently funded an updated study of management costs for projects in Califfirnin, Oregon
and Washington.

Understanding the benefits of eeouomios of scale to both species populations and management
ousts. the primary goal of the AtBHCP to establish a system ofpreswvv that will support viable
populations of certain species conflicts with the expectation reflected in the F.eorronri's dnalysfs
that lands sitould not be designatad #'or purchase in order to restrain land pricxS. To develop
significant and connected preserves, parcels adjacent to existing preserved lands will inevitably be
identifted as potential acquisitions. To deny the Conservancy this ability is to prevent the
establishment of an efTecdve and efficient pt^ system.

The bent of scale also reflect on the NBHCP ratio of Vi acre preserved to I acre developed,
As acquisitions to date have resulted in spatially disconnected preserve.areas, significant new
acquisitions will have to occur to develop a system of preserves that will actually protect the
speciea. Whether an effective and efficient preserve system with viable populations of each species
can be accomplished under the current ratio -without extraordinary management e9'orts to crowd
and manipulate individusls is highly questionable.

L Conclusion: Preserve lands should be planned to provide an Active preserve system and
efficient management program.

Maximum Extent Practicable
The requirement under the court order is to establish "adequate funding" to the "maximum extent
practicable". The Economic Analysis purports to define the maximum extent practicable by
comparing the resulting habitat fees of the Natomas area with those in other locations. While the
report notes that "no two habitat conservation plans are alike", it is instructive to imdergtand
where the differences occur.

C:1ry^nqmasrcwsw r301lR 5
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The biggest difference between these plans is in the values of the land iovolved. Most of the
HCP's listed are not planning to mitigate in areas under speculative pressures to develop. Many
are not even adjacent to land considered developable. For iostance, the Metropolitan Bakersbdd
HCP is ptuChsaing land in the western Kern County where prices range between $300 to $300 per
we and is miles from any utilities. Similarly,. the Coatings program is concerned with kit fox
habitat in the valley and coastal hills where land is very inexpensive and de-velopment pressures
even for agrieolturul uses are minittt8l.

Neither the Bakersfield or Coaling projects contain wetlands or require restoration ofwetlands.
Restoration of grasslands may be needed in a very limited way. Even vernat pool programs such
as South Sacramento are more interested in protecting existing wetlands rather than restoration of
wetlands which reduces the cost of that component in their ft structute.

The only program that is comparable to the NBHCP is San Joaquin County where both
development pressures and wetlands am involved, The fee here is over 59,'04o per acre for vernal
pool grassland which indicates that such levels are appropriate in the that growing Central Valley
cities.

ciusion, Fees for programs that are not comparable to the subject are not an indication of the
"Maxi mum F.gerrt practicable while fees such as that for San Joaquin County do indicate that a
higher fee is, indeed, practicable-

Second, the F.cvnamic Analysis compares total fee structures in communities tothat in Natomas.
It should be recognized that the development industry, while not ignoring fee structures, are far
more interested in the total cost of the lot which includes land, lot improvement costs,
infrastructure and ihes. Non-habitat district fees are a partirattarly inappropriate comparison sirux
they often pay for lot improvement costs and we therefore interc6antgeah11e.v+ith other costs. One
community or project may use more district fees to pay time costs than another but the total lot
improvement cost may be identical.

Since land and the rest of lot improvement costs usually move inversely with each other, it is of
little import to know either one or the other without knowing both. llierefore, the comparison of
fee structures by themselves is of little value in determining the maximum east practicable to the
development industry- Within the wide range of choices for land and lot 4mprovement4, builders
have a far greater ability to manipulate components to create a marketable product than is
apparent from the Economic Analysis

Further the impact on house value is very small. The total of land and land improvements is often
considered appropriate if it ranges between 25 and 30' ofthe total house price. If the price of
housing is therefore, $315,000 on average and the density averages five units per acrr, the total
lot cost can be S78,750 to $94,500. The NHHCP part of the lot cost is 1.5"le for Scenario 1
($5,993 divided by 5 or $1,198) and 2.2°/. far Sceoario 5(S10,582 divided by 5 or 52,11b). In
comparison, builders look for profit margins of about 12T/v tot 5°^0 of the price of the home or

C.IrpIuammmrsWew 12D10> 6
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01-60 C-: "t. .^^!"±; The very small component of house prim represented by the NBWP fee should not
be limited to a figure that does not serve the Mirpose of the NBHCP overall.

Thank you for this opportunity to review the fee proposal for the Natomas Basin Habitat
Conservation Plans, I will be happy to answer any question you might have.

Sincrxely

Brenda Pace
Special Projects

about $39,000 to $47,000 per bouse.

C:hePinwmwva^ 120161 7
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Table 1
land Price by Comfy and Date

Aequisil#ou for hTatom^t,4 Basin HCP

Sacramento County Sutter County

Acres Date Price Per Acre Acres Date Price Per Acre

159,20 1999 3,005

138.99 1999 3,246

40.29 1999 3,474

226.68 1999 3,600

132.49 1999 3,600

267:99 1999 4,000

331.21 1999 4,000

241.38 2000 4,500

92.6 2000 4,200

Not Reported As of Revised Fee Estimate Oct. 2002.

44.68 2001. 10,000

96.46 2002 11,000

3 11.i0 2002 11,000
575;56 2002 7,500

50 Pending 8,250

66.83 P^ding $,250
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Friends of the Swainsonfs H^_w^^ L'u^ OFFtcE
817-14th Street, 140 Sacramento California 95814
(916) 447-4956 j916j 447-8689 fax
www.swainsonshawk.org

02-1

02-2

December 5, 2002

Field Supervisor
US. Fish and Wildlife Service
28t3t) Cottage Way, W-2605
Sacramento, CA 95$25

Re: Comments on Draft Natomas Basin Habitat Conservation Plan, dated July
25, 2002 and Associated Draft Environmental Impact Statement/ Environmental Impact
Report

Dear Sir or Madam:

Friends of the Swainson's Hawk submits these comments in addition to co-signing the
comment letter from five environmental groups. The purpose of this letter is to provide
more detailed comment on points made in the joint letter. We urge US Fish and Wildlife
and California Department of Fish and Game not to approve the Natomas Basin Habitat
Conservation Plan and Authorized Development as submitted.

1 Conflicts between NBHCP and EIKmt5with "Staff Report Regarding Nfigation

November 1 MC demonstrates NBHCP does not meet tlle-crI a$ t by GDFG,

CD>+G criteria in the Staff Report include:

valley of Cali

* Project review requires consideration of nest sites within a ten mile radius.
(p. t)

* Project review requires consideration of habitats including alfalfa, fallow
fields, beet, tomato and other low-growing row or field crops; dry-land and
irrigated pasture, rice land when not flooded and cereal grain crops (includ-
ing corn after harvest). ( p. 2)

•"rhe prey base (availability and abundance) for the species is highly
variable from year to year, with major prey population (small mammals and
insects) fluctuations occurring based on rainfall patterns, natural cycles, and
agricultural cropping and harvesting patterns. Based on these variables,
significant acreages of potential foraging habitat (primarily agricultural
lands) should be preserved per nesting pair (or aggregation of nesting pairs)
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to avoid jeopardizing existing populations. Preserved foraging areas should
be adequate to allow additional Swainson's Hawk nesting pairs to success-
fully breed and use the foraging habitat during good prey production
years." (p• b)

+°Prey abundance and availability is determined by land and farming
patterns including crop types, agricultural practices and harvesting regimes.
Estep (1989) found that 73.4 % of observed prey captures were in fields
being harvested disced, mowed or irrigated. {The staff report also includes
the foraging habitats listed above from Estep 1989.)

- To mitigate for the loss of foraging habitat (pp. 11-12), projects within 1
mile of an active nest tree provide either a 1:1 ratio (where only 10 percent
of the lands are actively managed for the SWH or a.5:1 ratio where all the
mitigation lands are actively managed). Projects within 5 miles but greater
than one mile provide .95_1 ratio of mitigation lands under fee title or con-
servation easement. Projects within 10 miles but greater than 5 miles pro-
vide .5:1 ratio with lands protected through fee title or conservation ease-
ment. Projects must also provide fees for long-term management. (p. 12)

There is significant conflict between the Staff Report and other reports and comments
by Swainson's Hawk biologists on the one hand, and the rationale provided in the
N$HCP and the E1R/EI5 on the other hand. The NBHCP and EIR/E15 explanations for
the Swainson's hawk mitigation program and its value for avoiding reduction of loss
and recovery, minimizing take, maximizing mitigation and reducing significant impacts
to less than significant lack credibility and scientific backing.

These conflicts include:

light of the Staff Report quoted above, the only existing guideline for assessing miti-
f h

a. The NSHCP and $1R/EIS
in

do not assess the species impact and mitigation programs

gation programs or t h Swainson's Hawk.

02-4 b. The NBHCP and the EIIt/ESS do not look at all nesting sites within 10 miles of the
hlatornas Basin in order to assess impacts on all affected Swainson's hawk nesting pairs.

c. While the guidelines consider all agricultural lands used for forage by Swainson's
Hawk and do not devalue some in relation to others, the P1t3HCP and EIR/tii5 consider

02-5 non-rice (mw or field crops) as lower quality foraging habitat than alfalfa, pasture and
native grasslands. Neither the staff report nor the Estep (1989) study cited support this
conclusion.

02-6 d. No consideration is given in the NBHCP or t:IR/SIS to the number of foraging acres
needed per nesting site to maintain the existing nest sites. With 43 breeding pairs, and
assuming that of the 9;000 acres in the Swainson's Hawk zone, 2,187 acres are managed
for high quality forage, the per active nest yield is 51 acres. What evidence exists to
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support the conclusion that 51 acres is ample? Does availability of 27S acres of marsh
edge, distant from nests in unknown locations at some time in the future add apprecia-
bly to the per nest forage available? To what extent is the mitigation program depen-
dent upon the voluntary actions of private farmers in the Stivainsons Hawk zone, and
the County of Sacramento's 4,000 acres of airport buffer lands, to provide the necessary

02-6 forage to sustain the Swainson's Hawk population? Note that independent biologists in
1942 estimated the habitat need per nest at 2500 acres (see attached).

e. The NBHCP and EIRIEIS identify 62 nesting si tes in the Basin. However,
only 24 were successful nests in 2001. (Estep found the comparable numbers
in 2002 were 70 and 24.) On page III-18, T. Roscoe, CAPC personal communi-
cation, is quoted assaying that one in three nest sites are successfully utilized
each year. These documents do not identify comparable nesting habitat data
for areas adjacent to the Basin.

The NBHCP and EIRiE1S conclude that: "Foraging habitat is probably not
02-7 currently limiting because of the large amount of agricultural fields available

in the the Natornas Basin and surrounding areas and the ability for
Swainson's Hawk to forage over larger distances." This conclusion ignores
the fact that there are other nesting populations in the areas adjacent to the
Basin that are appropriate for foraging and that other nesting populations
may also be using the foraging lands in the Baasin. It ignores the fact that
other raptors are also using these lands for forage. It also does not address
the fact that if only one out of three nesting sites is successful, the nesting
habitat is not the limiting factor on the population.

02_8 f. The Nf3HCP and EIRlE15 document the types of habitat lands in the Basin
and describe the amount and type of lands to be acquired for mitigation
under the one-half to one mitigation ratio intended to offset all species irn-
pact.e from development in the Basin. The mitigation for Swainson's Hawk is
acquisition and management of upland habitats.

The mitigation ratio for SWH in the NBHCP is well below the recommended mitigation

ratio in the Staff Report. The proposed plan requires that within the next 50 years,
2,187.5 acres of upland will be acquired by the Natomas Basin Conservancy for all
permittees, City, Sutter and Metro Air Park. This represents 25 percent of all land ac,
quired for mitigation (8,750 acres). These 2,187•5 acres are to be largely (but not exclu-
sively) managed for Swainson's Hawk foraging. In addition, the HCI' claims that 1,164
acres of marshland edges will also be managed for Swainson's Hawk foraging (VII-15).

In contrast, the NBHCP and EIR/EIS identify the loss of Swainson's Hawk habitat

lands at 8,785 for the authorized development in City of Sacramento and Sutter
County (i.e, not including Metro AirPark) (IV-14-15). Of these, 3,894 acres are identified
as within one mile of a Swainsort's Hawk nesting site ( in or along the Sacramento River

adjacent to the B..ssin). [Fallow rice lands and rice land and marsh edges were not
included in the estimate of lost lands.]
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02-8

02-9

02-10

Therefore the mitigation ratio for the NBHCP for Swainson's Hawk is .21' ) to 1. Under
the CDFG staff report on mitigation, the acquisition of habitat lands to mitigate for
impacts on the Swainson's Hawk would have been four to five times as much. Total
upland mitigation land acreage likely would have been closer to 8,000 to 11,00D acres if
the Staff Report recommendations were followed.

Independent biologists who have assessed the needs for maintaining Swainson's Hawk
population in the Basin have identified the habitat preserve land requirement at 10,000-
1100 acres of land managed in uses compatible with Swainson's Hawk foraging needs.
(EIP Associates, SAFCA Swainson's Hawk and Giant Garter Snake Draft Habitat
Conservation Plan, 1992). This estimate was made prior to current information about
the level of nesting in the Basin.

g. The Staff Report does not address the issue of acquiring habitat lands in areas distant
from the affected nesting pairs. The 1997 Natomas Basin HCP required all upland
habitat to be acquired in the Basin. However the NBHCP contains no such acquisition
requirement Since up to 20 percent of total required habitat acquisitions.cart be out of
basin in the 2002 NBI-ICP, up to 1,750 acres may be purchased outside the basin. Ifall
the land purchased outside the basin is upland, this will leave only 437.5 acres of
Swainson's Hawk habitat preserved in the basin. The NBHtI' and EIR/ElS fail to
explain how 437.5 acres of foraging habitat in the Basin can fully mitigate the loss of
8,785 acres of foraging habitat in the Basin. Alternatively, the NBHCP and ER/EIS
could explain why they have not required all upland habitat to be located within one
mile of a known nest site for Swainson's Hawk in the Natnmas Basin.

2. Imoaets of TSninA9 af MitiWon on fhe5wafnson's Hawk Were Not
Considered in Nt3}jCP and fiIMrs.

Mpst of the impacts on Swainson's Hawk come as a result of City of Sacramento devel-
opment; 75 permnt of the foraging habitat loss (6,925 acres) is in the
City of Sacramento and 89 percent of the prime foraging habitat lost is in the City (3,679
acres). The preponderance of nest sites in the Basin are south of Etkhorn Blvd. (31), and
most are in close proximity of the foraging habitat that is now or very soon will be lost.

Very few nest sites are close to the Sutter County portion of the basin. The NBHCP at
VII-16 states that "Given the relatively low value foraging habitat and the minimal
number of existing nesting trees, the Sutter County portion of Natorrms Basin is neither
critical or unique Swainson's hawk habitat and is not critical to the species survival or
recovery." I t states at VU-14 that in the City's Permit Area, loss of habitat could poten-
tially adversely affect the continued existence of the species in the Basin, "absent the
avoidance, rninimir.atign and mitigation measures of the NBC2•-1P.»

tion of the timing of mitigation. No link is made 'n he NBHCP
Neither the NBHCP nor the EIR/EIS assess the impact on the Swainson's Hawk popula-

014414i61;
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acquired and managed to date is upland in the "Swainson's Hawk zone " Possibly 200
acres could be classified as meeting this criterion. These scattered parcels are part of a
250 acre minimum acquisition in the Fisherman's Lake area required by the Settlement
Agreement between environmental groups and the City.

Under the inadequate mitigation ratio of the NBHCP, the City is supposed to have
acquired 525 acres of upland to offset the impact of the development already completed.
Even had the NBC acquired these lands, they could not have fully mitigated for the loss
of thousands of acres of foraging lands that have been paved over since 1997. The
Natomas Basin Conservancy has acquired almost Z,800 acres of mitigation land since
1999_ Almost all of this land is either rice land or has been converted to managed marsh.
At present. NBC does not meet the proposed requirement that25 percent of the mitfga-
lion holdings he upland.

There is no timetable or deadline for achieving upland preserves and enhancement in a
way that minimizes the impact of loss of foraging habitat in the City of Sacramento. It
is possible given the NBHCP requirements that the acquisition of uplands and enhance-
ment of these lands could be delayed for a number of years. Most of the existing
Swainson's Hawk foraging habitat that is not developed or to be developed by the
applicants is in Sacramento County and the land purchased to date by the Conservancy
(exclusive of acquisitions in Sacramento County required under the Settlement Agree-
ment) is in Sutter County because land prices are cheaper in Sutter County.

During the period of operation of the 1997 tQBI•tCP, NBC acquired 1,651 acres at an
average price of S3„824. [The only upland acquired was loca ted in the far northeast
corner of Sacramento County, far from any known Swainson's Hawk nest. It has since
largely been reconstructed as a wetland.] The only land acquired in the Swainson's
Hawk zone was in the Fisherman's Lake area under the Settlement Agreement. It
included approximately 46 acres (mostly in rice but to be converted to upland) at
$11,000 an acre, 40 acres at $10,0110 and 116 acres at $8,250 an acre. These mostly upland
properties are in an area where nesting density is the highest in the basin. These pur-
chases were made only because of the Settlement Agreement requirements.

Given the price differential, there is no reason to believe that the mitigation for SWH
habitat destroyed by the City's urbanization will be acquired any time soon absent a
requirement to do so in the NBHCl? Under terms of the proposed P+II9HCP, the NBC
could put off buying upland until after the City is fully developed. Should this occur,
the substantial impacts of the loss of foraging habitat due to City authorized develop-
ment would not be mitigated or minimized to the maximum extent practicable, or at all.

There are no guarantees that there will be a market for the Sutter County lands pro-
posed for industrial and commercial purposes. If Sutter does not develop, and City fees
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are spent on wetland mitigation lands, the upland mitigation lands would not be ac-
quired. Moreover, if Sutter County does develop, it is our understanding that the major
landowners will mitigate with rice lands that they own, rather than pay an acquisition
fee. These are plausible scenarios that would leave the City's impacts on Swainson's
Hawk habitat largely unmitigated.

Nothing in this plan protects the nesting and foraging habitat in the County
of Sacramento portion of the Swainson's Hawk zone. This important area is
simply assumed to remain "as is" with the possible exception of acquisition of
reserve lands that would be more intensely managed for Swainsori s Hawk
forage. This assumption relies on voluntary actions by private land owners
and the County of Sacramento. These assumptions are unwarranted as evi-
denced by recent habitat destruction by the County Department of Airports,
numerous development approvals by the County of Sacramento in or near
the Swainson's Hawk zone, and continuing development applications and
expectations by landowners in the Swainson's Hawk zone.

Meanwhile the City has applied for a permit which would include develop-
ment of 180 acres within the Swainson's Hawk zone. To be consistent with
the conservation program proposed, and to provide protection for nesting
and foraging Swainson's Hawks in the Swainson's Hawk zone, the regulatory
agencies should deny a take permit for any lands west of El Centro Road in
the City's application that have not already been developed.

As explained elsewhere, the NBHGP assumes owners of contiguous parcels in
the Swainson's Hawk zone to voluntarily sell lands or conservation ease-
ments to the NBC at affordable prices. The NBHCP fails to establish any
rationale why these voluntary actions are likely to happen, particularly given
the history of acquisitions to date, and the proposals for future additional
development in the Basin.

In addition, the NBHCP and 'GIR/EIS claim that marsh edges will be used for
Swainson'sI•lawk foraging to help mitigate for loss of foraging lands in the
City of Sacramento. Again, the timing for availability of marsh edges and
their at some distance from Swainson's Hawk nests impacted by develop-
ment makes reliance on this source of additional prey very questionable.

5. Draft NBHCP and EIMIS Assertion that Impacts on Swainson's Hawk Will Be
Less than Significant Is Not Supported by Evidence in the Documents.

The draft NBHCP and EIR/EIS assert that the impacts of the authorized development
on the Swainson's Hawk and its habitat will be less than significant. The EIR/EIS (4-
76) states that :

"few territories.. re likely to be abandoned as a result of the project
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reduction in foraging habitat acreage for the following reasons:

• Loss of potential foraging habitat would primarily occur away from
nest sites where it is less valuable to nesting Swainsons' Hawks

• Maintenance of foraging habitat in the Swainson's Hawk Zone
would be a focus of the proposed action, and most of the nest sites are
located in this zone

02-11

02-11(B)

• upland reserves would be managed to provide better quality forag-
ing habitat for Swainson's Hawk than is provided in agricultural fields

• Foraging habitat is probably not currently limiting because of the
large amount of agricultural fields available in the the Natomas Basin
and surrounding areas and the ability for Swainson's Hawk to forage
over larger distances,

Lastly, upland reserve sites in the Swainson's Hawk Zone would be
acquiried with habitat contiguity as a primary consideration. The
acquisitions by the Conservancy would ensure that substantial
amounts of Swainson's Hawk habitat would be maintained in close
proximity to occupied nesting habitat.. ... selected using a strategy
that maximizes the Conservancy's ability to maintain Swainson's
Hawks in the basin (. .. not randomly selected. ...). For these reasons,
the reduction in foraging habitat associated with the covered activity of
urban development is not expected to result in the loss of territories
associated with nest trees located outside of the development areas.
Therefore the proposed Action's conservation program for Swainson's
hawks would reduce potential impacts to Swainson's hawks to a less-
than-significant level.-

Further detail is provided at 4-72 and 4-73 regarding these points. The jun-
founded] assertion is made that "Nonrice crops (e.g. row crops) are used less
(Estep,198q; Babcock, 1995) and considered poorer quality foraging habitat
for Swainson's hawk than native grasslands, alfalfa and pasture. Upland
habitat in the reserves would be alfalfa or native grassland and would be
managed specifically to provide foraging habitat for Swainson's hawk."

The findings regarding the Swainson's Hawk Conservation program in the NBHCI' and
the findings of the ElR/ EIS are not supported by independent biological expertise,
known scientific information, previous findings by the regulatory agencies and the
requirements of the NBHCR

Assumptions about where and how much habitat for Swainson's Hawk will be acquired
are based on assumptions about how the plan will operate not on requirements of the
plan. For example, nothing in the NBHCP requires that upland habitat be acquired in
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02-11(C)

02-11(D)

02-11(E)

the "Swainson's Hawk Zone" or that "substantial amounts of habitat would be main-
tained in close proximity to occupied nesting habitat." TThese are priorities and prefer-
ences and not requirements of the plan. Acquisitions to date do not achieve the stan-
dard identified in the EIR/EIS as resulting in less than significant impacts. (See below
for discussion of imbalance between upland habitat lost and upland habitat conserved
to date.)

The NBHCP and EIR /EIS do not document that the foraging lands being converted to
urban uses are far from the nesting sites served. ('"Loss of potential foraging habitat
would primarily occur away from nest sites where it is less valuable to nesting
Scvainsons' Hawks.") The HR/EIS and NBHCP identify over half of the foraging lands
in the Basin as within one mile of a nest. They do not identify the maximum distance of
foraging lands from a nesting site. Inspection of the map in the NBHCP and IIR/ELS of
nesting sites demonstrates that the foraging lands being destroyed by urbanization of
the City are within 2 miles of an 1997 nest site and no part of the Basin is greater than
five miles from a nesting site. The foraging lands destroyed by City urbanization are
within five miles of the nests along the river. The CD F- St ff Report rec
mitigation up to 10 miles from nesting sites . and requirtw at least one-halt to one mitiea
tion ratio for all Swainsnn's hawk foraging habitat within 10 miles of a prn_iect.

The NiIHCP and EIR/EIS fail to establish any biological basis for the assertion that the
lands acquired would be managed to produce the foraging value of the foraging lands
destroyed.

Neither the NBHCP nor the ElR/ElS provide documentation that lands in the
Sutter County portion of the Swainson's Hawk zone, mostly rice fields, could
be managed for high quality Swainson's Hawk foraging habitat when to date
they have provided very little habitat for Swainson's Hawks.

The NBHCP and EIR/EIS rely on judgements about the relative value of
different types of foraging lands that are not supported by any evidence.
Neither Estep (1989) not the CDFG Staff Report (see below) support-the
assertion that non-rice crops have lower foraging value thar[ grasslands,
alfalfa and pasture. Nor does the N13i-1C7' and EIR/EIS provide any evidence
that 2,I75 acres of land managed in grasslands, alfalfa and pasture can pro-
vide at least the forage value of all the foraging lands to be destroyed (over
800 acres) in addition to the original foraging value of the preserved lands.
This amounts to about 5 times the foraging vahagof the lost habitat
and the preserved habitat lands combined.

While it is possible that upland acquired may be converted from rice lands or
orchards, it is also likely that such lands would not be closely located to active
Swainson's Hawk nests. Nests are located near the best forage. If habitat
land is to be acquired near dense nesting areas, it is much more likely that the
upland acquired will have been foraging habitat for Swainson's Hawk. The
NBH.CP and EIR/1<•CS do not explain how such lands could be so fully en-
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hanced as to produce five times as much prey as presently produced. Nor do
they explain why it would make sense to acquire lands presently not used for
Swainson's Hawk forage that are located at a greater distance from. prime
nesting areas, and invest heavily in them to increase forage values, instead of

02-11(E)
acquiring lands next to existing nest sites to make sure that habitat values are
sustained and improved to sustain existing nesting pairs.

02-11(F)

02-12

02-13

The NBt-iCP and EIR/EiS document that very little of the land in hfatomas
has been used for alfalfa production. One strategy for increasing habitat
values would be to substantially increase alfalfa production in the Basin by
using preserve lands for that purpose. While most experts agree that alfalfa
fields provide high forage value and are attractive to Swainson's Hawks,
nowhere in the NBHCP is there analysis of how much land in the Swainson s
Hawk zone could be acquired and converted to alfalfa production, and what
the resulting habitat improvement would be. Are there barriers to alfalfa
production in the basin?

4. New Information in the EIR/EIS Ignored in the Drafting of the IVBI-iCI?

The new information developed as part of the EIR/EIS process has revealed that un-
derpinnings of the mitigation program in the 1997 NBHCP were not supported by
biological evidence. Specifically, the myth that the Natomas Basin was a mix of habitat
and non-habitat was not supported. by the GIS analysis that documented habitat types
in almost all of the Basin that supported either Giant Garter Snake or Swainson's Hawk
and other species. In 1997, the regulatory agencies argued that the one-half to one
mitigation ratio was acceptable for a Basinwide plan because it included mitigation at
the some ratio for every property developed regardless of habitat value, The EIR/ELS
alternatives analysis demonstrated that this myth is not supported.

The EIR/EtS also developed information about alternative mitigation programs that
would increase the amount of habitat protected. These alternatives were identified as
environmentally superior to the proposed plan.

The Nt3HCP at 1-25 to 1-27 summarizes the changes made in the NBHCP between the
1997 and 2002 versions. However, the revisions addressing the mitigation ratio and
other basic assumptions of the NBHCP are conclu^ory rather than analytic, and do not
make use of new information to explain the findings made.

The court-ordered redrafting of the 1`IQI-IC1' and preparation of an EIR/fiIS have pro-
vided new information to the design of a habitat conservation plan for Natornas Basin,
The NBI-ICP at 1-23 to I-24 summarizes the chronology of NBHCP preparation since
August 15, 2000 when judge Levi held that the record did not support he Service's
findings in issuing an ITP to the City of Sacramento. Missing from that chronology are
events indicating that political pressure was applied to ignore the new information,
accelerate completion of the NBHCP and address only a limited set of questions in the
revisions.
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We are appending a letter dated December 14, 2001 from Sacramento area Congres-
sional representatives, Robert Matsui and Doug Ose, to US Fish and Wildlife Service.
The letter, appended, called for the Service to limit its analyses. One of these Congress-
men, Doug Ose, has a personal financial conflict of interest on matters affecting regula-
tory actions in the Natomas Basin. Environmental gmups wrote to the Congressmen
asking them not to interfere in the regulatory process (letter appended). Mr. the did not
respond to the letter, but previously told environmental representatives that he does
not believe his partnership in 17AD, acres of hlatorxras land for which development en-
titlements are being sought precludes his active involvement with regulatory issues in
the Natomas Basin.

Our analysis of the documents circulated for public review indicates that although
substantial new information was available, applicants gave little thought to the new
information available and the opportunity to assess alternative mitigation programs.
Instead, they and landowners in Natornas asked Congressmen to pressure the TJS Fish

02-13 and Wildlife Service to expedite approval of the revised NBHCP and confine changes to
a very limited set of issues.

Thank you for this opportunity to review the Natomas Basin Habitat Conservation Plan
2002 draft and the associated environmental documents. We believe substantial

0244 changes must be made for the NIiHCP to conform to legal requirements, including
permanent habitat protection near existing nesting sites of at least 11,000 acres of well
managed Swainson's Hawk foraging habitat..

Sincerely,

64& 6.i44hR..

Judith Lamare, President
916-447-4956

Attachmenfs

James P. Pachl, Legal Counsel
916446-3978

FrcWdr of the SrvakttaiY 1ia,Mk#san ^4aatFOn^I ag^nitalipn dEdkatiutto awns" al:this w.ecirs, to
+rmgexdd+rya^i9lartcSwotnsptztsrrlqa»i^peeP7uaddtwo.dedrudoala>;i^lvta^t^Yde^e.q>ed?. t^r

t;pdRSWaihstin'stfewkssdle"u.e4!lrut^^ed(n^^i^4siay^j,¢^4tn'Yl^lpe^r,9tkp^F$r?rlingvot.hyn.s0than
mlteatqqvantmvnSaeraYaento. Tltessh9wkcmf^h,alaaiK.iawtntaie^trtt^uw.andt^,.
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. Aecemba 14, 200'1

The Honorable Gale Nortaai
Secretary of the Interior
1849 C Street, N.W.
Wasbmgtco, D.C. 20240

Dow Secretary Nortm

We arc writing to seek you assistance in =an leg On the Nuomes Basin KWtat
Comsavas;0n Pbm(FYCP) isaomplated on time. As you may know, foa:Public mqitia: in
Califilecnis have bon wailing over thopsst year in p9atnenship with the Sacramento
Ecological Services Office of1he Visit and Wildlifs Service to revise the Nstomu HCP to
meet mqnboaiaQAs set forth by a federal judge in Angst 2000.

The Natomas HCP is a MabIrafile regional HOP that ifnst complded on time
could significantly tarnish the image ofthcHCP wow an in the eyes ofthe devebpmaOR
community. In feat, HC2''s me strongly bi-putisen bt.tiotvea datprovide a highly
workable approach to making envieouneotal protection and eccoomic growth
compatible. Failure to complete the Nuomas Basin HCP proem on s timely and fair
basis could adversely impact one the fsw effective tools available to pro ft
amvimnmonk

While cooperation mans the involved falaal and local governmental agcocior
has been positive, sips are emegiag that the agreed-tpo ► date fm completion oft6e
revised H(T and issuance of Incidental Take Permits may slip $ortbe third time.

We are concerned that the Service is tsidag actions top well beyand the
7oqpaammis set by ebe jndga Considerable review iadicaus that there Is no need to
wbstsnpsUy rewrite the Plan. Rather, the Plan shonld only be revIsed to address the
following concerns raised by the judge:

• The record needs to support the Satviee's findi og that the Plan minimizes and
mitigates take of protected species to the maxitnum - - I practicable. In the
judge's woffis: "ft reenad should provide sams basis 8nconobuding, not just the
the chosen mitigation the and land proservstioc. ratio are pescDcable, but that a
higher the and ratio would be mWaclicable."

• The record =Ws to demonstrate that the Pent tree(s) Will "epsane" adequate
flmding. The judge bald tbst, "in ligbt oftlrs city's e:PNatm'usal to'ennue'

fimdmg in the event of a alndall," the Service's funding that the HCP can be
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kaphmaated by some individual prami9oeea, Md not by others without aftcft
tLe caoemvation paograno. is not w4paKd by be teooad.

• TLe recwtd peod^ Ea datm•ostsato$at 1be P^ ^v^71 not jeopaYdiza the eoot3uued
nRvival oft6e species if aoly some jariediCtiwp seek a pennit (No Jeopardy
Fudua The jnd®ehdd that the no Jeopardy 6nd'mg9 were vaW if 91
jntfsftUau pa9ioipa0e, but 9Lat the Service Wed to adequately om"m wHeyer
the no jeopatdy finding could be madn if only ibe City was iasued a tske pormiG

• The Savioe needs to psopare an Puvimmnmtal Impact 9tarooment in em4pmoooa
with approval cite Pin and igmm of aay pamid.

Above all. we wW to make efttain *A Ow FN IS mlmag= ImwlefMaad the
impoitwoo oftwmpleftda: Natomnn HCP om tiau. TYwo hil to mcot tbe May 1. 2aKL
depdWam, there will be =acoap9ably large eooocuio6 eavimaFnmwl mad Saemcial
eamoqaema on the City ofSaon®emtu. Sutter Comny ad other aatlflea in the NaEoa*s
gaaia ara.

Aheady, delays in eomglaNna the HCP rev Won sad setaWI* the ladda ►tal
Talro Penoita aa ]eadiog 1o sra^dlyaoay,umg aoqc3s3tioea ce^te ^t^ 1+^
Fmtha delays oonid te,Ato a m&dicW reduction In the qwa9i9y oflep4e aoqidred
aaft available Section 6fAWh^& redmtdom in the quality ofmidpdoa Iaods amirod,
mid mmwoxwY iucraaoa ia mddiatlam tea /hat mpatied aa to the lbomo-be)al$ pubtLa

iri ftregiadi. Approo^y 1.S biqioa ^Las hub= iavertod io ^oomte iu
NoKthNatmn. Mmb ofdtis is aproauat ofbomd SamanppliVftiha City`s At A X lip
mcfilsiHty is an ft Hao.

We very mtroh eppieoiate your eflLatt to inamr that the May tat dmt0is<e is mat
and that the Natonias BC? process receives the auppo:t it daavas.

Snao^.

T T. MATS[A. C. DOUG WIL C'
I



St^^R,AAMothe^ Lode Chapter JP
Northern CaNbrnfa and Northern Sierra Nevada

Environmental Council Of Sacramento
Friends of the Swainson's Hawk

January 21, 2002

Congressman ROBERT MATSUI fax: (916) 444-6117
Congressman DOUG OSE fax: (202) 226-1298
House of Representatives
Washington, D.C. 20515

EF, Your letter to Honorable Gale Norton, Secretary of the Interior, regarding
Natomas Basin Habitat Conservation Plan, dated December 14, 2001.

Dear Congressmen Matsui and Ose,

Our organizations were among the plaintiffs who successfully sued in Federal
District Court to set aside the defective Natomas Basin Habitat Conservation Plan,
August 15, 2000. After the judgment, the plaintiffs negotiated a Settlement Agreement,
approved by the Federal Court on May 15, 2001, that allowed the City of Sacramento to
permit up to 1,668.5 acres of grading in North Natomas pending completion of the
revised Natomas Basin HCP. Approximately 1,063 acres has been graded under the
Settlement Agreement; and the remaining 600 acres can be graded this Summer if the
City continues to carry out its obligations under the Agreement.

In January, we heard of a letter from Congressmen Matsui and Ose to Secretary
of Interior Gail Norton. We received a copy on January 15, 2002. The Congressmen
demanded that the NBHCP be completed by May 1, 2002, which would be impossible
to do even if the draft NBHCP were perfected today, due to the public review
requirements of NEPA, CEQA, and the Federal and State Endangered Species Acts.
Having been excluded from the discussions, the environmental community does not
know the causes of the delay. However, rumors point to differences amongst multiple
parties, complex biological and land use issues that may be in dispute, and very serious
understaffing of the Sacramento Fish and Wildlife Service Office.

We were shocked and dismayed at much of the Coneressmen's letter which
made demands that were dearly improper and unethical. We are also shocked that
Congressman Ose participated in this letter despite his clear conflict of interest.

1. Conflict of Interest of Congressman Ose

Conflict of interest is a serious issue because the Congressmen's letter of
December 14, explicitly seeks to influence the content of the revised NBHCP by
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directing the US. Fish and Wildlife Service to revise the prior NBHCP only to address
certain concerns stated in their letter, and to make no other changes. in the prior Plan.
(". . the Plan should only be revised to address the following concerns .."^

. .. ..,a,t a ^.^ ZW
ation Plan and Incidental Take Permit that may ha

substantial direct financial impact n^n 1.118 acres of valuable land owned by one or
more members of the Congressman s immediate familr, including the Congressman's
father.

Ose Land Company No. 2 owns approximately 62 acres (Parcels 225-0030-033, -
35,-36,-38) within the City of Sacramento North Natomas Community Plan, which
would be covered by the revised NBHCP when completed. This Ose land is very
valuable due to its location bounded by the intersections of two main highways and
two major roads. Although it is one of the parcels that could be graded under the
Settlement Agreement (if the City carries out its obligations under the Agreement), its
potential for development and market value may greatly increase if and when a revised
NBHCP is approved which authorizes build-out of the entire City North Natomas area.
If this Ose property is developed after the revised NBHCP is approved, the mitigation
fees payable by the owner(s) of this Ose property, and other mitigation measures
affecting development of the property, will be determined by the revised NBHCP,
which Congressman Ose seeks to influence by the Congressmen's letter of December 14,
2001.

Ose Land Company No. 3 owns 1,056 acres (Parcels 201-180-14, -18,201-220-39)
in unincorporated Sacramento County, Natomas Basin, east of Hwy 99, between the
City's North Natomas Community Plan area and the proposed South Sutter County
Specific Plan (industrial development to be covered by the revised NBHCP). This area
is agricultural, but Ose Land and neighboring landowners are actively seeking
designation for urban development. Issuance of a revised NBHCP covering the City
and South Sutter development area, and the resulting development of these areas, may
greatly increase prospects for future development of this Ose land, and thus could
greatly increase the market value of that land. The content of the revised NBHCP,
including the biological analysis in the EIS/EIR and Biological Opinion ay affect the
ability or inability of this Ose land to obtain Incidental Take Permits in the future.

The principal of the Ose Land Companies is Mr. Enloe Ose, a major land
developer and the father of Congressman Ose. Eventually, Mr. Ose's Estate Plan may
cause these properties, or their proceeds of sale, to pass to Mr. Ose's beneficiaries, who
may include the Congressman. Congressman Ose worked for the Ose Properties for
eight years, until 1985, as a project mana ger. Congressman Ose's intervention is a clear
conflict of interest, made serious by the letter's attempt to influence the content of the
revised NBHCP which may substantially affect the value and marketability of the Ose
properties in Natomas Basin.

We are not alleging that any member of the Ose family, other than the
Congressman himself, solicited or participated in the Congressmen's letter or
committed any impropriety; and we are not criticizing the Ose family.
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In February 2001, Congressman Ose intervened to "put on hold" a federal grant
to the Natomas Basin Conservancy to preserve wildlife habitat in Natomas Basin. At
that time, Sierra Club and Friends of the Swainson's Hawk, in a letter to Congressman
Ose dated February 26, 2001, suggested:

"- - - it could be a serious conflict of interest for you or your office to intervene
with Federal agencies on Natomas Basin issues, or to otherwise attempt to
influence the actions of Federal agencies affecting the Natomas Basin and lands
within the Natomas Basin. Of particular sensitivity are Federal decisions as to
protection of threatened and endangered species within Natomas Basin, which
may affect land uses and property owners within Natomas Basin. "

We call upon Congressman Ose to exvlain to the public, to his oonstituency. and
to Secretary Norton why he thinks that he does not have a conflict of interest in
attempting to dictate the content of an NBHCP which will directly affect the value and
marketability of 1,118 acres of valuable property owned by one or more members of his
immediate family. Why did Congressman Ose fail to disclose his conilict of interest to
Secretary Norton in the Congressmen's letter to her?

2. The Congressmen Are ImQmnerly Urging U.S. Fish and W ildlife Service to
Unlawfully Violate NEPA by Attempting to Limit the Content of the
Revised NBHCP Without Public Review

As stated above, much of the Congressmen's December 14 letter improperly
directs the U.S. Fish and Wildlife Service to revise the prior NBHCP only to the extent
necessary to address certain concerns stated in their letter, and to make no other
changes to the prior NBHCP which was found deficient by the Federal Court.

By doing so, the Congressmen are urging the U.S. Fish and Wildlife Service to
violate NEPA. which precludes an agency from committing to a particular course of
action prior to completion of NEPA analysis (the EIS), and the extensive public review
required by NEPA and CEQA. The Service must take into account all that NEPA
requires in project review. USFWS cannot lawfully limit their review of issues to those
identified in your letter; nor can the EIS be a rubber stamp for approval of a decision
made prior to completion of NEPA review. 40 C.F.R 1502.2(g). As you know, the
NEPA review of the prior NBHCP cannot be relied upon for the revised NBHCP
because it was found to be defective by the Federal Court.

It is unconscionable that Congressmen would pressure the Department of the
Interior to stop working on difficult issues and shove the Plan out the door with
minimal changes.

Quite bluntly, the Congressmen's attempt to dictate the content of the revised
NBHCP . which has not been subject to legally-required public review by their
constituencies, is an outrageous violation of their duties to their constituencies and to
the public, and as Congressmen.
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3. Significant and Difficult Issues N lust Be Solved before the NBHCP and
Incidental Take Permits Can Lawfullv be ArSriwY31_

The Congressmen seem to believe, mistakenly, that the former NBHCP need not
undergo any revisions other than four items listed by the Congressmen's letter. They
misunderstand the Federal Court's decision and clearly are unfamiliar with some very
basic facts and issues which must be taken into consideration and resolved to create a
revised NBHCP that is biologically and legally sound. A few are listed below.

The only applicant on the former NBHCP was the City of Sacramento. The other
jurisdictions in Natomas Basin did not participate and had no input. Sutter County,
Reclamation District 1000, and Natomas Mutual Water Company are now among the
applicants, and Sacramento County Airport now reportedly wants NBHCP coverage.
The MetroAirPark HCP (if approved) will merge into the revised NBIiCP. There are
issues and concerns as to each Mlicant and jurisdiction which must ltgjply,d by the
revised NBHCP . which were not addressed, or were addressed inadequately, in the
prior NBHCP.

Moreover, the revised NBHCP must comply with new Federal and State
regulations and new governing State law (Fish and Game Code Section 2081) which did
not exist on December 31,1997.

Several years of experience with the former NBHCP and its mitigation program,
new scientific information about species in Natomas Basin, and development proposals
and activities outside of the City's North Natomas Community Plan have raised ma anv
more issues which were not addressed in the former NBHCP or were addressed
i ►̂a^d ^xately but which must be solved if the revised NRU['P is to be biologically and
legally sound. This list includes fragmentation of species habitat; inappropriate siting
of development; failure to protect habitat connectivity and connectivity between the
NBC preserve lands; severe impacts upon species, particularly Giant Garter Snakes, due
to major modification of waterways (Giant Garter Snake habitat) to accommodate
development; the possibility of cessation of agriculture (species habitat) in the Basin due
to the impacts of development; and others. We will gladly provide more information
upon your request.

4f particular concern is the proposed South Sutter CG, ,;ific plan, for 3.500
acres of industrial development. pending before the County Planning Commission,
which is to be covered by the revised NBHCP. The proposed South Sutter Specific Plan
has such serious environmental and legal deficiencies that it cannot be lawfully covered
or permitted by any HCP or Incidental Take Permit. It violates the Federal and State
Endangered Species Acts, the legal prohibitions against the discharge of contaminated
wastewater into groundwater and surface water (impacting Natomas species,
particularly the threatened aquatic Giant Garter Snake), CEQA, California planning
laws, and federal air quality reqwrements. Federal and State Incidental Take Permits
can be issued only for proiects that are otherwise lawful , which the South Sutter px-Qiect,
in its resent form.

On January 11, 2002, James Pachl, Attorney, a signatory of our letter, gave to the
Congressmen's representatives copies of some of the formal comment letters on the
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South Sutter Specific Plan and Draft EIR submitted by a number of government
agencies, organizations, and scientists with major concerns. We r urge the
Congressmen to review and consider the issues raised by those commenters before
contemplating any further intervention for approval of a revised NBI-1CP: Mai_or
deficiencies must first be cured.,

We do not know what issues are being addressed and resolved (or not addressed
or resolved) by the draft NBHCP because the draft documents have been withheld from
the public and the environmental community excluded from the discussion.

4. Escalating costs for acquisition of mitigation lands occurred be fore the
NBHCP was invalidated and have been encouraged by local governments

The Congressmen's letter claims that "delays in completing the HCP revisions
and reissuing the Incidental Take Permits are leading to rapidly escahating acquisition
costs for mitigation lands." In fact, land costs in Natomas escalated dining the period
when development proceeded under the old, invalidated HCP.

Unwise actions by Sutter County and staff of the City of Sacramento have
persuaded many Natomas owners of farmland that they may eventually receive urban
development entitlements in the distant future, and that therefore their land is now
worth a great deal. High-level staff of the City of Sacramento, and others, are
proposing that the City plan for the future annexation and urbanization of
approximately 6,000 acres of presently unincorporated Natomas farmland. The Sutter
County General Plan designates 10,500 acres of farmland in Natomas Basin, Sutter
County, as an „Industrial/Commercial Reserve", although cumulative development in
excess of 3,500 acres would require a General Plan amendment.

Development of much these lands is economically infeasible, unless taxpayers
subsidize the high infrastructure costs, but local governments seem either more
interested in currying favor with the landowners (some of whom are speculators) than
in protecting the public, or perhaps merely reluctant to be the bearer of bad news to the
landowners. Whatever their motivation, because local government is telling
landowners that they may eventually receive urban development entitlements, the
landowners understandably do not want to sell their land to the Natomas Basin
Conservancy for depressed agricultural land prices.

Sutter County has gone even further. At the December 5, 2001, Planning
Commission hearing, attended by undersigned James Pachl, on the proposed South
Sutter Specific Plan, a farmer, whose land is within the 10,500 acre "South Sutter
Industrial/Commercial Reserve", but is outside the proposed 3,500 acre Specific Plan,
asked the Commission if he could sell his farmland to the Natomas Basin Conservancy.
The Sutter County Director of Planning publicly told him that the County strelv
discouraged sale to the Conservancy because the County intends for future
development of the entire 10,500 acres.

Moreover, the proposed South Sutter Specific Plan includes actions which will
have severe direct impacts upon three of the existing Natomas Basin Conservancy
Preserves. These impacts are stated in the letter of the Natomas Basin Conservancy to
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Sutter County, December 21, 2001, which is among the documents given to your staff
members Julie Adair and Kim Vann on January 11, 2002.

Ironically, approval of a revised regional HCP, which the Congressmen seek,
may further escalate the price of mitigation land, because the development permitted
by a revised NBHCP will generate market demand for mitigation land. We have
repeatedly advised landowners and their representatives that it would be cheaper to
acquire mitigation lands now, rather than later.

The Setfl 2 1 nla a land c''tin tra
"Utsthat enc^+res hi gh quality habitat is acquired in areas that o+hPr.N;s, wi ll degrade and be

vulnerable to future urban eaansion. It ensures that these lands are acquired at market
value. This is a way to control the cost of acquisition of land for habitat preserves.

5. The Coneressmen's Claims that Further Delay In Approving the NBHCP
will Cause Economic Loss For Are Unsitipj►orted by Facts

The Congressmen's letter claims that "if we fail to meet the May 1, 2002 deadline,
there will be unacceptably large economic, environmental, and financial consequences

on the City of Sacramento, Sutter County, and other entities in the Basin area." The
Congressmen fail to point out (or were not told) that another 600 acres of development
is permitted by the May 15, 2001 Settlement Agreement provided that the City
continues to carry out its obligations under the Agreement.

The City used a similar argument in its unsuccessful attempt to persuade the
Federal Court to not enter judgment in the Federal case; and the plaintiffs showed that
this claim was spurious.

Costs of development of the City's North Natomas infrastructure are paid for by
Melloo-Roos bonds which are repaid exclusively by Special Taxes levied upon properties
in Community Facilities Districts comprised of the lands which benefit from the
infrastructure. The bonds expressly exempt the City's general fund from liability. The
City wisely planned its Natomas fmancing by creation of multiple overlapping small
Community Facilities Districts which correlate v^ith the planned stages of development.
Construction of infrastructure and bonding for infrastruchue costs are carefully
correlated with stages of development and the boundaries of the Community Facilities
Districts that aze to be served by the infrastructure; and construction of infrastructure is
timed and correlated vpith the development. As a result of the City s prudent strategy,
most of the Mello-Roos bond indebtedness is supported by tax-generating
development, either completed or underway, that was permitted by the former NBHCP
or the May 15, 2001, Settlement Agreement. It is not unusual for long-term development
projects, such as Natomas, to be interrupted for reasons not related to HCP's, and the
City prudently planned accordingly. The Congressmen's claim that "the City's
r ^mic credibility is on the line- is simply not believable for anyone who knows the
facts.

Developing North Natomas has been a profitable business venture for the City.
The major retail shopping areas developed under the former NBHCP are producing
large sales tax revenue for the City; and substantial property tax revenues are gleaned
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from the high-priced homes that comprise most Natomas residential development.
North Natomas is a cash cow for the City of Sacramento.

To the best of our knowledge, the Counties of Sutter and Sacramento have
incurred no costs or obligations for future development that needs an NBHCP to go
forward. Natomas Mutual Water Company and Reclamation District 1000 are in no
hurry. The Congressmen should not intervene to benefit speculators who are trying to
"pump up" the value of their land or who may have over-mortgaged raw land.

6. What Can the Congressmen Do That Is C nstrucfive?

USFWS is severely understaffed. Important work needs to be completed as soon
as possible for our region to have a workable regional HCP. We very much would like
to see additional resources at the USFWS Sacramento office to work on endangered
species and habitat issues in our region. In particular we are concerned that no
sustained effort has been made to use the federal funds already granted for the
Natomas Basin, to help acquire habitat protection in Natomas.

However, your letter doesn't ask for additional staff or resources to be assigned
to the task. Instead, your letter implies that all that is needed is a "sign-off" on issues
even though environmental groups and the public have not even been heard, and there
has been no public review.

The Congressmen can encourage Sutter County to fix its proposed South Sutter
County Speafic Plan so that it is environmentally sound and in compliance with law.
The Draft EIIZ for the South Sutter project, pp. 3 42 through 3 45, pennits development
without Incidental Take Permits if the NBHCP is not approved before Sutter wants to
start developing. Independent sources state that Sutter County in fact intends to
proceed without Incidental Take Permits, even though the project area is occupied
habitat of species protected by the Federal and State Endangered Species Acts. We
respectfully ask the Congressmen to discourage Sutter County from taking this
precipitous and unlawful course of action, and to support the U. S. Fish and Wildlife
Service if that agency needs to undertake enforcement action against Sutter County.

Please understand that your constituencies and responsibilities as Congressmen
are not limited to the developers and their representatives.

Representatives of our organizations are more than willing to meet with you to
discuss issues and facts concerning Natomas Basin. We request that you do so before
you send any more letters of this type to regulatory agencies or otherwise intervene in
connection with the Natomas Basin HCP.

Chair, Sierra Club - Mother Lode Chapter
1414 K Street, Suite 300, Sacramento, CA 95814 (916) 447-3672

LEE,
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P. PACHL,

(916) 443-1033

Legal Counsel, Friends of the Swainson's Hawk
817 -14'" Street, Suite 100, Sacramento, CA 95814 (916) 446-3978

cc: Honorable Gale Norton, Secretary of the Interior
Wayne White, Cay Coude, U.S. Fish and Wildlife Service
Robert Hight, Director, California Department of Fish and Game

DAVID MOGA
President En ' onmental Council of Sacramento
2012 K t cramento, CA 95814

8of8



eComment® NATOMAS_00021 - Page 1 of 8
LocalCache\ProcessedFiles\NATOMAS_00021__001_008.jpg

!

Institute for Ecological Health
409)wdn Plare. Dav3. CalTomia 95616 • PWU 590•736.64SS n i•h@Cil.rxt

[kxetnber 4th 2002

fiearaerok.cdon

kWAO"
Wm*k*"
vw.t,.aa.•
Gbr4aE*Mar*

s-OLWY
Ibm Boom"

VWswasomm

mcnxP«mk

Field Supervisor
U.S. Fish and Wildlife Service
28D0 Cottage Way, W-25t15
Sacramento CA 95$25

Re: Comments on the Draft Nrtotnas Basin HCP

Dear Sir.

RECEIVED
'ft: 0 200?

H5tl3w^

I would like to submit the following cononent3 on behalf of the Institute for Ecological
Health, a state-wide non-profit sustainable land use or,Sani;Tation.

(Awafl, the biological and conservation provisions ofthis Draft Plan are seriously
inadequate. There area number of major assumptions that am not justified. No
scientific documentation is provided for many issues and statements. The 20 species in

03-1 addition to the Giant Garter Snake and the Swainson's Hawk that am proposed for
permit coverage haw minimal treatment and conservation strategim &-0 so should not be
covered by this Plan. Very nm'pr revisions at ntcessary, and I request that a revised
version have a public comment period.

We are also concerned that land use decisions under consideration try the City of

03-2 Sacramento and the County of Sacramento will undermine what chance this FICP has for
success and recommend that the Service not issue a 10(axt )(B) incidental take permit
until this situation is resolved satisfactorily.

St+ec ^YY ^r c^I.C.I Overall Goals, Overall it̀ ^ ivas Wetland
Q^rieotiv^es

03-4 L^ overall goals have no time horizon, a very serious omission,

r Goal !"A biologically sound and interconnected habitat reserve system that mitigates
03-5 L irnpacts... " is not the saw as ensuring the survival, in perpetuity, of the covered species

in the Plan area.

I.C. Conservation Goals and c,^r,ct

While these items have an array of important requiretnents, they lack a number of
elettents that are absolutely essential for this HCP to work. Substitutive revision^ to the
HCP are necessary in order to overcome "so slwrtfatls.

ect ,.y^ .
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03-6 This HCP should have an additional goal of ensuring the survival of ft covered specie.s.ovver the long
I term in the Plan Area.

037 [ The Service's Five Point Policy (Federal Register, June 1 2000) explains the need for measurable
o§jectives. These objectives are not measurable and need to be reworked.

The objectives do not address the certain issues that are especially important given some ofElu
reserves will be small (400 acre mimimtmt).. They include:

countering problems of edge ef'ects,
03 a maintaining and enhancing ecological fiunctinns And ecosystem processes

The objectives for connectivity and for increasing diversity and abundance of covered specks and
revising reserve design and management based an the most current biological data do not adequately
address these issues

[f.G.4 Other Covered Species

These species are not adequately addressed and for most there is very U*AMW information on the
ecological royurements, speciesdmbitat nesus, conservation netds, data gets, refernaccs to the
scientific literature, etc and vague conservation strategies (1V.1`_ and V.B.4) with no specific goals and
objectives for each species.

03-9 Conservation of the existing Tricolored Blackbird nesting colony site, including adequate foraging
habitat (see below) is particularly important.

The additional species should not be covered by the HCP until they are properly considered, including
appropriate analysis of all pertinent biological issues and the development ofeffective conservation
srrategies, including measurable objectives.

If these additional species are addressed, this Mn should include an special status species that arc
03-10 I known to occur in the Basin (eg; the Northern Harrier. which requires special management measures

for ground nesting birds.)

I

Species not likely to occur in the Plan Arca, such as the California Tiger Sa^der, should be
03-11 f` dropped from the Pleo. Fvtthemwre. several ofthesa should be considered "Tie take" speaies (eg:

Sacramento Orcutt t'rrass).

03-12

In addition, the Central Valley is a critically important area for wintering shorebirds and waterfowl. In
mid-wmter, shorebirds are documented as occurring almost exclusively in rice fields. In October
2002, the Western Hemisphere Shorebird Reserve Network designated the Sacramento Valley as a
Shorebird Site of International importaace. For the Plan to adequately address biological issues in the
Basin it should address, and provide for, the needs of these specks to the extent, that they currently
utilize the Basin.
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1ILC Potential Dcwebnrnent

The Sacramento County General Plan allows the building of individual units accordft to the zoning
map that dictates the minimum parcel size. For example, the Gordan Highway along the Sacramento
River is deemed a Rural Residential an (!- IQ am parocls). Most of the Sacramento County land in
the Basin that is zoned for agriculture has a 40 am minimum parcel size. Sutter County will very
1&* be similar.

There, are recent cases in the region of individuals not in agriculture Writing tonsiderable parcels (eg:
40 acres) in the region into home sites. So there is significant potetttial for construction of individual
homes (tattchettes) in many locations throughout the agricultural area. These homes will impact the
6iological resources and also have the potential to impact agricn[tursl operations. This situation
severely undermines the Draft Plan's assumptions regarding the basin's non-prescrve agricultural
acreage. The Plan must be revised to address the potential impacts and necessary conservation.

FI1.C.i. South Sutter County Stteci5c Plan

The HCP should require amendment of this plan to remove the area, including the proposed Sutter
03-14 County Specific plan wastewater disposal area within the Swainson's Hawk Zone from the County's

Specific Plan.

03-15

lli.C.2 conversion of Amicuttural LarKls

The Draft Plan is dependent on agricultural kinds not protected though the Conservancy's reserve
system remaining in suitable agricultural production. This requires a variety of crops for the
Swainson's Hawk. foraging area and rice fiekb for the Giant Goner Snake. The Draft Plan has no
way of ensuring that suitable agriculture will continuo in perpetuity on these non-reserve lands.
Current potential problems including conversion of row crops to orchards and sale of water righta.
The Plan should address the potential for"individual Writers to sell water 1 water fights to urban water
purveyors such as the Metropolitan Water District, the impacts of such actions (on the biological
values of fields. on the economic viability of agriculture in the Basm, and on possible development
pressure on these lands). [See also conunent on Changed Cktumstancts]

Iy.lr.]fA ^t t..̂' Q 5 t4 b"IitlgatlOti ^ID

03-15 E The arguments for such a!ow mitigation ratio are not convincing. Issues inalude:

i;ssentialiy all of the areas slated for dcve^pnte,it in the General Plans are either Swainson's Hawk
03-17 foraging habitat or Giant Garter Snake habitat. Other plans, such as the prelimittary draft Vole

County HCP, provide a basic 1:1 mitigation ratio for loss of any Swainson's Hawk farag^itg halztat.

The Draft Plan does not adequately address the biology of species other than the Swainson's Hawk
03-18 and the Giant Garter Snake and these other species should be dropped from the Plan unless there are

extensive revisiors.
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It is not elm that it will be possible to consolidate the TNBC reserves We large, biologically viable,
units. The Draft Plan does not provide a map showing the locations t1f existittg TNBC reserves (which
are all small to very small at present and not biologital viable if therc landscape context chaps to

03-19 urban deVe)opment) and their relationships to proposed development.

The are many scientific Issues of individual reserve size, edge effbcts and ecological functions which
put the in perpetuity effectiveness of the proposed reserve system in question.

03-20 The Draft Plan proposes that buffers be within the reserve lands, not outside, (IV.C.I.c) which
I significantly reduces the biological efficacy of the re;scm acres.

03-21 The Draft Plan is dependent on continued, suitable. agricullural production on non-reserve lards - this
I is not assured.

03-22 1 Tbe effix:6vtom of the proposed wildlife value enhancements of reserve lands is speculative,

03-23 ['1'he Plan should be revised to provide a minimum of t:1 mitigation. In all likelihood, a highet ratio will
be require to address the buffer and connectivity issues (see below).

03-24

03-25

IV.C.l..b Preparation of Site Specific MsrmaSM1d Pigns

The concept "improve and manage reserves in a manner that will, to the maximum extent practicable,
benefit all Covered Species.' is confusing, Does this refer to the overall system of reserves or to each
reserve? It is very Rely that this is not an effective approach to the mmmagement of individual
reserves, especially given their current very small size, since it will result in sntall habitat fragments. if
the Plan is revised to adequately address the additional 20 species, there will be instances where
management for one species is detr¢itetual to another species.

IV.C.I.c Buffers Within Reserve Lands

This requires buffers around reserve lands that are modified to create improved Welland habitat, giving
a val®e of"tylaieally 70-75 feet°. There is no consideration of the need for buffm for other reserve
lands (including existing wetlands and uplands), no documentation ofthe scientific literature to justify
the 30-75 fect figure, no discussion of the various factors that require bulSffiog (eg: run-offfrom
roads), or ofnesMed buffer widths. Factors to address when considering buffer mch include all
factors that will Abet ecosystem fimetions in the preserves, not just factors that will have direct
impacts on a covered species.

Thera is an extremely extensive scientific literature on buffers and buffer widths issues. This topic
should be thoroughly addressed and documented in the Plan. Buffer widths should be scientifically
justified and defensible. The discussion should include documented information from the agricultural
industry a6s to what buffer widths the industry deems necessary to (a) minunize and (b) avoid imqacts
on adjacent landowners.
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I The Plan should require buffers of sufficient width for the specific factors being buffered in individual

03-25 locations. In most cams these buffers will be significantly more than 30-75 feet. The mitigation ration
should be revised to incorporate the more extensive within reserve bulb needs.

03-26

03-27

IV.C.A.d Qmnediity

The Draft Plan states that " if adequate connectivity is provided for giant garter snake, then it is
anticipated that other Covered Species will also be afforded adeyopte opportunities to migrate within
the Basin." "['his section refers to "the backbone drainage system within the Basin and would be
retained regardless of urban development." But it refers to Map 17, Connections Between Reserves,
whose legend categories the n*r canals as 'drainage canals most likely to remain dttrIng, permit

p"W,.

The Natomas Basin reserve system will require in perpetuity connectivity in order to be viable. This
connectivity is not just drainage canals. The connectivity needs for each Covered Species should be
speciiiaally analyzed and provided for. The TNBC should ensure the in perpetuity conservation and
operation of these connections through purchase of casements and any other necessary steps. The
Draft Plan mitigation ratio should be adjusted so that TNBC can carry out essential additional steps.
Without time actions the Plan will not assure biologically effectiVa connectivity that is essential to the
success of the reserve areas.

ifV.C.I.e Minimum Habitat Block Size

The biological effectivenoss o(400 acre resetves depends on the landscape context. For example, a
400 acre reserve surrounded by similar agricultural habitat is likely to be biologically effective, while
one with ranchette development around it will be far less effective. The Plan should properly discuss
and document reserve the issues and jtsifY the long term viability of a 400 acre reserve.

In addition, them are specific species needs that must be addressed. Thus the Swainson's Hawk
population requires adequate foraging areas near nesting sites in an agricultural landscttpe. If the
Tricolored Blackbird is covered, it will be essential to provide adequate foraging habitat close to the
existing resting colony site. It is not documented hisw thesc essential biologieal needs will be met
through this combirtition of 400 acre minimum reserves plus one 2,500 reserve.

IV.C.2.b. Chu-of-Basut-Rrscr+res

Them is no discussion of how up to 20P/e of the reserve lands can be outside the IQatomas Basin and
the plan still meet its goals for species conservation in the Basin. Leaving that for futare justification
by the Conservancy is not adequate.

03-28

How will this approach impact maintaining a long-terttt viable Giant Garter Snake population in the

Basin ? How will this impact conservation of sufficient foraging habitat for the existing S'svainson's

Hawk territories in the Natomas Basin?



eComment® NATOMAS 00021 - Page 6 of 8
LooalCaChe\ProcesSedFiles\NATOMAS_00021_006 008.jpg

03-29

03-30

03-31

lastltate for Ceotogkat Hakh / Mttomis Basin lICP Camasnta

IV.C.3. rrompervation Strategy for Wotland Habitat

This strategy should clearly explain what is needed to conserve the Basin's Giant Garter Snake
Population and how the Plan will meet this need,

if the final Plan addresses other species that utilize wetlands habitat it should provide similar
explanations for those species.

6

IV.CA. Conservation'Strate¢v for UgMd Habitat plus V.M. Conservation Strategies for hulividual
Species

This strategy is very unlikely to succeed for the Swainson's Hawk. Section VIl.D.2 details very
extensive impacts from planned urban development on existing Swaun,son's Hawk foraging habitat in
the Basin. in order to aid the recovery of this species (9ettion 1.D.), the Plan must at least provide for
the conservation of the current nwnber of nesting pairs in the Basin. This Draft Plan is very unlikely
to achieve that goal and so will contribute to the further decline of the species, rather than aid its
recovery.

The Conservation Strategy should explain how a one-mile Swa'vson's Hawk zone can provide
sufficient £araging habitat for the existing nesting Swainson's Hawk population, the extent of
conservation or modification of existing agricultural practices needed to provide this amount of
habitat, and how the Plan will ensure that this acreage remains in suitable agricultural production
(including addressing the potential for ranchette development.)

As indicated in this Draft Plan, Swai4tson's Hawks will fly several miles while foraging. Each nest site
oe®ds sufficient available prey within the foraging area. Exact locations will vary from year to year as
crop rotations, field margin management and fallow or ruderal patches vary from field to field.
Factors such as these make reliance on the one mile zone tenuous.

It is necessary to have an effective, achievable conservation strategy for each Covered Species.
Section V.11.4, Conservation Strategies for Individual Species, provides some ofthis but the strategies
are not adequate and not related to measurable objectives.

For cxa{tnple, the conservation strategy needs to include specific actions to conserve the foraging
habitat ofthe Tricolored Blackbird colony, and to ensure that this habitat is in compatible ttses. A
Tricolored blackbird colony requires considerable foraging habitat within a 2-mila radius of the colony
site. The foraging strategy in V.8,4,c assumes that foraging habitat will be provided by reserVes, but
does not require incorporation of adequate foraging habitat into the reserve system. A component of
this strategy should be to identify the foraging habitat for the existing Tricolored Blackbird habitat. to
ensure that it is protected in the TNBC reserve systent and managed for Tricolored Blackbirds
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W.C.S. and V,A.4 QI§mPrva►ion Strategjg for Vernal Pool Soeeics

These are totally itta*tu<te and fail to utilize existing scientifie knowledge of the design and

03-32 ^&^ of vernal pool preservas. These section need to be either completely redone, with

specific strategies for effective vernal pool habitat conservation and for each Covered Species, or on
of the venal pool associated species should be dropped from the Fltnt.

V.A.3.b (1)1yigMM to Reduce Cumulative Itnnacts to Swau3Qn's Hawk FoM63 Habitat

This approach will not succeed because it fails to address, the I>lcely impacts ofrsnchette or rural
03-33 residential development, mainly on Ito 40 am lots, or the potential for eorvVrsion of suitable

agriculture on non-reserve lands to agriculture that is not suitable for the Swainson's Hawk,

VI.E.2b Hiological.EffectivynessMoniforaig

This appears to address only the numbers of individuals of covered species, except for some very

vague language in the first paragraph of VI.E.3.a. Monitoring of ecosystem health and ecological

function attributes that are important mdicatord is also necessary. For esotnpie, the overall
03-34 invertebrate famia, as opposed to just the covered species, is an important indicator for the health of

vernal pools. This section should include guidance for developing a monitoring system that includes
such issues, as appropriate for each covered species. The monitoring program should also allow for

the future inclusion of additional items as our scientific understanding iocneasts.

V I.F.1. Adaptive Management

( item (I) of the list of significant uncertainties should include future research on other pertinent
o3-35 L ^^,g,^► issues (eg: ecosystem fwtctloning, landscape ecoktgy} Our current knowledge in many

an'ay of future scientific advances,fields is expattdatS rapidly and the plan should utilize acape

VI.K.2. Changed Circu^tart^

11tis should incltude sections on climate change, fai'ttue to em>serve essential connectivity between
o-,)-36 ` f reserves. and changes in agricultural practices outside the reserve system, and sale of water or water

rights to out ofBasin users by landowners outside the reserve system

a

03-37

The Section 10(a)(1)(8) Incidental take permit

Whi1e the Ilrafi RCP states repeatedly that the effectiveness oftBe HCP depends on limiting total
development in the Natomas Basin to 17,500 nres, the current "V isxin" Proposal of Sacramento City
and County involves about 10,000 acres of additional development beyond that envisioned in this
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Draft Ptan. In addition there is the potential for widespread ransht:ite style rural development in the
portions of the Basin prestunad to be protected by agricultural zoning and General Plan designation.

We strongly urge the Service to withhold approval of this HCP and ismutace of an incidental take
perenit until the City and County of Sacramento agree not to expand the urban development acreage in

03-37 the Basur, since this City/County action would make the IICP severely deficient. In addition; the Plan
should be revised to adequately address the potential for low demity dtvebpincm in rural areas.

Thank you for your consideration of these comrncnts.

/YY"- ty' ^ ^H

u9tn H kiav. PhD.
Presided
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Swainson's

Hawk
Technical
Advisory
Committee

November }, 2002

Division Chief, Conservation Planning
U.S. Fish and Wildlife Service
Sacramento Fish and Wildlife Service Office
2800 Cottage Way, W-2605
Sacramento, CA 95825

SUBJECT: Revised Draft Natomas Habitat Conservation Plan

Dear Division Chief,

L"

C E GE N '^ ^
DEC 0j 2002

R5k& hir^

The following are comments from the Swainson's Hawk Technieal Advisory Committee (TAC)

on the revised Draft Natomas Habitat Conservation Plan (revised Plan) and revised Draft
Environmental Impact ReporUEnvitonmeota! Impact Statement (revised EM/EIS) in response to
the Notice of Availability dated August 16. 20t12. The TAC fully supports the concept of

04-1 regional planning for resource protection, including regional habitat conservation pla nning to
protect and sustain Swainson's hawk populations in the Central Valley; we appreciate the
opportunity to provide comments on these important docutncnts as they will guide development
and habitat preservation in The Natomas Basin for many years.

INTRODUCTION

The TAC provided comments on the currently permitted Aiatomas Basin Habitat Conservation
Plan (permitted Plan) in 1997. Many of our comments provided hem are consistent with those

submitted for the permitted Plan. We have focused our comments on several fundamental
issues regarding the long-term sustainabiti.ty of the Swainson's hawk population in the Natomas
Basin.

Despite our concerns with the revised Plan, the TAC has been, and continues to be, vety
supportive of the efforts of the Natomas Basin Conservancy (NBC) during implementation of the

oa-z permitted Plan. The NBC has been successful in their implementation efforts, and in acquiring
and managing conservation lands in the Natomas Basin. We hope these efforis will continue and
be as effective during implementation of the revised Plan.
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Although the revised Plan is a multi-species plan, our comments are restricted to issues regarding
the Swainson's hawk. In addition, although Swainson's hawks require both suitable nesting
habitat and foraging habitat for survival, our comments, and the habitat analysis below, does not
include an attempt to quantify the loss of available nest trees in and around the basin. The loss of
nest trees due to development in and around fisherman's lake, the Sacramento International
Airport, and along the Sacramento River will be detrimental to the species long before trees
planted on restoration sites reach maturity and usefulness to Swainson's hawks. The loss of nest
trees is a significant immediate threat. The loss of foraging habitat constitutes a long-term and
permanent threat with irreversible consequences from which the species will be unable to
recover. Thus, our comments focus primarily on the issue of foraging habitat loss.

SPECIES CONSERVATION ANALYSIS

04-4

Long-term preservation of the Swainson's hawk, or any species, in the context of a regional
habitat conservation plan requires three fundamental steps: l) identifying the affected population;
2) assessing the effects of the habitat conservation plan on the affected population and the
regional population, including determining what portion of that population will be retained
(target population) under the habitat conservation plan; and 3) establishing a managmmnt
program that will sustain the target population in perpetuity.

The Affected Npulation

The NBC has successfully implemented the monitoring provisions of the permitted Plan such
04-5 that the affected Swainson's hawk population in the Natomas Basin has been identified. Using

this information along with current and projected land-use information, it is possible to estimate
the extent of potential take on this species.

Effects of the Revised Plan on the Swainson's Hawk

04-6

The revised Plan and MR/EIS fail to adequately assess and describe the effects of plan
implementation on the Swainson's hawk. With regard to faraging habitat in the Basin, the
analysis provided in the revised Plan is cursory and inaccurately characterizes the extent of long-
term habitat loss and pnoteetion. Goal Number 1 of the revised Plan (Page 1-14) states that the
Plan will "establish and manage in perpetuity a biologically sound and interconnected habitat
reserve system that mitigates impacts on Covered Species resulting from Covered Activities and
provides habitatfor existing, and new vfable populalfons of Covered Species" (emphasis added).
Our interpretation of this statement is that the goal of the revised Plan is to provide sufficient
habitat to maintain existing population levels. This interpretation is also consistent with the
revised Plan and EIR/EIS in that a sustainable target population is not identified. Therefore, we
assume that the goal of the revised Plan is to maintain existing population levels.

04-7 The revised Plan acknowledges infotmation from annual surveys conducted by the NBC and
identifies the nesting populttion. The revised Plan also estimates an amount of habitat that is
expected to be lost through covered activities. It does not, however, address cumulative habitat

2
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04-7

04-8

04-9

04-10

04-11

loss from all planned, proposed, and projected activities throughout the Basin. The revised Plan
also fails to address how this habitat loss will aftect the nesting population and whether the
implementation of the revised Plan will result in take of Swainson's hawk. In addition, die
finding of "less than significant" in the revised EIRIPt$ (page 4-73, Summary) suggests that the
authors of the revised Plan do not expect a decline in the nesting population due to habitat loss
from covered activities. We disagree with the finding that the number of Swainson's hawks in
the Natomas Basin will not decline as a result of the revised Plan, and CEQA requires a finding
of significant environmental affect if there is a reduction in numbers of a Threatened spies
(Section I5065a).

To more fully address this issue, the TAC conducted an analysis of the effects of the revised Plan
and EIR/EIS on the 40 to 50 nesting pairs of Swainson's hawks that rely directly on basin
resources forreprvduction.

In our analysis, we found that the quantification of land use types in the basin between 1993 and
2000 was consistent with the analysis of 1997 land use in the revised Plan (the HCP baseline).
However, we divided land. use into specific categories based on its suitability as Swainson's
hawk foraging habitat. The revised Plan concludes that there would be a loss of 32% of useable
foraging habitat due to dcvelopmenUpreservation ratios proposed, and suggests that the loss
would be compensated through land management practices on mitigation land- We have
identified the following significant flaws in this analysis.

1. The 32% reduction in foraging habitat identified in the revised Plan (which the TAC finds is
underestimated) is based on the loss of Plan-covered Swaitxson's hawk foraging habitat as a
percent of all available foraging habitat in the Basin; this by itself is misleading, as it applies
only to cumulative impacts in the Basin. Since the revised Plan only covers a portion of the
Basin, and by itself cannot protect other land in the Basin, the reduction of foraging habitat
should also be calculated for the land covered the revised Plan and EIRlE[S only. The TAC
calculated the actual foraging habitat reduction below.

2. The revised Plan and rtRlEIS justifies a less than 1:1 mitigation ratio for Swainson's hawk
foraging habitat by stating that foraging habitat on the mitigation preserves will be upgraded
to a higher foraging habitat value, either to alfalfa from other upland crops, to upland crops
from rice, or in the placement of preserves to maximize the foraging habitat's availability to
Basin Swainson's hawks. These are inaccurate conclusions because growing alfalfa in the
Basin appears economically, and probably physically. infeasible; soils that support rico do not
easily support appropriate upland crops; and acquiring preserve lands is subject to land prices
and availability, which reduces the likelihood of optimal placement of preserved Swainson's

hawk foraging habitat.

3. The change in available habitat is based on a 1-mile-from-nest calculation. Although both
the TAC and the Department of Fish and Game consider foraging habitat within I mile of a
nest as vital, it is not considered "more important" as the revised EIR/EIS states. Many

3
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04-12

04-13

04-14

04-15

nesting pairs would not be able to achieve reproductive success if they had to rely solely on
foraging habitat within I mile of the nest. Suitable foraging habitat is not necessarily
contiguous and is based on seasonal and annual crop patteres, leading to [btaging ranges that
require flight distances much greater than I mile from the nest. This is a particularly
important consideration where multiple nests arc clumped in close proximity as they are in
the Basin. It is very likely that all suitable habitat in the Basin is used by foraging
Swaitlson's hawks, even if a nest site does not exist within several miles. Even a distance of
4 miles, a moderate flight distance for most foraging Swainson's hawks, from known nest
sites encompasses 100% of available foraging habitat in the Basin. Thus, all suitable habitat
in the Development Zones should be included in the analysis.

4. The analysis in the revised Plan and EIR/ElS does not address the loss of foraging habitat
immediately adjacent to and surrounding existing Swainson's hawk territories. At lerast ten
territories would lose a signifscant portion of their foraging habitat that is now adjacent to
their nest trees. This loss of immediately adjacent habitat in association with a significant
increase in human disturbance would likely result in a 50 to L 00% loss of those existing
territories,

5. The analysis in the revised Plan and EM/EIS assumes that the relatively small patches of
grassland habitat surrounding restored marsh and other mitigation lands is equivalent to
cultivated upland crops. This is not an accurate chataaterization of the foraging value of
differettt cover types. Large contiguous cultivated fields of bay, grain, and row crops provide
the highest foraging habitat value to Swaittson's hawks bemuse of the large rodent prey
populations they support and the increase in prey availability from seasonal fluming
operations (i.e., cultivating, harvesting). Grassland habitats do not support similar prey
populations and are not subject to farming activities that enhance prey availability for
Swainson's hawk use. Also, many of the preserve lands that will support these small patches
of foraging habitat are likely to be surrounded by rice and urban development, It is less
energetically practical for foraging Swainson's hawks to find, then hunt, on these small plots
of relatively unproductive land. The current reproductive success of the Swainson's hawk
population in the Natontas Basin population is based on the availability of large, contiguous
tracls of more suitable habitat adjacent to nest sites_

Loss of Habitat from Implementation of HCPs
Our analysis of habitat loss in the Basin includes separate calculations for the City of Sacramento
and Sutter County portions of the revised Plan, and the Metropolitan Air Park HCP- In each
case, the net loss of foraging habitat is calculated by dividing the number of Swainson's hawk
foragirtg acres that will be lost within each development zone by the total foraging acres affected
by the development (developed + preserved). No credit is given fnr improvements to forage
value on the preserved lands as there is no requirement in the revised Plan to do so.

City of SacramsnM. Based on the land use analysis in the revised Plan and Eitt/EfS combined
^ with the TAC's crop analysis,. the City's planned urban development area (8050 acres) contains

approximately 6,400 acres of good quality foraging habitat for Swainson's hawks. The quality of

4
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the habitat is evidenced by the large number of Swainson's hawks that nest in and near the City's

development zone. The City proposes mitigate its development impacts by setting aside 4,000
acres of open space/habitat outside the development zone. Of the 4,000 acres preserved. 2,000
will be retained/converted to rice, 1,000 will be converted to managed marsh, and 1,000 will be
maintained as upland reserve. Approximately 25% of upland habitat will be grassiand/woodiand

associated with the restored marsh, leaving 750 acres as potential Swainson's hawk foraging

habitat. Fallow rice fields am also usable foraging habitat for Swainson's hawks, and
approximately l0%'a of mitigation Tice will be fallow per year, adding an additional 200 acres of
foraging habitat. Given that there are 6,000 acres of good Swainson's hawk foraging habitat in
the proposed City of Sacramento development area that would be lost, and 950 acres of currently
usable foraging habitat would be preserved outside the development zone (for a total of 6,950

currently existing., suitable actes), the net loss of Swainson's hawk foraging habitat in City's
deve1opment1preserve area would be 86% (6000t6950).

Sutter County. Thc Sutter County plan area contains 2,800 acres of good quality swainson*s
hawk foraging habitat. Sutter County proposes to develop approximately 7,500 acres, and set
aside 3;750 acres of mitigation land outside their development zone. Of this, approximately
1.875 acres will be retained in rim, 935 acres will be restored to marsh habitat, and 935 acres will
be managed as upland habitat. Approximately 25% of the upland habitat will be grassland/
woodland associated with the restored marsh, reducing the mitigation land available for managed
Swainson's hawk foraging habitat (appropriate cropland) to 700 acres, plus 190 acres of fallow
rice 5elds. Given that there are 2,800 acres of good Swainson's hawk foraging habitat in the
proposed Sutter County development area that would be lost, and 890 acres of currently usable
foraging habitat would be preserved (for a total of 3,690 existing suitable acres). the net loss of
Swainsan's hawk foraging habitat would be 760/0 (2800/3690).

Metropolitan Air Park. The Metropolitan Air Pat (MAP) project area includes 550 acres of
good quality Swainson's hawk foraging habitat. MAP intends to develop 2,000 acres and will
mitigate by protecting 1,000 acres of habitat outside the development zone. About 500 acres will
be set aside as rice fields, and 250 acres will be restored marsh habitat, About 25% of the

remaining 250 acres of upland habitat will be grasglaudhvoadland associated with the restored
marslt, resulting in approximately 190 acres available for managed Swainson's hawk foraging
habitat, plus 50 acres of fallow rice acreage. Given that 550 acres of good Swainson's hawk
foraging habitat in the proposed MAP development area would be lost, and 240 acres of currently
usable forage would be set aside (for a total of 790 existing suitable acres), the net loss of usable

Swainson's hawk foraging habitat is 70% (550/790).

Overall, activities associated with both Natamas Basin HCPs would result in the loss of 9,350
acres of suitable Swainson's hawk foraging habitat, and protect 2,080 acres of habitat that
currently exists, constituting an 82% reduction of suitable foraging habitat (9,350111,430). In
addition, the 9,350 acres of Swainson's hawk foraging habitat that will be lost in the
development zones represent 45% of the available foraging habitat that now exists in the Basin
(described below). With this extent of foraging habitat loss, a decline in the nesting population
would be expected. Due to the location of the nesting population and existing and planned

5



eCoimnent® NATOMAS_00012 - Page 6 of 8
LocalCache\ProcessedFiles\NATOMAS_00012_006_008.jpg

development, and assuming all other factors remain stable, our conservative estimate suggcsts
that this amount of habitat loss will likely result in a decline of the Natomas Basin Swainson's

04-18 hawk population of at least 25%.

04-19

04-20

Predicted Basin-wide Habitat Reduction
Using similar logic and ratios provided for under the existing 1-ICPs, the TAC also calculated a
predicted Basin-wide loss of habitat assuming development would continue outside of the
existing HCP areas. The TAC found that the Basin landowners provided approximately 21,000
acres of usable foraging habitat per year for Swainson's hawks between 1993 and 2000.
Approximately 21,000 acres of rice and orchards, and an additional 4,000 acres of upland crops
such as oom, safllower, and melons were excluded from the total usable acreage because these
cover types provide little or no foraging habitat value for Swainson's hawks. The total useable
acreage is a conservative estimate, as low-valuc upland crops are used to some extent by
Swainson's hawks, and may be rotated into higher value crops depending on market influences.

Using the 0.5:1 habitat compensation ratio, of thc 53,500 acres in the Basin, approximately
18,000 acres would be left in habisatlopen space. Of that, 9,000 acres would be left in rice, 10%
of which we assume will be fallow each year consistent with the above analysis. Of the 9,000
acres not in rice, 4,500 acres will be restored to marsh and 4500 acres will be designated as
upland reserves. An estimated 25% of the upland reserves would be grasslands and woodlands
associated with the restored marsh habitat, which would provide only marginal foraging habitat
value for Swainson's hawks. Thus, along with 900 acres of fallow rice, a total of 4,275 acres
would be available to foraging Swainson's hawks, constituting an 90% overall reduction of
suitable foraging habitat in the Basin.

Given the conservative assumptions that, 1) no foraging habitat is lost outside the Basin. 2) no
Swaieson's hawks outside the Basin rely on in-Basin foraging habitat, and 3) all mitigation land
will be in-Basin. an 80% reduction of Swainson'shawk foraging habitat in the Basin would
likely result in a 30 to 50% decline in the Basin's nesting population. In fact, habitat outside die
Basin will decline as a result of other land use changes, some mitigation habitat obtained for the
Natomas HCPs will likely occur outside the Basin, and at least 5 Swainson's hawk territories will
potentially be lost due to direct development impacts. Thus, the actual decline in the nesting
population would likely exceed 50%.

In summary, the revised Plan and EIR/EIS fail to accurately characterize the extent of roraging
habitat loss and the potential for take as a result ofPlan implementation or the cumulative loss
from other planned, proposed, or predicted activities in the Basin. It is clear that a compensation
ratio of 0.5 to 1. and a management requirement that allows for only a small proportion of
mitigation preserves to provide high value foraging habitat, will result in substantial losses of
Swainson's hawk foraging habitat throughout the $asiu. Without adequate foraging habitat, the
nesting population will find it exceedingly difficult to sttecessfutly reproduce and over time will
abandon traditional nesting territories. Clearly, our determination is in sbarp contrast to the
determination in the reviscd Plan and EIIr18IS that suggests that Plan implementation would
have no affect on the Swainson's hawk.

6
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Sustaining the Target Population In Ferpetuity

Because the revised Plan and EIRjE1S consider Plan implementation to have no affect on the
Swainson's hawk, they also fail to provide a management strategy that adequately provides for

04-21 long-term sustainability ofa target population. Initially, using information from the habitat

l analysis, levels oftake should be accurately described and a target population should be
identified. Next, a management strategy should be developed that indicates how the target
iviialation will be managed over time to assure sustainabi ►ity.

Currently described rnanagament consists of providing relatively small areas of suitable habitat
within preserves and assumes (without any indication of certainty) long-tam preservation of
certain areas of the Basin (as Swainson's hawk foraging habitat), such as the lands surrounding

04-22
the Sacramento International Airport and the conceptual I-male Swainson's hawk zone along the
Sacramento River. Preserve requirements focus primarily on giant garter snake habitat and other
wetland habitats. The amount of land managed for Swainson's hawk is dramatically insufficient
to provide for long-term sustainability of the population, which violates the intent, principles, and
guidance provided under Section 10 of the federal Endangered Species Act.

In order to successfully maintain this population over the long-term, a management strategy
04-23 Lshould be prepared and implemented that clearly describes how habitat throughout the Basin and

the integrity of target nesting territories will be maintained.

RECOMMENDATIONS

The TAC recommends the following to more fully address the effects of Plan implementation on
the Swainscn's hawk and to provide mitigation sufficient to sustain a target population over the
long term-

Revisit and revise the 0.5:1 habitat compensation ratio. This ratio is inconsistent with

04-24 California Department of Fish and Game guidelines and other regional HCPs in the Central
Valley. This alone would result it-. a two-thirds reduction in overall landbase in the Natomas
Basin available for conservation. There is little chance of sustaining Swainson's hawk
populations or other biological resources in the Natomas Basin by compensating at this level.

04-25 r a Revisit and revise the site-specific habitat ratios for preseves. Effective management of
L Swainson's hawk populations will require a greater proportion of mitigation sites retained as

suitable upland habitats.
Conduct a more thorough analysis of the effects of Plan implementation on the Swainson's

04-26 hawk. Identify levels of impact, determine level of take, and identify a target population for
long-term conservation.

^• Establish commitments from the local jurisdictions and landowners to retain suitable habitat
0427 within the 1 mile Swainson's hawk zone in perpetuity, and limit preserve management to

upland crops in that zone.

0428 r • Focus conservation efforts for Swainson's hawk on lands west of the 1-S/State Route 99

7
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04-28

04-29 [I,
corridor to make foraging areas more easily accessible to the nesting population, maximizing
foraging efficiency and use.
In minimum preserve size to 1,000 acres, and provide for adequate acreage of suitable

"over types. Large agricultural tracts allow for maximum foraging efficiency, as well
at reducing human disturbanct-telated avoidance in the species.

The TAC has identified several fundamental issues related to the long-term suslaunability of a04_30
Swaittson's hawk population in the Tlatomas Basin. Implementation of the revised Plan will
likely result in substantial habitat losses in the Basin followed by abandonment of nesting
territories and a significant reduetion. in the Natomas Basin nesting population.

We appreciate the opportunity to provide these comments and hope the revised Plan can be
updated to reflect our concerns. If you have any questions concerning our comments or if the
TAC can be of any assistance, please contact:

Michael Bradbury or James Estep
3251 S Street 2600 V Street
Sacramento. CA 95816 Sacramento, CA 95816
(916)227-7527 (916)737-3000

Swainson's Hawk Technical Advisory Committee
Michael Bradbury

Sincerely.

8
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December 5, 2002

Via Facsimile •- (9161 414-6718

U.S. Fish & Wildlife Service
Attn: Ms. Cay Goude
2800 Cottage Way
Sacramento, CA 95825

RECEIVED
ur-c 2002

sAWAMM
ftaffimulff

AYIYINEW l. E►IRICK
CNM A 4iJUmL6S8
PA7Ra;KA SOWNF
JEFFpEY K DORSO
JDWMElIDYBpLN
JEANMEC 9CYFA8

R. JAMES DEPENBROCac
fH9S9-2GtS1

Re: Draft Natomas Basin Habitat Conservation Plum
Draft Environmental Impact Report/Environmental Impact
Statement

12-1

Dear Ms. Goude:

Our office represents the Tsakopoulos Family Trust with regard to
approximately 450 acres (the °Property") within the North Natomas Community
Plan area, south of Del Paso Road and west of El Centro Road. The Natomas
West Drainage Canal forms the western boundary of the Property, including
the area commonly known as "Fisherman's Lake.

We have the following comments on the Draft Natomas Basin Habitat
Conservation Plan Ithe 'Draft NBIiCP") and the Draft Environmental Impact
Report/ Environmental impact Statement (the 'Draft EIR/EIS"j. From time to
time I will refer collectively to the Draft NBHCP and the Draft EIR/E1S as the
'Documents".

1. Technical Correetion-

In various places in the Documents, it is stated that the North Natomas
Community Plan created a 250 foot buffer along the cast side of Fisherman's
Lake. In fact, what the North Natomas Community Plan says on page 59 is
that the 200 foot (not 250 foot) buffer is an agricultural buffer located °along
the west side of the plan area. This agricultural buffer can be used for

^woaaa.oo,...m^^ea n^r^.ou.s. r^r,svaew^.e^
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THE DIEPEINBROCH LAW FUM
U.S. Fish & Wildlife Service
Attn: Ms. Cay C.oude
December 5, 2002
Page 2 of 5

'pedestrian and bikeways, linear parks and open spac.e, drainage canals or
detention basins, irrigation canals, public roads and maintenance roads." See
pages 58 and 59 of the North Natomas Community Plan. In the May 10, 2001
Agreement to Settle Litigation (the *Settlement Agreement'), the City of
Sacramento a.goeed to initiate an amendment to the 1999 North Afatomas
Financing Plan to provide for the acquisition of an additional 50 foot buffer.

We would appreciAte your amending all references that state that the
North Natomas Community Plan itself created a 250 foot buffer. I enclose a
copy of City Attorney William P. Carnazw's May 30, 2002 memorandum
regarding the width and location of the agricultural buffer in this location,
which we consider definitive on this topic.

We would also appreciate a specific reference acknowledging that an
outfall structure from an appropriate location on our client's Property into the
West Drainage Canal is contemplated and not objectionable. This is a critical
point as is being certain the outfall can be built during the construction
season.

Finally, at page VCl-15 of the Draft NBNCP, please correct the reference
I2-3 suggesting that the buffer is between Fisherman's Lake and urbanized uses.

The buffer begins at the plan border.

2. Riparian Habitat.

12-4

In the documents there are various references to some 23 acres of
riparian habitat along the eastern edge of Fisherman's Lake. Our client's
consultant, Mr. Jim Stewart of ECORP Consulting, has estimated the riparian
habitat adjacent to our client's property comprises approximately 16 acres.
This riparian habitat is bordered on the east by the RD 1000 maintenance
road. We assume here that in identifying 23 acres of riparian habitat along the
City's side of Fisherman's Lake that "Fisherman's LaW includes the portions
of Fisherman's Lake north of Del Paso Road up to the junction with the
channelized portion of the West Drainage Canal.

Please correct the Documents to correctly state the amount of riparian
habitat located next to Fisherman's Lake on our client's Property.
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THE DMPMBROCK LAW FIRM
U.S. Aish & Wildlife Service
Attn: Ms. Cay Goude
DeCember 5, 2002
Page 3 of 5

3. Buffer Increase.

There are various references in the Documents to increasing the size of
the buffer adjacent to Fisherman's Lake from 250 feet to 800 feet. Not all of
the references are accurate. In the Settlement Agreement, the City of
Sacramento agreed to initiate an amendment to the North Natomas Community
Plan to consider whether the buffer should be increased irom 250 feet to 800
feet. That process has not yet occurred and the City Council has not yet made
any decision. We would appreciate your correcting the Documents by referring
to the exact language in the Settlement Agreement. We also want to be sure
that all parties understand that the width of the buffer may or may not be
increased, depending on the City Council decision. The analysis in the
Documents should not depend on the buffer increasing in width.

4. RD-1000 Ownership.

At various places in the Documents, there are references to the land that
is owned by RD 1000 in and around Fisherman's Lake. We would appreciate
the Documents being corrected to state that RD 1000 has an easement on
portions of the land along the east side of Fisherman's take. The easement
was granted for flood control purposes and all uses not inconsistent with flood
control were reserved to the Tsakopoulos Family.

5. F'i^hananan's Lake is Part of a Flood Control System and Is Not a Habitat
Preserve.

Fisherman's take and surrounding land owned by RD 1000 (and the
easement owned by RD 1000) are part of a major flood control system owned
and operated by RD 1000 and are specifically not a habitat or nature preserve.
We think this is an important point which should be specifically identified in
the Documents.

6. ExL)_ansion of Buffer.

While we respectfully acknowledge that opinions vary on this topic, we do
want to note that in our view, expansion of the buffer area to 800 feet on the
east side will do little to enhance habitat for the Giant Garter Snake in that the
added land would not be riparian upland habitat or other area likely to
enhance habitat values for a primarily aquatic creature. The primary basking
areas are on the west side of Fisherman's Lake, and, as part of the Settlement
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THE DILPENBROCK LAW FUM
U.S. Fish 8c Wildlife Service
Attn: Ms. Cay Goude
December 5, 2002
Page 4 of 5

Agreement, they are being enhanced by planting of native grasses and other
appropriate vegetation.

As to the Swainson's Hawk, again, we do not believe that increasing the
buffer from 250 feet to 804 feet will provide any benefit to the Swainson's Hawk
commensurate with the enormous cost of increasing the buffer to this width,
which cost our client estimates at over $6 million.

The landowners within the North Natomas Community Plan have already
funded the acquisition of significant additional habitat land on the west side of
Fisherman's Lake and under the Settlement Agreement, there will be not less
than 400 acres of land acquired next to Fisherman's Lake. We respectfully
suggest that these added areas will provide a far more attractive area for hawk
foraging than an increase of buffer at enormous cost in an area immediately
adjacent to residential development. We also note that as part of the
enhancement of the riparian habitat along the west side of Fisherman's Lake,
RD 1000 has agreed to the planting of a certain number of trees appropriate as
nesting sites for Swainson's Hawk. When these trees reach sufficient size and
maturity, we hope Swainson's Hawks will find this location next to a
substantial foraging area suitable for nesting.

7. Additional Covered Sgecies.

The Draft NBHCP suggests that additional Covered Species may
experience habitat loss under the Plan: We ask that you delete the references
to adding potential new species to the Basin, See, for example, the reference at
IV-14 of the Draft HSHM

S. Control of Water Sunnly and Avai7abliity.

We note a reference on page IV-28 of the draft NBHCP stating that
`management activities can include: t1j control of water supply and availability

`. Does this mean that water supply and availability to properties within the
North Natomas Community Plan area can be restricted or otherwise controlled?
This would not be acceptable to landowners and would be a matter of Wave
concern. We would appreciate clarification of this important point.

9. Correction of Figures 7. 10 and 13.

In Figure 7('Flood Prone Areas), we suggest clarification as the aerial
topos of our client's Property indicates that it is not in the 100 year floodplain.
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THE DIEAMSROCK IAW FIRM
U.S. Fish & Wildlife Service
Attn: Ms. Cay Goude
December 5, 2002
Page 5o15

In Figure 10 (1997 Habitat Types Map), what is the origin of this map? The
Property appears to be identified as `riparian", when it certainly is not. In
Figure 11, what is meant by "Ruderal"? FinaIly, in Figure 13, an active hawk's
nest is shown on our client's Property at a location where there are no trees.
This needs to be corrected.

Thank you for the opportunity to comment and for your substantial
efforts to create a Habitat Conservation Plan acceptable to all.

Very truly yours,

THE DIRPENBROCK LAW FIRM

By
Karen L. Diepenbrock

KLD/jmg
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interoffice
MEMORA13I)UM

ft Carol Sheady, Natomas Managet'1 hotnas Lee, Deputy City Manaw

M Karen Diepenbrock, Attorney at Law

I(!M William P. Camauo

M Width/location of Agricultural Buffer on Westerly Edge of the NNCP Area

[Oft May 30, 2002

i have completed review of the relevant North Natomas documents possibly containing
references to the agricultural buffer along the westerly edge of the NNCP area-and in
particuiar,.along that portion of the Wag Drainage Canal known as "Fisherman's Lake`.

My review included the tolbwing documents:
1. Draft EtR, North Natomas Comprehensive Drainage Plan (December, 1996).
2. Final EIR. North Natomas Comprehensive Drainage Plan (March, 1997j.
3. 1988 North Natomas Community Plan.
4. Draft EtR, 1986 North Natornas Community Plan.
5. Final EIR. 1986 North Natomas Community Plan.
6. Findings and Statements of Overrridtng Considerations, 1086 North Natomas
Community Plan.
7. 1994 North Natomas Community Plan.
8. Supplement to the 1986 North Natomas EIR.
9. Findings and Statements of Overriding Considerations, 1994 North Natomas
Community Plan.
10. Mitigation Monitoring Plan, 1994 North Natomas Community Plan,
It Natomas Basin HCP (1997).
12. Implementation Agreement, Natomas Basin HCP (1997).
13. 1994 North Natomas Finance Plan.
14. Nexus Study, 1994 North Natomas Finance Plan.
15.1998 North Natomas Finance Plan Update.
18. Nexus Study, 1997 North Natomas Finance
Plan Update.
17. 1986 North Natomas Settlement Agreement.
18. 2001 North Natomas Settlement Agreement.

from the desk of...
111111brIRVIrfIW11

Chief Assistant City Attorney
City Attorney's Office

908 Ninth Street. Suite 1898
Sacramento, CA 95814

(916) 264-5346
Fax: (916) 264-7455
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The results of my inquiry are set forth below. I have attached a copy of all pages
excerpted from the various documents.

A. Documents having no retevatM rai:ergRcag to the buff$r_ The following
documents contain no relevant reference to the buffer

1. The Draft and Final EIRs for the Comprehensive Drainage Project:
2. The Natornas Basin HCP and Implementation Agreement.
3. The 1894 North Natomas Finance Plan and Nexus Study.
4. The 1999 North Natomes Finance Plan Nexus Study.
5. The 1985 North Natomas Settlement Agreement.

B. Documents containing references to the location and/or width of the buffer.

1 1986 NNDP.
a. Figure 3. This map shows the westerly buffer located to the east of

Fisherman's Lake. The map is not helpful as it is a schematic of
poor quality.

b. Page 12, Table 2. The'greentrelt" is listed as 770 net acres. The
pertinent footnote states: 'Refers to greenbelt abutting agriculture
on the norther and western borders of the incorporated study area.*

c. Page 59. A policy statement is made: "To create a strong edge
between the community and adjacent areas of permanent
agriculture, develop a greenbeRalong the norther and wester
boundaries of the incorporated portion of the planning area."

d. Page 103. The page 59 policy statement is repeated. Another
policy statement is made: "The greenbeitw8l average in width 500
feet to separate residential and agricultural uses."

e. Page t 16, A statement is made regarding the source of the 500
foot width: *According to Information from the County Agricultural
Commissioner, a buffer of 500 feet In width will meettl" ob)ecxive"

2. 9986 NNCP Draft EIR.
a. Exhibit A-14. This Is a spreadsheet showing the greenbett area

associated with a variety of Alternatives and positiona'fhe relevant
footnote states: "Refer; to greenbelt abutting agriculture on the
norther and western borders of the incorporated study area.*

b. Exhibit A-20. Another spreadsheet depicting greenbelt area
associated with 5 alternatives. The relevant footnote is the same as
the previously mentioned note.

c. Exhibit A-21. This Is a land use map for Alternative A (no
pnajeot),which shows a buffer on the east side of the westerly city
boundary, in the vicinity of Fisherman's Lak&

d_ Page D-53. Them is a discussion of the relative benefits of buffers
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and their management
e. Page D-5T. There is a discussion of the need for buffers.
f. Page H-48: There is a discussion of buffers in general, and a

reference to them as "land abutting agriculture on the northern and
western border; of the incorporated study area."

g. Page L-78. There is a statement that "Criteria for determining the
width and use limgations of the butfer area Include compatible low
intensity, uninhabited uses such as open spaceIrecreation or public
utility uses'

3. 1986NNCP Final EIR.
a. Page 221. There is a general discussion of"the buffers in a

response to a comment.
4. 1986 Findings and Statement of Overriding Consirderaflons,

a. Page 105. Open space buffers are proposed as a mitigation
measure "where the Study Area Is contiguous to agricultural lands.0

b. Page 183. The following statement is made: 'The buffer area
should be wide enough to effectively separate the conflicting land
uses and should only contain compatible non,agricunurat uses.
According to infonnation from the County Agricultural
Commissioner, a bufter of 500 feet in width will meet this objective.
Inclusion of drainage canals, freeways, artensttal streets, utility
corridors, etc:, could lower the net acreage that would be needed In
the buffer areas,'

5. 1994 NNCP.
a. Page 10. Table 1 contains a reference to'Ag and Fwy Buffers',

listing the acreage as 320-9. Regarding the agricultural buffers,
footnote 5 states: 'Refers to ag buffers on the N and W borders of
the study, but not ag land' '

b. Page 111, Tabfe 2 is similar to Table t, with the same footnote.
D. Page 52. There is a statement that "Open Space includes

agricultural buffer areas along the north and west boundaries of the
plan area."

d. Page 53. Table 13 shows Agricultural Buffer at 195.9 acres.
Footnote 5 states: "Includes acreage along west and north
boundaries of the plan used to buffer the agricultural uses from the
urban uses."

e. Page 55. Figure 14 depicts a buffer along the westerly edge of the
NNCP area, of undetermined width. Although the map is a
schematFc, the buffer appeam to be located inside of the city limit,
east of the West Canal.

f. Page 58. There is a policy statement regarding creation of lineat
open space to buffer agricultural lands.

g. Page 59. There is a statement that The buffer along the west side
of the plan area is 200 feet wide and allows the same uses as the
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northern butter.'
h. Page 82. There are the following statements; "Develop a greenbelt

along the northern and western boundaries of the planning area..";
and "7he greenbelt will be a minimum of 250 feet in width,.not
including the Ekhorn Boulevard right of way and krigation canals
and maintenance roads on the north side of Eikhorn, which brings
the total width to 500+l- feet* Observation: this statement Is
ambiguous. It is not possible to tell whether the 250 teet width
refers only to the northern buffer or is intended to refer to both
the northern buffer and the western buffar.

5. Supplement to the 1986 NNCP t:tR.
I. Page 2.0-5. Mention is made of the use of the buffer as open

space.
j. Appendix A. page 10. This is a chart showing the buffer to be 320.9

acres (net), with a footnote similar to those quoted above.
k. Appendix A. page 55. Figure 14 depicts the buffer as being along

the westerly city boundary near Fisherman's Lake. It is shown
inside the city limit, to the east of the West Canal.

1. Appendix A, page 58. The buffer is described as 200 feet in width.
M. Appendix A, page 821. The same ambiguous statement is made

(see 4.h. above).
6, Final Supplement to the 1986 NNCP EIR.

a. Page 2. There is a statement in a comment letter that "Many
communities have considered 300 feet as a sufficient buffer...."

b. °Letter 2' In a response to a letter from the Department of
Conservation, the following statement is made: The buffer along
the west side of the plan area is 200 feet wide and allows the some
uses as the northern buffer.'

7. 1994 Findings and Statement of Overriding Considerations.
a. Page 13. The statement is made that "These measure require the

use of a greenbek along the northem and western boundaries of
the Project area to create a strong edge between the communily
and adjacent areas of permanent agriculture. This greenbelt must
be a minimum of 250 it in width, not Including the Eftom
Bautevard right-of-way." [Observation: time two sentences,
when taken together, are ambiguous. The first sentence
relates to both buffers, and by Itself is ciear. The second
sentence could be interpreted as applying only to the Elkhorn
buffer, but could also mean that both buffers are to be 250 feet
in width. This conflicts with previous statements that the west
side buffer is to be 200 feet in vndth.]

1994 DAitigation Monitoring Plan.
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a. Page 2. The statements quoted in 7.a. above are repeated here.

9. 1993 Draft NNCP. This draft plan was not adopted. The following
statement appears on page 58: "The plan calls for an agricuRural buffer
along the north and west boundaries of the plan area. The north buffer
along Elkhorn Boulevard includes a 250 foot wide ship of land along the
south aide of Elkhorn Boulevard, the 138 foot wide public right-of-way of
Elkhorn Boulevard, and any maintenance road or Irrigation canal on the
north side of Elkhorn Boulevard .... The bu3fer along the west side of
thepian area is 200 fact wide and allows the same uses. as the northern
buffer."

10. Land Use Map Attached to 1994 NNCP. This map depicts the westerly
buffer as a 38:8 acre strip commencing at the easterly edge of the West
Drain. There is no explanation as to why it commences at that point, as
opposed to the center of the canal which is the city boundary.

11. 1999 North Natomas Financing Plan.
a. Figures 1-4 and IV-Z. These figures show the "Ag and Freeway

Buffers" as acquisitions under the 'Public Facilities Land
Acquisition Fee."

b. Page IV 18. Agricultural buffers are named as part of the public
land to be acquired under the Land Acquisition Program and Fees.

c. Page V-1. In the introduction, buffers are named as being part of
the land acquisition program.

d. Page V-3. The statement is made that'Open space and land
buffers are required throughout the area along the 1-5 and 1-60
freeways, as habitat buffers along Fisherman's Lake, as a buffer to
agricultural land along the south side of Elkhorn Boulevard and
open space along the western City limits. [Obsarvation: this
statement is somewhat Inaccurate in 1% depletion of the
nature of the buffers.]

e_ Page V-0, figure V-11. This map appears to depict the westerly
buffer as beginning at the city limit One. However, the map is not
intended to be precise; rather, it is illustrative only and relates to
financing plan issues.

f. Page V-8, Figure V-2. This chart Includes 105.2 acres of
agricultural buffer In the estimates of land acquisition cost.

g. Page F-1, figure F-1. This than hicludes 85.75 acres of agricultural
buffer. There is no explanation of the acreage difference between
this chart and Figure V-2.

11. 2001 HCP Litigation Setttenwnt. On page 12, the foliowing statement is
made: 'City agrees to Initiate (1) an amendment to the NNFP to provide
for the acquisition of an expanded buffer of 250 feet (i.e., 50-foot increase
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along the East side of Fisherman's Lake (to be consistent with the
Mitigation Monitoring Plan for the North Natomas Community Plan)...."

C. Conclusions. Based on the above information, It is reasonable to conclude:

1 As to the location of the westerly buffer, virtually all text references specify
that is to be located *along the westerly edge' of the plan area. The 1994
NNCP map places it at the easterly edge of the West Drain, without
explanation. Other diagrams, although fuzzy and poorly drawn, appear to
place the buffer at the westerly edge of the West Drain, again without
explanation. The latter location does not appear reasonable, as it would
amount to the city dictating land use outside of its jurisdictional boundary.
The 1994 map conflicts with the uniform references found In the text of the
various documents reviewed. The most logical location appears to be to
the middle of the West Drain, since that is the city boundary and comports
with the text references placing the buffer "akmg" the westerly edge of the
plan area-which would be the city boundary.

2. As to the size of the westerly buffer, the ambiguities outlined above create
an issue as to whether the buffer is 200 feet or 250 feet in width. While
the settlement agreement appears to require processing of a plan
amendment to settle the Issue, the governing documents trump
implementation documents ii' they conflict. The governing documents are
the various editions of the community plan, where references to the
westerly buffer width consistently specify 20a feet. The ambiguity found in
the implementation documents (the findings and the MMP), which lump
the Elkhorn and westerly buffers together at 250 feet each, stemmed from
an erroneous reading of the community plan by staff and/or consuttants.
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Dear W. TsakoptKJiOS:

On a recent site walk ccindutted. by you and ECORP staff an your property within Nataorrnas
8asin, we assessed the eastern shoreline of a portion of Fisherman's Lake. The aistiny
ROlObQ road was used to on aocess.to'the lake edge.

When messing the extent of riparian habitat on the TsakqpouW property, we were aware that
the Draft i+iatomas Basin Habitat Conservation Plan. (ONBHM referenced 2.3 acres of riparian
i7ab4at along tne eastem edge of the take. It appears that this acreage includes the margins of
lake that exband beyaiut Del Paso Baiieyard to the chamesxed portion .of the WFSt Drainage
Canai. preliminary assessment of the Tsakop0uivs property has IdentlRed 16k acres of riparian
habitat along the western edge.a( the s>d. The tWan habftt on the property is co-herminots
with the shoreline of Rshemwn's Lake and the RD lOUif road.

After review of the DNBHCP we flave qenerai comments on three tss<ie,s:

+ The adaptive rnanagenrent pra+Asion as described orr me I-37 of the
DNBHCP Should be furtlw refined. Due to the dynamic and "evolving
tharaaerittiSs af open spacelhabitat preserve areas, It ivacknowled§ed that
a static monitoring program would rwtadequateiy assess the functions and
vahies of the habitat However, it may not be'approptiabe to reqnirf the
property Owner to 6ear the burden of overseeing an elrer-evaiv'ing
management pian for an qen spnse area that rrwy. be changinp dumugh
influences ►xuelated to actividwwrthe ad*ent properUes. Itmay be
appropriate to establlsh gnats of parQdpaCiaR.in a management plan by the
Naitomas Basin owners, which addresses conditions related to basin4ed iise
p^cm

78d017mI8tea Svih:lW
AospevlBa.'C81ir 8586I
Teb: ^'ils; 78^A1Ua
Fax: t91d ^HZ.M/7ta

vAr -A487mWensO teEtlar I4v.W
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^The conDraAed Woducticn Of new species Into an open space.pna;eive;
praeacAed by conservation e4semerrts, Is a fiaob9ical sound approaCh to
wFidflh management and lorigterm WabilRy of a spedm. i-lowe!er, it would
be appiaprTatie to impiement a'grandfaUser dausethat. would ensure that
ft approved vises on prop6liy. oui3tde-0.the open space anew, not be ,
undt* burdened by management practlces that are modified as a result of
the,inhod<xxd.spedes:

•' A main objepive of a Habitat Conservation Plan (HCp) is tafadlitate the
recove .ry of a species. By pat0eipetlrig lathe Hcp process, the Natomas
Basin ploperiy oWners are duty bourKl"to comply with the pnoYiswn af.ttie
plan, In additian to the twms•and conditloirs•oFihe vadus regulatory agency
;ierm#s. However, modiAedqonf tia tlora and favna within the-open space
pnemve 4+hieh may impsdQ the recovery of a species which Is not
atdbftble (directly or indfrartfy) to la[1d use practices within the badn
sFoiAl not be-the re3ponsibf* of the property ownets. A dlrec! linkage
beiweelt *property nwneis a4d,reo6vey of the spedes.must aoinsider the
aoun:e of the adverse Impact and noLFiold.theproperly owners actountabte
for recovery of a species f?y+- fadum out of their immediabe'control.

If you have any queat3ons, ptea9e call me at (936) 725-9100.

la D03
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December 2. 2002

ju. .
4"

V'k Farsirtr& f(J5) 566-3968f and United 5tates MarT

Wayne White
Field Supervisor
United States Department of the Interior
Fish and Wildlife Servicc
280D Cottage Way
W-2605
Sacramento, CA 95825

t•AT121CK Q MFtCNHLL
(916)44110131.X6)19

Re: Nato cs Basin Habitat Cczncervation Plan .arid Draft EIRIEIS

Dear Mr. White:

On behalf of Reclamation District No. 1000 (RD 1000") and Natomas Central
Mutual Water Company ("Nawtnas Mumal"') (collectively, the "Water
Agencie_s'), I am wciting to provide comments on the Natomas Basin Habitat
Conservation Plan ("NH14CP'7 and its Draft Environmental finpact
Report/Environmental Impact Statement ('Drift EIRIEIT').

To assist you in your review of these comments, we have seParated our comments
into sections. General comments that address several sections of the Notice of
Availability dated August 16, 2002 ("`NCA"). the NBHCP. and the Draft EIR1EiS
arc included in the main text of this tetter. Specific comments that address more
limited sections are included in Appendix A, which is incorporated by reference

into .his letter.

1. DISCUSSION

A_ The Notice of Avaiiabititv. the NBHCP, and the Draft EINJELS
lkfisteor+etrent th ater Aaxncieb' Cur+eat'Pattitfantinn in the
NBHCP.

The?+iQA, the NBHCP. and the Draft EWEIS consistently misrepresent the
Water Agencies' participation in the NBHCP by suggesting that the Wattr
Agencies have chosen not to participate in the NBHCP and that RT) 1000 has
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chosen not to be a co-lead agency for the Draft BIR/ELS. The NOA incorrectly
states that "[alt this time, RD 1000 and Natomas Mutual have chosen not to
submit an application for an incidental take pernut. They may decide to apply at a
later time and commit to the terms of the Plan and through issuance of a permit by
the USFWS, join as full permittees at a future date.- [NOA at 4). Similarly, the
NBHCP and the Draft EIR/EIS both state that, "[i]n March 2002. the Boards of
Director4 of both Water Agencies elected not to continue participation in the joint
HCP..." [NBNCP at 1•8; Draft EIR/EIS at 1-9,1-10,1-21,2-12,4-12).

In fact, since the United States Fish and Wildlife Service ("USFWS") announced
for the first time .on January 4, 20102 that the USFW5 would not provide coverage
for incidental take resulting from pesticide use, the Water Agencies have
consistently stated that they wish to remain as applicants, and that RI) 1000
wishes to remain as a co-lead agency, to seek incidental take coverage for the
Water Agencies' operations and maintenance activities. The Water Agencies
have consistently expressed their request in the following documents:

(a) A letter dated lanuacy, 10, 2002 front Pat Mitchell to you, in which
the Water Agencies requested that the USFWS exercise its
authority to provide, within the incidental take permits issued
pursuant to the NBIICP, coverage for the Water Agencies' take
resulting from pesticide use-

(b) A letter dated February 4. 2002 from Pat Mitchell to Bob Thomas
and Larry Combs, in which the Water Agencies stated that they
were not authorizing the City of Sacramento ("City") or Sutter
County ("Cotnty") to modify the NBHCP in any manner that
narrowed the Water Agencies' request for coverage for take
resulting from both mechanical and pesticide related activities.

(c) A letter dated Match i, 2002 fmm Pat Mitchell to Bob Thomas
and Larry Combs, in which the Water Agencies confirmed the
substance of February $, 2002 and )=ebruary 12, 2002 telephone
conversations with the City, County, and USFWS. Specifically,
the Water Agencies confirmed that the Boards of both RD IODD
and Natomas Mutual had voted to pursue incidental take coverage
for take resulting from both mechanical and pesticide related
activities and to remain within the NBHCP.

(d) A letter dated June 5, 2002 from Patrick Mitchell to Cay Goude of
the USFWS, providing additional material to support the Water
Agencies' request for incidental take coverage for pesticide use.
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(e) A letter dated October 8, 2002 from Wendy Anderson to Carol
Shearly, correcting statements in Ms. Shearty's July 17, 2()02 letter
to the Water Agencies, which July 17, 2002 letter erroneously
suggested that the Water Agencies had chosen to withdraw from
the NBHCP. [The above five letters are incorporated herein by
reference-)

As illustrated above, since January 4. 2U(12, the Water. Agencies have repeatedly
reasserted their intention to remain within the N13HCP and for RD 1000 to remain
as a co-lead agency. Nonetheless, the City and County have proceeded with the
N]3HCP modifying text specific to the Water Agencies despite the Water
Agencies' objections [see letter from P. Mitchell to B. Thomas and L. Combs
dated February 4,2=1. These modification-, will be addressed in more detail.
below.' These modifications, and the references to the Water Agencies' alleged
decision to withdraw from the NBHCP process, must be modified to accurately
reflect the Water Agencies' full participation in the NBHCP.

8. The NOA the NBHCP. and the Draft LIRiEIS Misreoreseut
t^gJSFV['3' Authority to Provide the Water Agencies'
Qw._rnoo Laa- tncide3ttel Take Ressdtm}LProm Pesdelde Use.

The NOA, the NSHCP, and the Draft SIR/EIS inaccurately state that the i]SFWS
does not have the authority to provide coverage for incidental take resulting from

pesticide use. [Ser, e.g.. NBHCP at 1-8 (stating that take coverage for pesticides
and rodcnticidCs is "prohibited or limited by the regional USFWS guidance policy
(USFWS. InclNsilN! ofPesticide and Herbicide Applications as a Covered Activity

in and (siej Endangered Species Act Section 10(a)(1)(8) Permit, July 1998 ["July

1998 Region 2 Guidance stwomi"n.

in fact, as explained in the water Ageneie.s ' January 11, 2n02 letter to you, the
July 1998 Region 2 Guidance Statement does not limit the USPVVS' authority to
provide the Water Agencies coverage for pesticide and rodenticide take. The July
15198 Region 2 Guidance Statement states:

Effective immediately, pesticide and herbicide applications will
not be considered for inclusion as a covered activity in future

1 In additiun, the NBHCP and the 61R/EiS fail to mention that The City is rejecfing the Wakr
Agencies from the NtiZlCP for tha.second time. [Sit NBHCP at 1•21 to 1-241. to Decem6a of
!9917. without the aathm:iaation of the Water Agencies thecity,esu,tctwea the KexCP for the
City's use only. teaving the Waser Agencies to prepare a separate habitat conservation ptmt. In a
lettm tiaW tHxember 1997, the Water Agontios identified fourteen problems with the City's
version or the NBHCP. Seven of the fnurteen items wern substantive errors and reflected the
City's failure to consult with. or rospon<I io. RD f00D and IYatumn Mutual cancerns. The City
NBHCP was approved in tote Deoemter 1997, ignoring the Water Agcncics' commCnts.
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incidental take permits, with the exception afthase Habitat
Conservation Plans (HCPs) that address this topic and that have
already been sub itt to the Fish and Wildlife Service with an
official section 10(a)N1NA► permit application.

July 1998 Region 2 Guidance Statement (emphasis added).

The NBHCP was submitted to the USFWS, along with an official 10(a)( I)(S)
permit application in December of 1996. As specified in a letter from Pat
Mitchell to the California Department of Fish and Game ("CDFG") and USFWS,
RD 100() and Natomas Mutual proposed to use the November 1997 Natomas5
Basin Habitat Conservation Plan (" 1997 NBHCP") as the basis for their
application. [See NBHCP at 1-22 (stating that on December 1997, the Water
Agencies submitted their separate Habitat Conservation Plan, Implementation
Agreement, Incidental Take Permit Application, and 2081 application to the
Service and to the CDFG); letter from P. Mitchell to D. Zezulak and W. Lehman
dated September 8, 1998 (stating that, "My clients propose to use the November
1997 Natomas Basin HCP approved for the City of Sacramento on December 31,
1997...")]_ The 1997 NBHCP includes RD 1000 and Natomas Mutual as
Permittees (1997 NBHCP at IV-3.4), and expressly includes herbicides, as well as
fumigantsfor rodent contral. [See 19971+TBHCP at 7V-15, 361. Accordingly, a
habitat conservation plan submitted prior to the date of the July 1998 Region 2
Guidance Statement includes coverage for RD 1000's andNatomas Mutual's use
of pesticide use, which therefore should he grandfathered under the July ] 998
Region 2 Guidance Statement.

Moreover, even if the 1998 Region 2 Guidance Statement applies to the Water
Agencies request for coverage for pesticide take, the USFWS need not require
that the Water Agencies provide more than the best scientific and commercial
data available. The July 1998 Region 2 Guidance statement expressly provides
that the USFWS may provide coverage for incidental take if an applicant
"insists." (July 1998 Region 2 Guidance Statement]. Caselaw and the USFWS'
regulations allow the USp1VS to issue coverage based upon the best scientific and
commercial data available. For instance, in National Wildiffe Federation v.
Babbitt (August 15,2001)), Judge Levy invalidated the USFWS' incidental take
permits issued to the City of Sacramento pursuant to the 1997 NBHCP on the
ground that the USFWS' issuance of the permits assumed the participation of
entities that were not petmittees. [See National Wildlife Faderallon Y. Babbitt
(2000) 1281T. Supp. 2d 1274.12951. Despite Judge Levy's invalidation of the
permits on those grounds. Judge Levy upheld the USFWS' reliance upon the best
scientific and commercial data, even if that data did not provide the USFWS with
absolute certainty as to the 1997 NBHCP's effectiveness. Judge Levy wrote,
"[t)he Service is obligated by regulation to 'develop its biological opinion based
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upon the best scientific and comtue<ciat data available regardless of the
'sufficiency' of that data." [citing 51 Fed. Reg. 19926, 19951 (final rulemaking
with respect to 50 C.F.A. j 4(M), [Nrlti;7ona1 Wildlife Federation, 128 F Supp. 2d

at 1300). Moreover, Judge Levy specifically stated that it would not be
reasonable to require detailed quantitative information of impacts upon the Giant
Garter Snake, in particular.

Plaintiffs contention appears to be that the ESA required detailed
quantitative information as to each.of these factors [the Giant Garter
Snake's baseline conditions and the effects of the HCPJ prior to the
issuance of a permit, but Irlaitniffs cite no authority for such a
requirement, and such a requirement would not be reasonable. For
the Giant Garter Snake, for eaampte, a reclusive spectes, if would
be extraordinarily dekith to count the number of individual snakes,
determine their habitat and habitat, and reach cortciusions as to

their genetic makeup and variability. Instead the 1997 Biological
Opinion makes certain assumptions about the species based upon
potential loss of babhat, which is a reasonable approach.

National Wildli}'e Federation, 128 F. Supp, 2d at 1296-1297
(emphases added)

Accordingly, the USFVYS' position that it does not have the authority to issue the
Water Agencies coverage for pesticide take holds the Water Agencies' pesticide
use to a higher standard than all other activities coveted by the NBHCP and
thereby exceeds the USF'WS' authority under the Endangered Species Act
{"ESA") and caselaw. After a review of the existing scientific Gteratute. the
Water Agencies submitted to the USFWS a summary of all currently available
scientific literature addressing the Water Agencies pesticide use's impacts upon
the Giant Garter snake. jSre lune 5. 24U2 letter from P. Mitchell to C. GoudeJ.
This submission provided data that exceeded the level of detail for all other
impacts analysis within the NBHCP. This submission hassectived no formal
response from the USFWS Oespite the fact that it was submitted more than six

months ago. Consequently, the NOA, the NBHCP, and the EllitEIS must be
modified to accurately reflect the USFWS' authority to issue incidental take
covcrap for pesticide use.

C. The MCP and the Draft EUMM MBrearigmnt the
•`ManattEmmt Ptam."

The references in the NBHCP and the EIR/E1S to the Water Agencies'
submission of the management plans to the Natomas Basin Conservancy's
("NBC") Technical Advisory Committee ('"i'AC") for review and approval must
be deleted. [See, e.g.; NBNCP at 1-35 (stating that the Water Agencies will
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present vegetation management plans to the NBHCP TAC on a three year basis
for review and approval). See also V-27, V-3I ]. The Water Agencies never
suggested that management plans be required, and, in fact, expressly rejected
management plans when they were suggested by the USFWS for the first time in
3pring.af 2002. The management plans defeat the purpose of the Wgter
Agencies' application for incidental take coverage and provide the Water
Agencies with no certainly that their operation,; and maintenance activities will be
covered, as the plans require the Water Agencies to obtain approval from the TAC
every three years for theWater Agencies' operations and maintenance activities_
RD 1000 will not cede its authority as a governmental entity to a non-elected
TAC eritity. All references to the management plans must be deleted.

D. The City, County. ,and USFWS Must Make The Changes
Reanested Ahove.

The NBHCP and the Draft EIIUEIS must be revised per the modifications
requested above in Sections B and C. If, at a minimum the requirement for
Management Plans is not deleted as discussed in Section C above, the NBHCP
will not be usable by the Water Agencies.

There is no evidence that the City, Sutter, and the USFWS' mitigation strategy
would be effective without the Water Agencies' systems and participation in the
NBHCP. Although the NBHCP and Draft FIR/EIS purport to analyze the
effectiveness of each Permittee's mitigation strategy independent of any other
Permittee's mitigation strategy, the NBHCP and the Draft EIItJEIS never analyze
whether the mitigation strategy would be effective without the Water Agencies'
system of ditches and canals. [NBHCP at 1-31 (explaining what would happen if
one of the land use agencies were not to participate in the NBHCP but providing
no analysis of what would happen if the Water Agencies were not to participate in
the NBHCP)J.

Although neither the NBHCP nor the Draft EIR/S1S analyze whether the NBHCP
would be effective without the Water Agencies' participation, the NBHCP
depends upon the Water Agencic..' ditches and canals, and upon Natomas
Mutual's water, to ensure that sufficient water is in the mitigation areas to support
wetland habitat for the Giant Garter Snake and other wetland species, and to
ensure connectivity among the wetland mitigation lands- (See N181-1CP at IV-30
to 32: Draft EIRlEIS at 2-19 (stating that "jt]he combination of primary drainage
channels (drainage channels anticipated to remain through the term of the iTPs),
secondary drainage channels (that tend to remain unless affected by urban
development), and irrigation channels provide connectivity between the existing
habitat reserves"). See also. Draft EDifEIS at 2-20, 2-21, 2-25, and 2-37)]. In
fact, the NBHCP states that the NBC will consider converting wetland mitigation
sites to upland mitigation sites if the NBC does not tocate adequate alternative
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water supplies to those of Natomas Mutual. [See NBHCP at IV-32). Thus..
despite judge Levy's admp0titions, the City, Sutter County, and the USFWS
continue to, rely upon entities that.ate not clearly participants within the NBHCP
for the City's, Sutter County's, and the USFWS' mitigation strategy. [See
National Wtdflifr Federation, 128 F. Supp. 2d at 1299. (stating that, "the record
does not suggest that the Service considered whether the monitoring and adaptive
management provisions of the regional Plan could be effective if the City is the
sole permittee.")

IL CONCLUSION

The Water Agencies look Porward to working with the City, Sutter
County, and the USFINS to resolve the concerns expressed herein and to
process the requested modifications. Please call me if you have any
questions.

Sincerely,

DOWNEY, BRAND, SEYMOUR & ROHWER LLP

PJINi

cc, imm N. Clifton (RD 1000)
Peter I Hughes (Natomas Mutual)
John Mattox (CDFG)
Bill Carnazzo(City)
Carol Sheady (City)
Larry Combs (Sugar County)
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1.

2.

I

4.

5.

S.

9.

St:eclAc Comments

NBHCP page 1-36. The NBHCP's explanation as to which "dredging"
activities are not covered by the NBHCP is confusing and should be
rewritten as follows: "Dredging. Except as necessary.pffivided for the
Water ' for the Water Agencies' operations
and maintenance activities, dredging is not a Covered Activity under the
NBHCP and the NBHCP Permits."

NBHCP page 11-5. The definition of "PondsNVest Areas" inc ludes
"[w]etlsnd/mais4 areas including Pritchand's Lake and several isolated
locations throughout the Natomas Basin." In fact, there is no Pritchard's
Lake. Is this definition intended to refer to the North Drain or the P-6
Canal?

NBHCP page 1I=6. What was the assumption regarding the width of the
Class I canals?

NBHCP page III-4. The.fitst full paragraph on page 1Y1-4 stated that.
"[tJhe residual rice straw in the fields after harvesting is typically burned.
This is incorrect. The burning of Tice straw has largely been replaced by
the tilling and/or flooding or rice straw.

NSHCP page 111-7 and Iil-8. These pages provide three different numbers
for the aoteage. Page 11I-7 identifies 1.512 acres as belonging to the
"Airport laird use class, while Page lil-g identifies there being 2.800
acres under use by the airport and, alternativeiy, the airport facilities
including 1,515 acres.

Draft EIRlEIS page 2-43. Section 2.4.6.3- The last sentence of the first
paragraph of Section 2.4.6.3 should be modified as follows: "RD Lt100
and Nqtomas Mutual carry out these activities to provide agriculWral
water to itriy„ad lands, address public health and safety concerns, and to
minimize damage- to planted crops and other property from flooding."

Draft EIR/EIS page 2-44. Section 2.4.6.3. The Water Agencies' request
for law enforcement assistance paid for by land developers has been
Meted and needs to be added.

Draft EIRlEIS page 3-8, Section 3.3.3. The following sentence should be
rewritten. "Irrigation water also includes return flows from rice fields,
which is
system, held within s"closed sDtem" that re-uses the water within the
basin withtul rt:lea4e to the Sacramento River. The closed system is
maintained from April througb August."
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rewritten. "
10. Draft EiR/EIS page 3-8. Section 3.3.3. The following sentence should be

The Natbmas farming
community beaaR operatiotts after insmllation of the river )-yges in 1916-
1919.. The landowners secured senior water dFhts Nearly thirtv ve-M
later, the Central Valley Ptoiecl (CVPI was built and in 1946 Natama's
Mutual entered into a twnttacI with the Bureau of Reclamation for certain
water supplies under a settlement ogmtract This setttement rontraet does
not replace the amounts of water N[atdn>as MAMAI is entitled to divert
under its pre-eaistin(e ri>zhts, fimm, rmi a,

I t. Draft EIR/EI$ page 3-8. Section 3.3:3. The second,sentence in the second
paragraph of Section 3.3.3 should be rewritten as. follows. "Alt the
average historical diversions from these five plants is approximately
80.000 acre-feet per year, IV^tomas Mutuat deGvets approximately
I IQ.000 acre-feet on average. The "closed system" enables Natomas
Mutual to re-use water. effectively reducing its diversion by an aygmte
of 30.000 acre feet per year The State Water Resoutices Control 13oa^
has ruled that Natomas Mutual should be credited far lat effort."

12. Draft EIRIEIS page 3-9. Between the bulleted paragraph and the first full
paragraph. inserf,'•A}though the pum i^g facility descrimions above list
localized areas for each plauL the closed system is so interconnected that it
actually re-circulates water thmogbout the entire svstem "

13. Draft EIRiEIS page 3-9. The first sentence of the first full paragraph
should be revised as follows, "

I3-16
...._.._..o:,-----^r----'o---^..__•__....................y...e.q.E.^T.e.o

'""' yq"••• *iRR iFl4! i =e-`itR a --m-- ama. Eor154ryation. effURS

be¢un in 1986 have contributed to IoW-term subl:tantial imMve"Mta in
the dmin water system. The recircul;t,tign improvements have provided a
more flexible matching of supply and demand and have reduced the
impacts on the Sacramento Rivet."

14. Draft EIR/EIS page 3-9. The following sentence should be deleted from
I3-17 the third paragraph. "Natornas Mutual owns two small groundwater wells,

producing less than 200 acre-fbet per year to supplement surface water
supplies.'

I3-l8 15. Draft ER/EIS page 3-11. The third sentence of the first full, paragraph
should be modified as follows: "7'he drainage pattern of the Basin has
been altered so that durine the Sputng and Snn.n,r:r months, aericultural
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runo is pg nr ned'wto.the RD 1000 system.of drains and recirculated u]i
13-18 August At that point, runoff is pumped into the RD !ON system e

dFains and inte I Sacramento River at several places."

16. Draft EII2lE[S pstge 4-9. The &econdbullettdparagraph should be
modified as follows. "Natornas Mutual pumping plant consolidation.
Natomas Mutual operates three pumping plants along the Sacramento

13-19

13-20

and two twm^ingplants in the Cross Canal, Natomas hV studied the
consolidation of all five pumping plants into only two diversions from the
Sacramento River, complete with state-of=the-art positive fish barriers.
The consolidation project is beginning the fi design stage and
construction is slated for 20U3-201?5. CEOA compliance will be
completed by200^ The projcet will create improvements to habitat in the
gross Canal and some sections of the internal delivery system will also be
modified to improve babiia and connectivity."

17. Currentiy, the NRHCP and the Draft EIIt/EIS are inconsistent as to the
status of the Water Agencies with respect to the NBHCP. The Draft
EIR/EIS equates "Permittees" and "Applicants:" [See, e.g., Draft ELIVEIS
at 1-1 (stating that. "[t]he applicants seeking TI'ps for covered activities
within the Natomas Basiit are referred to as permittees (see Section 2.1).
However, the NBHCP identifies the Water Agencies as "Permittees" but
not "Applicants." ]NBHCP at 1-24 (stating that. "[t]he Water Agencies
continue to be represented in the HCP as a Petnaittee in the event they
should choose at a future. date to apply for Incidental Take Permits for the
activities (excluding pesticides) authorized in the HCP and evaluated in
the EIIUEIS ") See also NBHCP at 1-33 (stating that `[t]he City of
Sacramento, Sutter County and R1) I000 and the USFWS jointly will
prepare a combined environmental impact report (EIR) and environmental
impact statement (E[5) prior to approval of the NBHCP and Ms.")].
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Comment on the 2002 drAft 1+Iatatmas Habitat Conservation Plan
By; Was Gagnon, Current Senior at littmhodtt State LTnivmity. Dept, a(Q+tild}ifc Management, 9¢4 F.
St.. Arcata. C..& 95521. kimngagnon0lonnail.com

I have created it iLss below, sectioned A-T, of ditfarent points I would like to make about the NB'HCP.
concerning Swaittson's hawks (8urmar<winsnm}. Each section is filled with_voner.rns that I have about
ft draft IVBHCP and with requests that I have for the writing of the futali+iBHCI'. I hope that my
concerns ttte cott:tiidered attd addtrased wheft fittalizing flte NHHt^P. Thank You so much Wyour time
spent in taadingmy ctnnments.

A)

NBHCP fails to address if and when an additional pqd-construttion survey will be done if dic first survey
happens to occur in between early September and early March, which is when Swaivison's hawks at
ahscot Pram the area due to migration.

crgHCP. Va:
"Nut less than 30 days or wore than 6 months prior to coltrutencement.of cotnvuction activities on
specific Authorized Development sites in the 1+I8HCFI area, a pie-construction survey of the site shall be
conducted to determine the status and prrscncc of, and likely impacts to, all Covered Spccics. on the site: '

In tlte Central Valley. Swainsoa's hawks arrive in late Feb and early March. 4-k weeks earlier than at sites
c 350 km away in NE CA. These hawks arrive earlier must likely beticanae they inigcne shorter didinnces
from wint.eriagaites in central Mexico (Woodbridge 199$), They deport the Central Valley in early Sept.
and some depart early in Oct. Individuals then are absent from bit"" grounds for 5-6 months in
Central CA (England et aL 1997): Since 1947 it has been recorded that 30 individuals have been
overwintering in the Central Valley (England at a1.1997) but for the most port, Swnittson's hawks are
complete migrants. breeding in North Ataerica and wintering in Mexico and S. Atnerica. Except for those
[art overwinteriog.ltut4ti, they are not x permanent resident of the Central Valley (Siosystcros Analysis
19694. t 1?FC 1993, Belli and at a1. 3997, Woodbridge 1998).

This 5-6 months absence should be kept in mind when doing the ptcsonsttat Eion atttveys that Owill
determine the status and presence of, and likely impacts to,aTl covered species on the si[a.' If the pre-
cpnsttuction staveyg are done anytime in between early September and early March, it is likely that the
surveyors will not detect Swainsons Hawks that might Otherwise be pi!snnr if it were breeding season
(late Fcband early Ivfaich-auly SeptJ early Oct). The land to betleveloped might be suitable and
important breeding or foraging habitat for $wainson's itawks: yet the hawks will not be ptcaetll to prove
the importance of the land if the prc^constna:tion surveys act done when the hawks are migrating or on
their wintering giounds down south. To ensure thatSwainsnn's bawlt:rwill be fairly detected bofcxe
development is approved or not, the pn•soonshuction surveys must he done between early March and
early September. More than one pre-cottstructinn survey may have to occur in different seasons.
depending on the life histnrim of the other Cnvered Species in the area

B)

14-2
NBHCP tails to require high enough replaced: developed land mitigetirnt ratios for ma within S4 mile of

f an active nest. Sintre the noisas from development one halt mile away may be loud enough to disrupt the
( hawks, I suggca that biologists should monitor all active Swainson's hawks nests that are within. Sh - 1

mite ofdevelopment to find out the hawks' reactions to developmsrtt.



eComment® NATOtdAS_00020 - Page 3 of 22
LocalCache\ProcessedFiles\NATONAS_00020_003_022.jpg

14-2

14-3

NBHCP, V*-
"If breeding Swainson's hawks Ox. rxhibiting nest building or nesting behavior) are idcntificd, no new
disturbances (4;.g. heavy equipment operation assaciated with construction) will occur whhin'h mileof an
active nest between March 15 and September 15, or uatii a qualified biologist; with concurrence by
COW.. has determined that young have fledged or that the nest is no.longer wsupieti."

This means Sc develupmrnt.can occur withima half- mile of Swainson's hawk i ne,us; as long as
construction, etc. is held off while the hawks am present. I recommend that the land ikvelpped within
this y5 tnile must be replaced with greater than 0.5 acre for every acre developed (see >'.T below).

Swainsoo's Hawks are generally toktanl of regular, ongaing httntnn activitres around nbst siteg #n
agricultural and urban landscapes (England at W. 1995: Estop 1989), However, changes in activity
regime (eonstntntion in previously open ntcns, bunion intrusion at nest site) frequently causes nest
abaadonmenr, particularly during the pit nesting, egg-laying, and incubation stages of the reproductive
cycle (Estep 1989, Woodbridge 1998). New disturbances, therefom. frequently cause cltkA mortality,
which results in permanent loss for the population because Swautson's hawks have one brood a year and
apparently tlo. not lay replacement clutches (Bl.M 2002, Woodbridge 19'91t).

How did 3'a mile ifn¢n the nest get chosen as ft determining distance for which development will be
allowed beyond?. If disturbances arc exceedingly loud prextensive the hawks will be disrupted (England
2002). Them is no evidence provided or studies mentioned in the NBHCP that have proved that large
amounts of noise and disturbance a half mile away will no( cause nest abandonment- it seems as though
load machinery and humans working one half mile away would still be nod and disruptive to nesting
Swainson's ttawla. I town upend that the PIA1if,T provides this evidence needed: N that information is
not provided, I recommend that upon the first day of development until the Swainsan's hawks leave their
nests, biologists tri-weekly (or more) monitor all nests that am 0.5-1 mile away from devr:lopmenL If nest
abandonment occurs for example at a nest 0.6 mites away: from development, all development that is in
the Basin that is withlu 0.6 mitts of any active nest most be imntcdintctystopprd until the birds bave left
w tnigrWe south. Biologists shotil+f also monitor the behavior and success of all the, Swstinson's hawks in
those nest Ytees: A dramatic change: in hchavioc orchicY moteality is probably the result of development
nearby and if this Deoomes a pattern with more than 1 am within 0.5-1 mile of development, then
development should also be stopped until the hawks migrate south.

e)

The N13Ht'P fads to daunt what an impacted nesting tree is and the NBHCP is not convincing enough in
justifying why a ne+iing me should be allowed to be impacted by developYaent. The proposed measures
(plonting 15 sapling trees in a pteserve) to be taken after the impaction of a nesting tree also do not
convince TM that suitable habitat will be provided soon enough and well euough. Then;ftme, no nesting
trees should be impacted. Cutting down trees should be seen as a diiezt take of the bird and it's 1-4 chicks
that it produces every year (Englswd et at. IM).

NBt1CP, V-10:
'"17m 1'IHfICP will require 13 sapling trees to be planted within the habitat reserves for every Swainson'6
hawk nesting am anticipated to be impacted by Autborized Development."

1=irst of all. what is an impar.tcd nwting ttvzR Is this just a nesting tree that will be cut for Authorized
13evel,opineot or is it also a nesting tree that will remain standing within a certain area of development?
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This definition needs to be made clear in the final draft of the NBHCP. I suggest that it he defndd as both
of the du€mition,s thatIJust mentioned. The "txitain area" shouid equal 1 mile from the nest. So fot
every nest 3t+ee removed and for every nest tree that is within l mile of devc7opment.15 sapling trees will
be required to be planted within the habitat preaeaves. itowcvcr; as I stated before. ideally no neating
trees should be cut.

I was, wondering when I mad this statement bow long it takes for these tree species to gmw and my
question was soon ansvi'tired: 'nesting habitat will be avnr7able quickly (5-14 yea in the case of
cattonwoods and wi2lows), and in the long term (i.a., valley oaks, black walnut and sycamoms)•° Five
years is still & long tinte. The birds only live for an avvtagc of 7 or 8 years {812A 20t)2, Woodbridge at a4
1995). Aqd valley oaks, block walnut and sycamore trxs ern very slow growing trees. Valley oaks
won't be fully mature until 40 years and black walnut and sycamore trees take 2L1-38 yews to mature
(Baughman and Vogt 1996. ilet>kmejian ct ad. 1998) What are the hawks supposed to do in the
meantime? They wig have to crowd into the fewer trees that are still standing. It should be noted that
Swainson's hawks also typically nest in willows. black locusts, box elders, junipers, and aspens (Englattd
cc al. 1997). If any of these trees are present in the Basin project area, then they should also be planted
along with the other net species already mentioned.

i don't think that planting 15 trees someplace elm is necessarily going to solve the problem of developing
an area where an active nesting tree is that was obviously n good spot for the.Swamsmtf s hawk to nest and
forage nearby. The cruise matrix around the nesting tree is important. The hawk chose that area out of
the all the other areas in the Sasin, yet developers will soon be able to take away that preferred habitat.

Andwhat 'if this new men where the trees are planted is not nearly e.v cdiiable in the eyes of a Swainson's
hawk as biologists thought it would be? It might have to settle for someplace etse which may not provide

it with its needs for Stuvivai_ Also, individuals frCqitentty use the samc nest of not tree in successive
breeding seasons or move only short distances within the same territory "and et al. 1997, Woodbridge

1998). So most likely, the birds Will return to the nesting tree that is no longer there beCanSe of
development They night experience lag tithe in figuring out what just happened. where their not went,

and where to go ne3ct, throwing their breeding cycle off Or if they try to nest within the saint territory (in
the developing area) because this is where they've always nested, the site within the developing area will
not be optimal habitat Therefore, no nesting trees should be cut and no development should occur within
a mile of nest irecs.

D)

The NBHCP fails to define "nnavoidabla." This term should be defined. Oncro again, for reaaons already

provided, nesting trees should not be taken even it it is "unavvidable.0

NBHCP, V-9:
"Where disturbance of a 5wairn<oo's hawk nest canntt he avoided, such disturbance shall be temporarily
avoided (i:e., defer construction activities until after the nesting season) and then, if unavoidable, ft nest
tree may be destroyed. during the nonresting season. For ptupaws:of this provision the 3waioson's hawk
nesting season is defined as March 15 to 5cytember 15. If a nest tree (any tree that has an active can in
the year the impact is to txxur) muRt he rcmevcd, tr,<e removal shall only occur between September 15
and February J."

I don't think it is sight to cut down any nesting tcecs. However, if nesting trccs are going to be removed,
these should definitely be a limit as to !mw many nesting trocs can be removed in the $asia l don't find
any sort of limit mentioned anywhere. And what exactly defines "unavo'tdable'? now and when is

cutting down a tree; unavoidable?
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E)

No development should be allowed in the Swainson's Hawk Zone; unlike V-K of the N8I ICY suggests.

N$Y•ICP.I)-7:
"Swginr,on's Hawk Zone: This zone is defined as the lands which am not currently developed
(excludLag the 250 acres of l;*udtlesignated "Uit®n" on the City of Sacramento General Plan and the
Moth Natotnas Community Plan located within the City of Sactaotenm) and which are located within
the Natamaa Buis and within one mile east of the Sacramento River and extending from the Natomus
Cron C.arutl on the north and Interstate Sr? an the south_ See also Figure 13 of thnNBHCP."

Note: 47160 nests are within this Zotte and 3 nests are right beside the Eastern boundary of the Zone.

NBHCP. V-g:
"A Permit area of 252 acres, will be allowed within the Swaioson's hawk zone to grant development, Of
these 252 acres, 8t7 acres will be a Wier along the 3+>sberman's Lake,"

If this is a Swainson's Hawk Zone, why is development being allowed in the fumre that could possibly
displace hawks from their Zone? I don't think any development should be allowed in the8wqinsnn's
Hawk Zone! After developmentbegins and continues throughout the Basin, the hawks may become
mostly limited to this Zone. Why develop theme "4afe" haven they have left?

Habit loss due to residential and comtnercial development is currently the most significant threat to the
remaining population of Swainsons hawks (t'.'0 I99'3) and only the Central Valley and Modoc Plateau
still support more than a3t:w isolated pairs (Eitgiartd 2002). Ibrty :gevcn out of 60 nests occur in the
Zone and 3 more occur right beside the Eastern Zone (Figitm 13, NBHGP). Due to the high density of
current nest sites within the Z,onb, the potential for additional nest sites, the high value of iiparian areas
for trcstins sites (t^FG 1993, England 2002; 8ttgkntd et a1.1997, Woodbridge 1998), the importance of
the Central Valley in being one of the last piatea. for8waittsoa's hawk populations to Uvr, and the
significant threat that development brings toihepopulation ot'Swainson'shawks,no devrlopmnt should
be allowed within the tone or anywhere in the Basin that is within t mile of an active nest T.)cvclnpmcnt
ia time areas will result in permanent losses of nesting.hebirnE, and the cumulative eA'eeis, of habitat
fragmentation caused by the proposed 252 acres of development will result in further JOSSC&

Riparian zones are cntcial to protect (or Swainson's hawks in. order to pr^idc suiucblrurating b.bitut.
The most area within that Zone that is avu7able, the better off the hawks will be. Also development in
the area may drive away some hawks from one of the'only available riparian zones in the area.

Hem is sottie information concerning [he importance of ripArian habitat to Swainson's hawks from various
soufcci:

"Although not an obligate riparian species, the availability of nesting habitat is strongly tied to the
distth6udon of riparian forest or nporian trses in r^izuh of the Ccnval valley portion of the cpecies' range
in California (W oodbddge 1998),

"Although Swainson's hawks will nest in Roes located in upland aros, their strong association with
riparian forests suggests that protection and restoration of these habitats may provide nesting habitat
superior to other sources of trees such as roadsides and field margins" (Woodbridge 1999).
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"(They] typically nest in a solitaty tree, bush. small grove, or line of trees along a shum course
(England at ai. 19973.

-Over 859b of documented Swainson's hawks nest trees in the Central Valley have been found in riparian
systems, making this habitat type critically impottwtt" (C[tFG 1993).

tine to the high density of current nest sites within the Zone, the potential for additional =9 sites, the
high value of riparian mein for nesting sites, the importance of the Central Valley in Wing one of.the last
places for Swainsop's hawk populations to live, and the significanttlnrsatthat development briAp to the
population of Swaimon's hawks, no development xhould be allowed within the Zone or anywhere in the
Basin that is within I mile of an active nest Development in these areas will result in permanent losses of
nesting habitat, and the cumulative effects of habitat fragmentation caused by the proposed 252 acres of
development will result in farther losses.

F)

If development does occur in the Swainson's Ilawk 74ne, absolutely no more development 9hould be
allowed beyond the 252 acres.'t'his is never actually stated in the PI$HCP:

NBHCP, Vg:
"Should either the City or the County seek to expand NBHCP coverage for dcveloptmtu within the
Swaitrsvo i Hawk Zone beyond that described above, granting of such coverage would require an
amendment to the NHHCP and permits and would be subject to review and approval by the USFIVS and
the CDFG in accordance with all applicable statutory and regulatory requin:mcnts".

So basieally, the writers of tho.HCP do not clearly say that there.wiil he no more development in the
Swainson's Hawk Zone beyond the 252 acres, Instead, it says that fJthe GDF(i and [lSFtyJS approve,

then more development can occur. Isn't 252 acres of development enough? If the, 252 acres of
development goes ahead, I think that absolutely no more development should be allowed in the
Swainson's Hawk Zone. Their original habitat has been and. will continue to be encroached Von enough.

TtBHCP. IV-21:
°'17to NBFICP's primary strategies to mitigate impacts to the Swainson's Hawk Zone caused by Authorized
Development is to avoJd develap>nertt in the Swainson's Hawk Zone...."

This seem like a wntrattictory statement to me. Two-hwtdrn+1 and fifty two acres at'e.pltconcsl to be
developed.

0)

Present and future research is needed in the Swainsoa's Hawk Zone.

Whether or not development occurs, research should Immediately occur in the Swaitylon'a Hawk Zone to
establish population trends, new and bLRlpriC ne.4t site attai, hatching success, distance between nests,
temnitoriatity, inoeractionc with eonapeeitics, etc, Since hawks may be displaced from their original nests
outside the Zone and retreat to the Zone. density *f hawks may increase in the Zone. Research studies
done in the Zone Ware, auring, and continuously after devclopiheat will show if there is an increased
density in the area, as well as the respnn.te of hawks to the higher density in terms of home range size,
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territory size, site fidelity, hatclJmg/fledginlt success, snrvivaNmottaGty rates, ete. Are the hawks
concentrating in the Zone, and if so bow at a they dealiitg with it'! If the borne cangelteaitory site it
smaller than expeeted, are they still hatching and fledging as many chicks as before the density increased
or compared to the average amonnt of chicks hatchcdfrom hawks in the area before constructionbagnn?

These types of questions should be atsweredfiront twntinttotts monitoring of the population of swainson's
Ilawks before, during, and post development. Research it it valuable tool and sinrk the highest densities
of Swainson's.liawlif occur in the Z.one, this is a great a1= to research the biology of an hawks and to
monitor populatiou trends and belasvlor'txapunera to development occurring in the "Buia, Research
should begin as wat as the N9HCp is passed and continue at least 5 years aftr development cub and
preferably continue indeterminately as long as fnnding Is available. This pnst davolopmtnt roseatch will
help to stww how the pn.pulatinn of hawks in the Basin. recovered after development. It the hawk
populations do poorly and am obviously threat=ad; then more riparian or other suitable ttestinghdtitat
should be required to be provided that has suitable foraging eras nearhy, since placement of pests ;%
dependent on proximity to foraging habitats that am ertiiely different from the vegetation selected fur
nest sites. Suitable foraging babitats in the Central Valley are generally treeless agriculture lands of the
right crop, with unsuitable foraging areas beipgorchatds, vineyards, irrigated pastures, grain, corn, cotton,
and rive fields (CDFG 1993, MA 2M, Woddbtidgc 1998). Monitoring Swainson's hawk populations
and behavior should occur in the Zone and zfpossibte in the newly reserved areas,

N)

The O.S:1 mitigation ratio of replaced to devetopied land in the NBHCP is not high enoap,ht t
Higher mitigation ratios are being proposed in other HGp's in the Central Valley that also have
Swainson's hawks and preserving. only half of the land that wilt he develnpcd will most likely result in
mortality of Swainson's hawks as suitable habitat continues to be developed.

NSHCP, VI-5:
"Mitigation required of Authorized Development projects will include the collection and use of mitigation
fees, and in 8omd cases acceptance of laid datieuiiQns, to set aside and manage 0.5 acres of habitat
mitigation land for each 1:0 }guas acre of development that occurs in the Basin."

Many otherproposed HCi"s that include Swainxnn's hawks have much higher mitigation ratios_ Hem are
a fevr.

San Ioaooin County Mutd-Species Hebita*Cotsamtion and Open Stave pltWt.0j1tiSSQp) which includes
measures to avoid and minimize incidental take of the covered species [including SWI1A]; emphasizing
project design modifications to protect both habitats and species. It classifies the county's land uses into
four general categories: Natural l.ands, Agriculture Lands, Multi-Parposa Open Space, and Whist LAnd L%.
Habitat preservation aandlar creation will be acquired to mitigate, for loss of natural and agricultural land&
Up to 71,837 saes of Natural and Agriculture Lands could be converted trader the plar .̂ requiring
approximately 100.241 acres of habitat preservation andtur creation. Approximatety90'g of the
preservation will be achieved through the use of conservation easements with the remaining tands
purchased outxigln... an a&litional 60t) acres will be preserved to compensate for p60mtlal impacts to
^covered"xpecics that stray from preserve lands onto neighboring lands.' (USFVVS 1999)

106,241 acnes+GUO acres= 100,941 acres of preservation or creation i 71,837 acres of conversion =1.4
acres of replaced land for every I acre of Land conversion (avg. for total project)

Mote detailed look at the S1MSt'_P mitigation tauies:
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]:!-acre mitigation ratio. Preserve Land acquisition: AS Habitat Land convened from Open Space use

3: t-acre mitigation ratio, preserve Land ticqnisitioa: Natural land

3:1-acre mitigation ratio. Preserve Land acquisition: Natural Land converted from Open Space
(SJCCIG 2000)

Yalo Countv Habitat Cgzyu^%gn_)^:

"The total acreage of all mitigation lands must jgMal ornerrd !UM of the total aceeaga of the
developtttestt on an annual basis (I-to-I ratio)" (USFWS and CDFG 1996).

Back to the NB^CT:

"Habitat Conservation planning efforts (Natoueos Basin HCP 3s an example) have been based primarily
on the draft CDFG mitigation guidelines. However, these guidelines have been thoroughly reviewed by
the Swainson's Hawk Technical Advisory Committee (SWTAC), an independent group of agency and
private biologists with experience. with Swapnon's hawks, The SWTAC has pointed out several flaws in
the guidelines,.and has judged them to be inadequate to conserve or recover the species in the Central
Valley. SWTAC concludes i het the CDIT guidelines will result in a loss of foraging habitat throughout
the remaining area poptilated by the specie.c, and does not consider the potential habitat needs of
additional territories with population recovery. (Woodbridge 1998).

Under CDFG draft mitigation guidelines, losses of suitable foraging habitats within 10 miles of a
Swaiusan's hawk nest site must be mitigated by prineclion or creation of equally suitable forogtng habitat
elsewhere within the territory's 10-milc radius. The ratio of repiacedAoss habitat changes from 1:1 within
t mile of a nest, to 0.5:1 over 5 miles from the nest. (I was unable to find the guidelines for the Inifigadon
ratio from 1-5 miles of a nest). These ratios are inadequate according to SWTAC.

I disagree with these ratios as well, which are similar to the ratios suggested in the-draft NBHCP that all
developed land no matter where the. )ocation, will be replaced with only half the amount of land that will
be developed. B:►.viially, fudf of the land that was o nce available to these birds will be gone under this
NBHCP draft plan. The amount and intensity of land uses within the large home ranges of Swainson's
hawks are the primary factors determining habitat quality (largely a function of prey abundance and
availability) for a given territory or sulpopnlation (tiatep.198y, Woodbridge 1994 Swainson's hawks
travel long distances (up to 29kt11=I8 miles) from their nest sites to fo rage (Estep 1999, England at al.
1997). In agriculttiml habitata, these foraging distances are closely associated with seasonal maturity of
crop. The largest distaneec traveled occurs when crops are nuaure,. making it harder for Swainson's hawks
to find prey (Bechard 1482; Estep 1999, Woodbridge 1998), Habitat use by breeding birds occurs at the
landscape scale, rather than the tntcrosite scale, as may be the case for many nesting songbirds.
Placements of nests by Swainson's hawks am dependent onproximity to foraging habitats that are
entirely difiereat fttstn the vegetation selected for nest sites. l.oss of patcheY of hiMuality foraging
habitat to development or conversion to high-intensity crop types adjacettl to ripa[fan forest or other
patches of trees may eliminate territories (Woodbridge 1948). Lastly, in Central California. urban nesting
birds were farther from suitable foraging habitat than were rural ncsts, and they fledged fewer young
(Patgland ct a1.1995).

Therefore, it is important to maintain the same amount of suitable foraging habitat within 10 miles of the
active nest that will be developed because:. suitable habitat available to Swainson's hawks needs to be
large (at the landscape level), proximity to foraging habitats is important to Swainson's hawks success,
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these hawks will travel l0 miles or mote (up to 18 miles) to Ruagc, loss of foraging habitat may elitninate
tatritotiec; and more distance from suitable foraging habitats results in fewer fledging yotrng

I agree: with The Cf7FG tltali mitigation guidelines when they suy,qest that losses of suitfble for8giag
habitats within 10 miles of a in site mug result in creation or protection of equally suitable foraging
habitat elsewhere within the territory's 10-mile radips. Noticehowever that this CS)lO statement I agree
with daes not mention the amount of arcar to be pratcxtost. I agree with the SWTAC in jndging the
CDFCr's replaced: bas mitigation ratios (!cl within I mila.nfa aest; to 0.5;1 over S miles from the nest)
to be inadequate to ca®sevg or recover Swdinsoa's hawks in the Central Valley. I recommend Thu if
development is from I to 10 miles from an save acst, Preserve land should be within thd 100ile radius
and mitigatioitt;ztioi for the NBIICP should be equal to or greater than mitigation ratios recommended by
tha Yolo and San Joaquin IICP's, which range from 1:1 to 3:1.

TheNBfICP falls to address loss of habitat within the Saainson's Hawk Zone along the Sacramento
River when development occurs. The current NSt1CP proposal includes d¢velopmentof 252 acres wfthiit
the Zmtc. As t already previously statcd in Rcction E, no dc*li,qnnent should be ailot4ed within the Zow.
Development in them areas will result in permanent lossets of nesting habitat, and the cumulative effects
of habitat fragmentation caused by the proposed 252 acres of development will result in further losses.

I recommend that any proposed development within the Zone or within I tnile of any active nest in the
Basin, if allrtwed by haute diafts.of the lVBHCP, must exceed or cqual a mitigation ratio of 3:1 (as
proposed by San Joaquin HCP's, prestrving,3 acres for cvery am of development on natural lands) and
must be replaced with riparian habitat, the preferred am for nesting sites.

In copclud.#att, I recommend that no devetvyment occur in the Swainson's Hawk Zone. However if this
recommendation is not carried out, I recommend for every are of development that uccuts within the
Zone and for every acre of development that occurs anywhere in the Basin that is within I mile of an
acdve nrat, that 3 acres or more of the "me habitat type be preserved. For example. it 2Sf) acres of
riparian habitat is developed within the 7~, 750 acres of riparian habitat must be preserved outside of
the 7one: (since the 7one is already rre,servod). Tf this ratio is still not aplxnved,.1 strongly recommend
that ut least a 1:1 mitigatian ratio be implemented. Anythiitg less than that Is completely mtaeeeptabk,
giving the itriportanee of nest site areas. To maintain foraging hWtat, I recommend that a rbphrcek
developed mitigation ratio ranging from 1:1 to 3:1 will be applied for any land that is developed from I to
10 miies away from an active nest 34 that this preserved land is within the 10 mile radius zame from the
.activr nest. The PiSHL'P mitigation ratio is not large enought

t)

As of now, no riparian habitat has We preserved since the first s 18}ICP in 1997 (Roberts pers. comm),

Sn far the SrYainsnn's Hawk Zone will be the only preserved tipad3o area for Swainson's hawks.

1 suggest that at law one chunk of 400 acres minimum of riparian land be preserved outside of the Zone,
once miNVtinp. rer)ocdtmx proceed with devclopoient. The Fisherman Lpkaareo would be a peat place
to sot up a pre,setve, This is described in tttrxtdetail later (see section S).

J)
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14-10 I have 2 concerns about taking away "less suitable" habitats and creating more 'suitable" habitats at
unequal ratios (2596 upland habitat. 25% managed tnarslt. 509b rift production). The first is. what may be
suitable to am species may not be suitable to another species. My second concern is the amount and
percentaga of each habitat that should be preserved. At least 904y and preferably 100% of the amount of
each habitat types that exist now3btwld be preserved in the future (wbether it be in or outside the pioXtt
ares), as smtt as passible aml develapmentshoidd happten vlowty. All hahftat typcs that exitt nnw chnuld
also exist aftc,r.dtvefopntt,nt. Monitoring of wildlife populations should occur throughout tlce project area
to determine the reaction of wildlifo to development.

19BI3cP, TV-6;
"Much of the land to be developed after issuance of the NBHCP Permits is either of limited value as
habitat or serves as habitat to a)imited number ofthe Covered Species. In contrait, TNBC reserves -will
be enhanced and managed to provide a gzeater diversity of habitat that will serve a larger number of
covered S'pocias. Thus, the reserves .tn ba.crEarrdibrongh habitat maoagement:will offer greater
opportunities for Species an-viva) by Providing a refuge from pcrsikknt mechanical or in some cases
chemical disturbance often associated with oonnnon agricultural practices.0

IvB13CP, IV-13t
"The NBHCP provides for a general division of land uses within TNBC reserves as follows: 2596
managed marsh-, 5d%i rice production; and, 25% upland habitat.-

I have 2 concerns about taking away less suitable" habitats and creating more 'suitable" habitats at
unequal ratios (25% upland habitat, 2596 managed marsh, 50% rice production). The first is,.what may be
suitable to one species (say Swaitison's hawk) may not be suitable to another species (say a wiliet). This
is obviously common serue, but my hope is that their will indeed be a variety of habitat types preseivod.
The habitat types being: open water, freshwater marsh and margins of open wattr; riparian scrub-shrub,
valley riparian fosCs4 valley oak woodland, gras3)andlsavaona, gratsi8nd, levec sidcs and old fxld In
order to maintain flora and wildlife diversity it is imperative that all these types of habitats am preserved
because although some species occur in more than one habitat, there are some species that are unique to
one habitat type.

Species occurring in only one habitat according to 114346 of the NHHCP:

water inr.hndin Bonded rice fielda
Pied-billed grebe, common golden-eye, whistling swan, cinnamon teal, bald eaglp, mallard, American
cool, for#tcr's tern,,snow gohce, American wigcon, doubWacested cotmorant, pintail, ruddy duck, CA
gull. Roas' goasa. Kingfisber. Western pond turtle

p,mahwagr marshand rstareins of open watex
Marsh wren, yeilowtlvo.at, black-crowned night hcron, green heron, killdeer, belted kingfisher, yellow-
headed blackbird, purple gal)lrtule; cattle agtat.lung-billed cttrlew, black-necked stilt, tricolored
blackbird, great egret, American avoeet, yellowlags, black trrn, rctlwinged blackbird, American biuem,
snowy egret, saia, willet

yAl1GYrinarj3AR forest

Flicker, vinlet-gmen swallow, red-shouldered hawk, vireos, fox sparrow. tidtwusc, black-beaded
grosbeak, woodrat, southern alligator lizard

Valley ohwoodlantj
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Rough-teggcd hqwk, sharp•shianed hawk, mudovrlark, ash-throated flycatcher. western ratUesnaks;, CA
9JImd& salamander

ClrasilantUsavaana
Bkck•tailod tiare.

Tpen there are species that occur in 2 habitats. Since they occur in both habitats one might say that it it
sufficient to preserve just one of those habitsttypes, but the species may need both Itabitatst one (of
foraging one for nesting. etc, The Sam.e can be true filt species that occupy more than 2 aites. They may
need ,all those habitat types for a pan of their tife cycle.

Some species ttun occur in 2 habilats in the Basin
Muskrat, yellowthroat, Rran heron, bewick's wmn. black phoebe, northern harrier, cottontail, screech
owl, tree swallow, rufous-sided towhee, brown towhee. aaaa's hummingbird, western tanager, kingbird.
mourning ttave: golden eagle, loggerhead shrike, short-esrcd ewl, horned lark, hrowct's blackbird. gilbcrt
skink, ring-recked snake

My second concern is the amount and percentage of e.adh habitat that should be preserved: At least half of
the amount of each habitat types that exist now should be.gescrved in the future. as soon as possible and
development should happen slowly. As of now, 25% of preserve lands will be uptaud, 25% will be
marsblands, 8nid 5it?e Will be rice fkldc. If 16,00(f ants were developed then 8d1181 acms would be
praterved (if the 0.5:1 mitigation ratio is approved) and only 2,000 acres would be upland habitat. But
what if aver4,00Q acres of upland habitats were developed? 1 tlilnh that at k.ast half of the amatmt of
same habitat type developed should be preserved.

No one knows yet how much habitat can be lost in an area in order for the species in the Basin to be able
to maintain population sizes that occur now. Will all of the wildlife species in the Basin even fit into only
half the aaountof ha6btar area that exists now? Will increased crnirilictiticn (due to higher numben:and
possible greater number of spccics in the relatively smaller preserve arca) rule some spades out? Will
niches overlap too much? Will.there be enough food, eover, etc. for wildlife species In the preserve?
Who knows.' The only way to find out is to monitor the populations throughout the pmjecY suea as
development happens which will be a long and tedious process. Therefore, habitat should be developed
slowly, not all at once. lf;wpdatitnar are doing piwrly, more of. that particular habitat type should be
preserved at once, Or a better solution is to develop much less land in the fast place.

This statoment is misleading:

NBHCP, IV-1;
'Of the 53,537 acre Natomas Basin, about 7,261 acres were already developed in 1997, leaving a balance
of 46,270 acres of undeveloped and agricultural 120W'

If 17,50p more acres were:developed as ptoposed, the reader would likely assumeihat 29,770 acres would
be left as open space consisting of undeveloped and agriculture land.

HowCvor, Friends of the Swainson's Hawk (POSH), wrote ale t;udnat stated that the NAHCP envisions
17,5d0 acres of new tuban development added to the already 4;-0W acres already de-eloped, 3,01b acres
of airport and highway use, and 4,400 acres of airport buffer lands (POSE! 2IXt2). 'Ibis leaves 24.237
acres to be left as open space, not 28,770 acres.
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I oppose the additional 14000 acres of development propused by the City/ County Joint Vision MOU for
tbe.Natomas Wtsin.

As hmtietstamf them is a ptifpoxcd City/ County Jotot Yisinn MOU fortheNatomas Basin that would
lead to 10;(100monr acies of developtttent (with a 1;1 mitigation tntio), in addition to the prtyx+sal 17,.S0t1
acres permitted by the NBHCP. Urbanization proposed by the NBHCP and the MOU would pave over
most of the areas what the Giarrc Garter Snake have been documented and severely reduce swaituon's
hawk foraging habitat (FOSH 2O02s). More and more development will tnaka it harder to find willing
sellers to provide preserve lands because of land speculation, Not only will it be hatder to find willing
sdkrato provideptra;rve lands, but "A pmbabknxntt of the new development contemplated by the
MOU would he the extirpation of the CGS population in the Natoroas Basin, thereby Jeoparditing the
stuvival and recovery of that species; and severe impacts on California's Swainson's Hawk Population"
(FOSH 2(102c). In order to prevent that devastating pwwsibitity. no. more than 17,500 acres of urban
devebp,mmnt should occur in the Basin. If all of that additianal 10,000 acres is developed in the project
am there will not be enough land left to preserve if the 1: ( mitigation ratio is implemented. 10,W0 acres
would need to be preserved and only about 5AOft acres of open space would be left after IA000 more
acres of.deveJopment.

Here's the math:
53,537 acres - 4,400 already developed -1 7,5W acres of new development - 8,950 acres of anticipated
preserve lands -3000 acres of airport and highway use - 4.400 airport buffer lands - 10,000 acres of
proposed new development -10,t1b0 acres of proposed preserve lands =- 4,713 acres of open space
(POSH 2002c).

This proposition of 10,000 acrcc of dcvchtpmtnt;and ROOD acres of pr.ccrvc lands simply data not
work. There is just not enoagh space in the Basin to fit. all the proposed development and reserve latids.

This is out[a¢eous to me that so much land could possibly be developed in an area that contains so many
important flora and fauna, many of which are Npecies of eWtcvao. Do we want all of California to be
paved? That's where we.aRrheading- Thirty-six species in CA have been already been driven to
extinction in tempt times and another 1,088 am currently listed as rare, endangered, or threatened by state
and federal fish and wildlife agencies. Ca6f6mia hnsts more unique plant and animal species than any
other state in the country, yet no other state has grown as fast or as consistently (PCL 2002), It is crucial
to protect what biodiversity is left in CA before it is covered with development. Please do not pass 10.0o0
more acres of development in addition to the planned 17;500. And please do not allow the full 17,500
acres of dcvellopmend

The NBHCI'requires that land may be acquired only from willing sellers and that the preserve buds be
larpe, which could easily limit the amount of ruirabfe habitat that can be acquired as mitigation land.

N$HCI', IV-3•4:
°TNBC performs an important function for the NBHCP by establishing and overs^eeing s concerted
program for.acquidng, enhancing and managing mitigation lands in perpetuity on behalf of the Permiteea.
Specifitally,'fN}3C will receive mitigation fees collected by the City and County (and from the County of
Sacramento for the Metro Air park project), using the fin to establish mitigation lands, and to manage
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the mitigation lands lot the benefit of the Covered apecies....As a non-governmental entity. TN9C has no
powers of condemnation and can only purchase lands from willing sellers.'

NBHCP. N-2:
7Lc'1'iJBC has acquired 2,104.14 acres of hahtiat tGaervc land to dais on behalf of the City."

Yet 7,26'I aaes were developed in 1997. The preserved in is nM even half of What has beat developed.
Even if them are mote rules Isid out in the recent draft NBHCP to enforce salcter mitigation. I don't see
how finding willing sellers is go;ng ta Cvt any easierall of & iuildea than it has been since 1997. tn faex it
should get harder with increased land speculation. How does 77+IBC plan to acquire more preserve lands
in the future when they obvidualy baveiit been ab)e to.aequite enough land in the past and they have
acquired absolutely no riparian habitat (Roberts petE: Comm)?

The NBHCP states that there will be 8.750 acres of habitat preservais end that the preserves will be
shallconsolidated into large, biologically viable units where one habitat block within the reserve system

be a minimum of 2:504 acres In size and the balance of reserve lands shall be in habitat blocks that are a
minimum of 400 acres in size (NBHCP, IV-9), All of this talk of acquiring large blocks of reserve lands
sounds great on paper, but 1 doubt it is really feast'ble, and especially not faasiblc to acqui[a:enough
xufficinnc habitat for all of the many species thatoccur in the Basin. I do not suggest peserving smaller
blocks of land. I suggest less development, which would allow for more realistic "lability of large
blocks of preserve lands.

The harsh reality of not being able to acquire reserve land easily (or at all) is yet another reason why I
oppose so much development to occur in the Natoma.[ Basin. Even irhalt'of the land developed is
preserved, mess amounts of piants.and wildlife losses are bound to occur. Yet, I doubt thattlre TNBC
will even, be able to acquire that much land and I doubt it will he in enough time to make a difference to
the wildlife that is in need of a large suitable habitat. Lem development should occur In the NBHCP.

N)

Creating habitat that is suitable to the wildlife that lost Their habitat due to dcvelrgfmcnt,.soenls to sound
better on paper than actually implementing.

IVBiiCP. IV-3:
-Th6'1'NfiCreserves will be specifically managed to create habitat to support the covered rrpccics-"

ptuce.agpht this sounds wonderful on paper, but in -My, one cats't go About just creating babirats Iuae.
and there to support wildlife species and have this creation be successful every time. Biologists am not
Gods; who know everything about a habitat that makes it suitable for a patzicular spa:ics to be sueca,csful.
Knowing what is suitable fix a mosaic of species is especially itnposu'ble. There are so many factors that
correlate to the success of panicalar species, be it wildlife or plants: And all of these factors may not be
obvious to, biologiats: not may they ever be. Creating a suitable habitat is not going to be easy and should
not be taken fighthtatted.What ;s planned to be done if the created habitat does not support the coveted
species and how will anyone now if the habitat is not supporting the wildlife?

(1)

How do tbese described buffers outside the airport fit into the availability of adequate reserve lands?
Not enough attention is given to the matter in the NfiHCp.
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NBHCP,IV-37-
AD mitigation lands establisbed.for the NBHCP reserve system will need to be located and managed to

avoid potential safety wnflicts relating to i•olii>dons between aircraft and birds, and to be consistent with
the May. 1997 Federal Aviation Admini8iiatlon Advisory Circular concerning wUMe atlractants in the
vicinity of airpotts, The Advixoky Circular recommends the following distances between an aitpatt's
aircraft movement attas, loading ramps; or aircraft parking areas and the wildlife antractaar (1) 5;40D feet
for airports serving piston-powered aircrafG And (2) 10;000 feet for airports serving turbine^powered
aitcraft. In addition; the Circular reeotnmeais that a distance of five statute miles be maintained between
g wildlife nttraOaoi and tbeaitpott'a approach it departure airspace if the attractatN may cause hazardous
wildlife movement into or across the. appr6ackor departure airspace,"

The N81iCP mentions the bnffer space that is needed between airports and reserves but it faits to address
tix: idea that even km land will be available to acquire and establish as preserves with the buffer that will
protect wildlife species. This issite abonld be addressed in the NBHCP and considered when promising
8,95b acres of preserve lands to be established. 1 suggest less land being developed in the first place.

1?)

I expect the following statement to be upheld and not broken.

NH11CY, IV-6:
"TNBC system of rnaervan will be managed and maintained in perpetuity, providing permanent habitat for
the Covered Species."

Q)

The NSHQ' fails to address how corridors will be provided for land lve:umotive species. This needs to be
addressed.

N13HCP, IV-7-8:
"A primary pal of the NBHCP is to ensure connectivity between individual reserves, and connectivity
between reserves and surrounding agricultural lands. Connections can be provided along land, through
water and through air to enable the necessary mobility of species within their ranges.... In addition to.the
channel connectivity described above. TNBC will consolidate move acquisitions during.Ibe fifty (50)
year life of the permits in order to build target blacks of habitat reserve lands. .7tie connectivity
promoted th*cing'krTNBC acquisitions will reduce fragmentation and isolation of habitat resnrvts, themby
ittcteaging the long-lemt viability of wildlife populations within the hativnaa Basin."

There are no examples given hero or anywhere in the "eonnxtlvity" section about how connectivity on
land is going to be ensttttd, tiasides by making sure that the preserved lands we large. However, that does
not cosine conneetivity. There will still be gapsin. between ft lap preserves. Connectivity for water
species is described in detail. And birds that fly shouldn't be affected much since they can fly, but what
about land locomotive species? How will corridors be created for them?

R)

The PfJBHCP fails to address the issue of hunting in detaii. This is the only area I found that it was
rnentioned. Hunting needs to be highly regulated.

I+IBHt'P, IV-26:
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"Management plans will identify the level of hunting allowed, if any, aud Will include parcel specific
restrictions to protect the Covered Species during any hunting activities. No rake of Covered Species as
result of hunting will be covered under the permits.'

How much and where will hunting be allowed and few which species? It seems that hunting contradicts
the statement quoted directly below that states that access to rehcrvea sbouki be limited.

NBEICP, IV-25:
"Generally, public access to TNBC reserves shall be limited or regulated. Riparibtt and
wetland areas arc motr valuablc as Wildlife habitat when they are located where human access is limited.
TNflC will protect the Covered Species and their habitat by hunting and regulating -public aqeess to
TNBC reserves. Reserves shall he patrolled to control prohibited and incompatible activities, including.
but not limited to, dumping, off-road vehicle activity and tte.apas.^

The hunting areas and regulations need to be established and they need to be in area, ,; where Covered
Species will not be negatively affeeted. This should be dirmiKed in the NORM

S)

14-19 1 Fisherman's Lake and sunounding area should be preserved,

The N$HCP states that "Fisherman's Lake, and the immediately.adjacent areas are: and will continue to
be, owned and managed by RD 1000" (NBHCP. V-2). Instead the NBHCP should propose to acquire the
lake from RD' 10b1) and give them a separate drainage eanal. As it is now, die plan dues not propose much
change.

The :Yatomas Basin Conservancy does own prnservos; which are near Fishernran's Lake, totaling 25$
acres (TNBC 2002). The NBHCP also plans to inuhade a 230- foot wide buffer on the City side of the
laka in the Land Acquisition Program to be mvtagqd by TNBC. It win stretch from Del Paso Road to El
Centro Road. The City has also agreed to initiate a North Mxtomas Community Plan amendment to
potentially widen the agicultursl buffer along the City side of Fisherman's lake to OW feet wide
(NBHCA: V-2).

First of all, I think that that the word "buffer" needs to be explained. What.docs a buffer amount to in
tenn.tt of preservation of the land? Will du buffer land be managed for Critical species in the area?

Whatever the ca>ti, this proposed NBHCP does not amount. to oroxgh preserved land near Fiurherman s
Lake. I have already explained in depth that riparian areas along with suitable foraging areas neaby am
ceu.ial to the survival of Swainson's hawks (see Section E). Fisbr:rman's Lake and it's surrounding area
is also important because Swtqnson's hawks already inhabit the men, it is identified in all major
environmental studies and recommended by CGS experts as habitat that shoutd be preservod. to date no
lands have been preserved south of F,1veAa Road, airport buffet lands in this area add to preserve for
cumulative species benefit, the area is our zoned for development, it supports both upland and wetland
spocics, and it is, part of the historic slough linking the American Iakcs (POSH 200a). The Lake is also
located close to the growing subutban.population, west of 1-5 on Del Paso Road. Houeea have alresdy
been built just to the east of die l.alce, in an area culled Westlake. The owner of ilic land between the new
houses and Fishertnan's Lake, AKT, wanta permission to build more houses in what they call "West
Lakeside. " However, Swainson s hawks nest very close to this site (1US1 I 201.12b). Special cue must be
taken to avoid cnctoachmcnt from development upon Sawinsoa's hawks in the Fisherman Lake area.
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For ail of those.reastms, l agree with FOSIf in rernmttmnding that all the land south of 1-5, west of El
Csntro, east of the Sacrrtnento River, and north of I-gU, that is not already devehiped, be acquired as a
presrm ([.amare pers, cotnm). Managing this land around Fisherman's Lake to ataxinaize the habitat
value and tAtt:ctntc the land is very important-Most of this land should be managed for Swainson's Hawk
foraging. Thc.lake and imtnedlaleiy surrounding area should be managed to support giant garter snakes.

Along with Ft1SH,1 request that the pouthet9yY 300 acres of Meleo Altpat')tnot b develnped. This is a
marshy area (originally in floodplain) that little; to the area south of 1-5 and filrms pan of the
connectivity: This area has been used by white tailed kite as well as.Swainsxm x Hawk (Lamare pers-
comm).

Most important, l agree with FOSI I in suggesting that them most be full protection of a corridor going
north from )i9hcrman'S Lake under i-5, connecting with nthcr preserve lands to maintain connectivity.

If these requests; are not tnet, there shoald at the very least he significant additional protection for the lake
banks and trees in the Fisherman Lake area.

[ '1') If 17,500 acres of development arc allowed, I suggest that absolutely no other.additionak drve3opwetu
should ever be allowed and it should be written and agreed upon in the final NBJ-ICP.

summary of my TeGuests and toncernst

l-bmmost, it is obvious from all of the points i just presented that I am oppoud to all development in the
NatomasBasin. The Central Valley is one of the only strongholds left for the hawks, and development

will negatively affect Swainson's.hawks, which have been listed by the state as threatened since 1483_ 1

chow to focus on thaSwainson's hawk, but development will inevitably Acgartivcly affect many spcaics

fiatoccur in the project area, such as the federally and state threatened giant gartersnake. Development

will most likely decrease or possibly eliminate local populations of vulnerable species in the area no

matter what precautions are taken.

However, knowing the harsh ways of rcalityani! urban sprawl. development will most likely occur in the
Basin and if it does, I hope that niy concern end suggestions am taken into consideration. They are
suiittnaiiied below.

I
To ra^sure that Sweinwn's hawks will be detected before dcvetopment is approved or ram the Fir,
tnnsetuetion surveys must be done between early March and early Scptembu. More than one pit-

onsruction survey may have to occur in different seasons, depending on the life histories of the other

covered species in the area.

There is no evidence provided or studies mentioned in the M F3HCP that have proved that large amounts of
noise and disturbance a half mile away will not cause nc.stabe»donmcttt. It scm, as though loud
machinery and humans working one half mile away would still be loud and disruptive to nesting
Swainson's hawks. I recommend that the N9HCF' provide this evidence needed. If that information is
not provided; I reco1001tnd that upon the first day Of developnoent untd thtr Swainson's hawks leave their
ttests, biologisrs tri-weekly (or mom) monitor all nests that are 0.5-1 mile away from development. If nest
abandonment occurs for example at a nest 0.6 miles away from development, an development that is in
the Basin that is within ().6 miles of any active nr,ct mint be imtncdiatlJy stopped until the birds have left
to migraDe.south. Biologists should also monitor the behavior and success of all the Swainsan's hawks in
those nest trees. A dramatic change in behavior or chick mortality is probably the result of development
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nearby and if this hocomos a pattern with more than I nest within 0.5- { mile of tievelopmnt, then
development should also be stopped until the hawks migrate south.

The NBHt^P fails to define what an impacted nesting tree is and the NBHCP is not convincing enough in
jnstifyiag wlty x nesting tt.ae shoutd ho allowrtl to be irnpaezed by dpvtlopmett. Tito proposal tneasutes
(planting 15 sapling ttaes in A preserve} to be taken afterttu impartion oft nesting tree also do not
convince me that suitable habitat will be provided soon enough and well enongh. Therefore, no nesting
trees sltottkt be impacted. Cutting down trees should ht: secn ac a direct teke of the biid and it's 1,4 chicks
that it produces every year.

I don't thiuk it is right to cut down any.nesting trees. However, if nesting trees are going to be temoved,
there shwld defsnitsly be a limit as to how many nesting trees can be removed in On Basin. I3dnsr't find
any sort of limit mentioned anywhere. And what exactly defines "anavoidablc"7 How and wheb is
cutting down a tree tiaavoidablc?

flue to The high density of ntnent nest sites within the Zone, the potential for aftitiorritl nest sites, the
high value of riparian arm for rtesting sitea, the importance of the Central Valley in being ond of the last
places for Swainson's hawk populations to live, and the signifuantthreat that development brings to the
population of 3wainsrot's hawks, no development should be allowed within the Zone or anywhere in the
Basin that is within I mile of an active nest, unlike V- 8-9 of the 1VBIiCP. suggests. Development in these
areas will result in permanent losses of nesting habitat, and the cumulative effects of habitat fragmentation
camed by the proposed 252 acres of development will result in furthcrkisses.

The writers of the HCP do not clearly say that there will be no more development in the Swainson's Hawk
Zone beyond the 252 acres. Instead, it says that ijthe CIIFCi and USHfNS dpp mvts, then more
dsvetoptneht.tcn occur, it the 252 acres of development goes shead,l think that absolutely no More
development should be allowed in the Swainson's Hawk Zone, Their original habitat has been and will
continue to be encroached upon enough.

1'he.foUowing statement is misleading bcxnu5e development in the Zone is not being avoided '1'he
NBHCP's primary strategies to mitigate impacts to the Swainso®'s Hawk zone caused by Authod7hd
Development is to avoid dcvetqlvmrra in the Swainsott's Hawk Zone_. '

Rcuatch is a vaiuabk.tool and since the highest dcnsiGcs of Swainson's hawks ot:wrin fix Zone. this is
a great: area to research the. biology of the hawks and to monitor population trends and behavibr responses
tn development occurring in the 33asin. Research should begin as soon as the TVHNCP is pa.t:xd and
continue at least S years aft development ends and preferably continue iadNClpiinatelyms long as
funding is available. This pejst development research will help to show how 0n; population, of bawks in
the Basin recovered after tkveloptnent. If the hawk populations do poorly and are obviattsiy threatened,
then more riparian or other suitable nesting habitat should be reqnited to be provided that has proper
foraging area* nearby, since placement of nests is dependent on proximity to (waging habitats that am
entirely ditfenbnt front the vegetation seh:ct+td far>te.vt sites. Monitoring Swaiitsrnt's hawk populations
and behavior should occur in the Zone and if possible in the newly .served areas.

The U-5:1 mitigation ratio of replaced to developed land in the HHI IC:1' is not. high enoughfit Higher
mitigation ratios are being proposed in other HCP's in the Central Valley the also have Swdinson's
hawks and preserving only half of the land that will be developed will most likely m-svilt in Mortality of
Swaituon's hawks as suitable habitat continues to be developed.
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it is important to maintain the xanta an anwf of suitabk faraging habitatwirhin 10 miles of the active nest
that will be developed becanse:. suitable habitat available to Swaimsen's hawks needs to be large (at the
landscape bvel3, pmz6nity to foraging habitats Is itapottatd.to Svrainmtt'a hawlts' sttooci+. these hawks
null travel to miles or more (tqt to 18 miles) to forage, loss of foragiflg habitat ntay eiimirtatc terrhories.
and room distance froitr suitable foraging hab3tus results in fewer fledgiag young.

If my recommendation on allowing no develapatent to occur in the Swainson's Hawk Zone is not carried
out, I recommend for every acre of development that occurs within the Zone and for every acre of
development that occurs anywhere in the Basin that is within I milc'of an active nest, that 3 acres or mom
of the same habitat type be preserved. For oatample. If 250 acres of riparian habitat is developed within
the Zone, 750 acres at riparian habitat must be preserved outtifdn of the Zone (ahice the Zone is already
preserved). If this ratio is still not approved, I strongly recommend that at kast a 1:1 mitigation ratio be
impletttertted. Anything less than that is completely unacceptable, giving thz importance of nest site
areits. To maintain foraging habitat. I recommend that a replaced: developed mitigation ratio ranging
from lJ to 3: I will be applied tot any land that is developed from l to 10 miles away from an active nest

14-29 and that this preserved land is.writhitt the 10 mile radius zone from the activc nest. The NBHCP mitigation
ratio is not large enough!

I have 2 concerns about taking away "less suitable* habitats and creating more "suitable" habitats at
unequal ratios (259L upland habitat, 25% managed marsh, 50% rice production). The first is, what may be
suitable to one species may not be suitable toanother species: My second concern is the amount and

14-30 percentage of each habitat that should be preserved. At least half and preferably 100% of the amount of
each habitat types that exist now should be preserved in the future (whether it be in or outside the project
area), as soon as possible and development should happen slowly: All habitat types that exist now should

also cxist aftcr dcvcloprnent, Monitering of wildlife populations ahould occur throughout the project area
todetermine the reaction ofwildllfe to development

This statement is misleading; "Of the 53;537 acre Natomas Basin, about 7.267 acres were already
developed in 1997, leaving a balance of 46.270 acres of undevefuped and agricultural land (NBHCP, IV-
1)." If 17;500 more acres were developed as proposed, the reader would likely asstttue:tbat 28,770 acres

14-31
would be left as open spare consisting of undeveloped and agricoltureland. Hnwever, in a letter written
by Friend's of the Swainson 's Hawk, wrote that the NBHCP envisions 17.500 acres of new urban
development added to the already 4,400 acres already developed, 3.0W acres of a3rpott and highway use.
and 4,d00acres ofaitport hufferlands (FOSH 2002). This ieave.s 24,237 acres to be left as open space,
not 28.770 acres.

1 oppose the additional 10,0t10 acres of development proposed by the Cliyl County Joint Vision MUU for

the Natotnas Basin. In cider to prevent that devastating possibility, no more than 17,SOQ acres of urban
development should occur in the Easiri. U all of that additional 10,000 acres is developed in the project

14-32 azra: them will not be enough land left in preserve if the 1: i mitigation ratio is implemented. 10.000 acres
would need tnhe preserved and only shout S,Ob[f acres of open space would be left after 10,oD0 more
acres of dcvalopment, it is crucial to protect what biodivct'sity is left in CA before it is almostcompletely
covered with development

Even if there ate mom rules laid out in the current draft AlBHCP than in the 194.7 NBHCP to enforce
stricter mitigation, I don't see how finding willing sellers is going to get any easier all of a sutkkn than it

14-33 has been since 1997. in fact it should get harder withincreascd land speculatinn. How dees TNBC plan
to acquire more preserve lands in the future when they obviously havcnt been able to acquire, enough land
in the past and they have acquired absolutely no riparian habitat?
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Acquiring large blocks of reserve lands sounds great on paper in the NBHCP, but I doubt it iv rcally
16211111) C- sad aatieeially not feasible to acquire enough sufficient habitat for all of the many sptxics that
oc,cutt in the $asln. I do not suggest preserving smaller blocks of land I suggest less davelopment, which
would slow for Mon realistic availability of large blocks of preserve iands. The harsh reality of not
being able to.aoquiue reserve land easily (or at all) is yet another reason why I oppose so much
development to occur in the Natwnas Basin. Even if half of the land developed is preserved, mass
amounts of plants and wi7dliih louts are bound to ocavr. Yet, I doubt that the TNBC will even be able to
squire that much land and. I doubt it will be in enough time to make a ditTerenca to the wildlife that is in
need of a large suitable habitat. Less development should occur in the NBHCP.

Creating habitat that is.suitableto the wildllCcthat lost their habitat due to development, seems to sound
better on paper than actually impldnettting, What is pianaed to be done if the treated habitat does not
support the coveted species and how will anyone know if the habitat is not supporting the wildlife?

The N$Ht_p mentions the buffer space that is needed between airports and reserves but it fads to address
the idea tl+ateven less land will be available to acquire and establish atpteserves with the buffer that will
protect wildlifc species. This issue should be addressed in the NBHCp and concidcrcd when promising
8.95o acres of preserve lands to be rtablished. I suggest less land being developed in the first place.

I expect the following statement to be upheld and not broken: "7NSC system of reserves will be managed
and maintained in perpetuity, providing permanent habitat for the Covered Species" (N$HCp, IV-6).

The Nlillt:.k' fails to address how corridors will be providrid for land locomMive spec ep. This needs to he
edtheasod.

I The TJDHCP also fails to address the issue of hunting in detail. The hunting areas and regulations need tobee
stablished sod they need to be in areas where Coveted Species will not be negatively affected. This

should be discussed in the NBHCP:

I sttggcstthat at least on chunk of 400 acres rtiinimum-of riparian land he preaarved outside of the Zone,
once mitigation proceduraz proceed with development. The Fisherman Lake am would be a great place
to set up a preserve,

Riparian areas along with suitable- foraging areas nearby we crucial to the survival of Swainson's hawk4,
making Fishetman s Lake and tbe Saetatnento River to the west very impottant areas. The area is also
important because Swairtson'a hawks already inhabit the area, it is identified in all major environmental
studies and recommended by t'^("iS experts as habitat that should be preserved, to date no lands have been
preserved sottth of 6lvena Road; airport buffer lands in this area add to preserve for cumulative species
beatfit, the area is not uanal for tfeVelopment, it supports both upland and wetlahd species, and it is part
of the historic slough linking the American l.akc.c: The Lake is also located close to the growing
suburban populatiott, west of 1-3 on Del Paso Rand and needs to be protected from enotna¢hing
development- Houses have already been built jug to the east of the Late and the owner of the land
between the new houses and Fisherman Lob wants pentasion to build mom houses. However,
Swainson's hawks nest very close to this site. Special care must be taken tu avoid development into this
area around Ftsherroan Lake.

Pot all Of these Masons, I agree with Friends of the Swainson's Hawk (FOSH) in recommending that all
the Land aouth of I-5, west of HI Cent% east of the Sacramento River, and north of 180. that is not
already developed. be acquired as a preserve (Lantatb peta, comm). Managing this land around
Frsbennr•m's Lakrto maximiza the halutat value and to restore the land is very important. Most of this
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land should be managed for Sws¢nson's Hawk foraging. The lake and immediately surrounding am
should be managed to support giant garter snakcs. Along with Ft7Sii,1 request that. the southerly 300
acres of 'Wro Airpark not be developed, This is a marvhy area (originally in flood[tle:in) that links to the
area south of I-5 and forms part of the coitnearviiyand it has also been used by white trilled kits as well
as Swalnson's Hawk (Lamm Ixrs, camtn5. Most important. T aper with FOSHin suggesting that there
must be full, protection of a corridor going north from Fiahermws's Lake wtJcr 1-5, cuainectintt with other
ptessrvedands to maintain connectivity. If thaw requests ate not met, there should at the very least be,
significant additional protection for the lake banks and trees in the Fisherman Lake area.

[ Lastly, if 17,500 acres of dcvelopmentarr allowed, I suggest that absolutely no otfi4r additional
development should ever he allowed and it should be written and agttied upon in the finalNBHCP.

1t6tal re^sat

Since I devoted so much time to researching and then writing this ictter, I would greatly appreciate
answers to my questions and any other thoughts you may have about my Ir.tter, I did this in my spare
time in between class-sand studying, so I may have missed information ihat was in the NHIICP that T
thought was not there. Please infrnm me if I missed any crucial information that was presented in the
NBHCF and. please inks my concerns into account when writing: and approving the final NBHCP.

Situzrely,

Kim Gagnon
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1065 TuckePnun Way ^^^ Pbqne^Fax 9169ffip208
Sauammtn,CA95S75 Mubik 916-214-7306

To: Field Supervisor
Fish and Wildlife Services
Sacramento Fish and Wildlife Service Office
2800 Cottage Way, W-2605
Sacramento. CA 95825

December 5, 2002

Fax: (916) 4146711

Re: Public Review and Comment upon July 202 Draft Natoutas B"in Habitat
Conservation Plan (NBHCP) and Draft Euvirotttnentai Impad Report/
Environmental Impact Statement (DEnWS)

Dear Sir or Madam:

The following comments specifically address issues concerning the giant garter snake
(Thamnophis gigas) (GGS) within the Natomas Basin. Comments are based upon a
literally lifelong experience with CGS in Natomas and are a compilation of my
experience with GGS experts George E. Hansen, Glenn V. Wylie, and years of intensive
personal study of GGS, both within the American Basin and throughout its remaining
range in the Central Valley. I currently possess a valid a US1Zt'S Itl(a)(t)(A) Recovery
Permit (TE-018177-1 Expires 05115120D5) and CDFG Wildlife Collecting Permit and
Memorandum of Understanding (801112-02 Expires 08-06-2004) expressly permitting
intensive research studies of the giant garter snake throughout the entirety of its range.
Comments are organized within categories pertinent to GGS. ecology and life history that
I feel, arc critical to the success of the NBHCP, but 'arc not necessarily listed in order of
importance. Miscellaneous comments are included within subsequent sections at the end
of the document.

I The NBHCP possesses three elementary, yet highly pertinent deficiencies that fail to
ensure the persistence of the giant garter snake within the Natomas Basiti throughout the
50-year life of the conservation plan. These deficiencies are summarized briefly as
follows:

t) The one-half to one mitigation ratio is inadequate given the geographic location of
proposed development and the failure to account for temporary impacts to
population dynamics while replacement habitat develops to maturity. While
ditches and drains provide the most stable, permanent habitat for GGS in the
Basin, the 13BHCP fails to provide either protection or mitigation for this well-
documented habitat, and therefore cannot guaratnee the that GGS will persist here
indefinitely.

Eric C. Hansen
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2) Without the protection of existing populations in situ, them is 110 scientific

evidence to suggest that replacement habitat will succeed for target species such
as GGS.
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3) Should source populations persist, with or without direct protection, the NBHCP;
fails to provide adeqaate guarantees of connectivity between source populations
and replacement habitat, without which establishment of new populations or the
relocation of existing populations cannot occur.

1. Mitigation

A, The Draft MCPfaifs to ensure that replacement habrsae is established prior
to the destruction of existing habitat and therefore cannot support mitigating
below parity-

erHansen and Brode's report on the Status and Future Managgment of the Giant Gart
Snake {7'hamnoohis ei ns) Within the Southern ,American Basin . Sacramento and Sutter
Counties, California 0 992) asserts that newly created GGS habitat takes several years to
mature- Canals that were relocated in 1988 during the widening of SR 99/7t1 were not
recolonized despite the re-establishment of vegetation and known prey species and the
presence of giatit garter snakes immediately nearby (22). Hansen and Brode suggest that
replacement habitats may take as long as 3-5 years to mature to the extent that they are
able to support resident populations of GGS (22). "Recmitment to the general population
of GGS will be reduced because of lost habitat and the loss or displacement of adult GGS
during this time" (22), The IVBHCP talk to address issues of population dynamics,
and to account for the decline of GGS while replacement habitat develops to
maturity.

The U.S. Geological Survey Biological Resources Division (BRD) Monitoring Giant
Garter Snakes at Colusa National Wildlife Refuee 2000 Progress RepQ noted the use of
newly created marsh habitat by three radio-tagged GGS. However, instances of habitat
use were singular events and occurred adjacent to ditches supporting high densities of
established GGS. These instances do not assure that preserves that are removed from
established populations will experience similar success. While these results indicate
promise for the success of habitat restoration within the Natomas Basin. they also
indieatc that even habitat surrounded by dense populations of GGS do not support
resident GGS by themselves within the first year (,see above). Because monitoring of
GUS response to wetland restoration is a work in progress, time to maturation of habitat
and concurrent impacts to source populations of GGS are unknown and cannot be
predicted with accuracy. Thetetore, the assertion of the IYBHCP that poad-
developtttent replacement of habitat will sustain population of GGS within the Basin
Indefinitely is unfounded, and is based in no way upon sound, scientific data or
knowledge.

Erie C. Hansen - 2
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Hansen and Brode's four-year study on the Results of Relocating Canal Habitat of the
Giant Garter Snake t77ramnophis Qirasl During the Widening of State Route 99/70 in
Sacramento and Sutter Counties. California ( 1993) emphasize, "Replacement or
supplemental habitat should be constructed as soon as possible after a conservation plan
is approved (23). They, also stress that "the success of recolonization and the time
required to achieve it will be key faetom in determining appropriate mitigation" (23).
Such criteria are absent from the NBHCP- Under the NBiICP• replacement habitat is
required no sooner than 50 years following the destruction of core habitat. In addition,
the destruction of core habitat is allowed to occur prior to demonstrating the efficacy of
restoration measures. Thus, the post-developnxmt mitigation strategy of the
Preferred Alternative is unsound, and violates the. IYBHCP's Overall Goals and
Objectives to provide a preserve system that 14 ... provides habitat for and
new Amble populations or Covered Spectes" and that will "ettaure that direct
impacts of Authorized Development upon Covered Species are avoided or
maximized to the maximum extent practicable" (1-15).

B. Unt-Ihatf to one mitigation fails to compensate for populatiOn declines that
occur between the destraettvn of ►x.istfng habitat and the natrsralion of
replacement Witat.

Hansen and Mode (1993) suggest that: "Replacement of existing habitat requires
compensation at a 2:1 or greater ratio to achieve viable GGS population levels.
Compensation greater than parity is required to overcome interim population declines
that occur during the time between destruction of the original habitat and the maturation
of the new habitat" (35). The NBHCP falls to account for this aspect of GGS
population dynamics and therefore tags to adequately mitigate for impatcts to
existing populations of GGS (see above).

The NBHCP justifies the low mitigation ratio by asserting "...that the effective habitat
reserve ratio is actually higher than the 0.5-to-I ratio, because not all lands to be
developed under the N$13Ci' permits am of high value to the covered species as habitat.
Because portions of the Na►omas currently have marginal value as habitat, and because
all land to be developed in the Basin will be subject to mitigation fees, in some cases the
0:5-to- t mitigation ratio will result in a substantial increase in overall habitat value, (IV-
5,, 6). This approach places greater emphasis upon creating new, unoccupied
habitat than the more sensible approach of preserving species in place (see below).

In addition to placing greater emphasis upon replacement habitat than the direct; applied
preservation of existing populations of covered species, the premise that the 0.5-to-I
mitigation ration may result in an increase in habitat value fails to account for the fact
that proposed development (NBHCP Figures 2 and 3) displaces some of the most
significant populations of GGS in the Basin (IVBtICP Figure 12). Replacement habitat,
while possessing the greater proportion of recognized desirable habitat characteristics, is
still inferior to more marginal habitat that actually supports GGS. Therefore, there Is no

FAc C. Hanscn 3
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evidence that GG$ habitat will be mitigated near parity and that populations can
therefore be sustained within the Natotnas Basin under the Proposed Alternative.

In fact, it is likely that critical populations of GGS will be destroyed before functional
preserves are created elsewhere. SRD's Investiaatio of Giant Garter Snakes in thc

Natomas Basin; 2000 Field Season notes that, "In some cases development projects in the
southern end of the Basin will destroy local snake populations, particularly when there is
no avenue of escape from construction activity" (3). GGS historically utilized native

annual and perennial wetlands within the Natomas Basin that were located predominantly
within the southern end.of the Basin NLBHCP Figure 5). BRD and California Natural
Diversity Database records indicate several occurrences of GGS in this area within recent
decades that have been extirpated by subsequent development. Therefore, 0.5-to-1
mitigation tails to account for these losses and their subsequent impact upon GGS

population dynamics (see above).

C. The NSBCP and E! fall to adequately address the polential and most
likely declines in Nataruts Basin GG5 popukrteons.

The i)EIS/EIR contends that, "A BRD study conducted from 1998 to 1999 recorded 277
individual GGS in the Natomas Basin. It should be noted that these occurrences are in
addition to the 38 recorded in the Califomia Natural Diversity Database...The most recent
giant garter snake survey information (Wylie. 20D1) showed that fewer giant gqrter
snakes were captured relative to previous years, but this does not necessarily mean that
the giant garter snake population in the Natomas Basin is in decline" (3-39). This

statement, which downplays the potential for a contemporary decline in GGS
populations, faiis to take adequate caution in regard to the formulation of sound
mitigation strategy, and violates the NBHC ' Overall Goal and Objective to
provide a preserve system that will "ensm•e that direct impacts of Authorized
Development upon Covered Species are avoided or maximized to the maximum
extent practicable" (1-15).

BRD states that GGS are being noted in lower numbers than in previous years.
Distortion of historical captures downplays the significance of historical trend in decline.
The NBHCP does not mention the observation of 685 sightings, and 725 hand-only
captures of GGS in a limited survey area during Hansen and Brode's four-year study on
the Resuiu of Retocatine Canal Habitat of the Giant Garter Snake(T•hamnophis giras)
During the Widening of Slate Route 99f70 in Sacramento and Sutter Counties. Califomia
(23). These captures were made by one individual, by hand only, while BRD utilized a
large field crew employing both hand-capture protocols as well as the use of floating
aquatic traps, which function 24 hours per day. BRD numbers dropped from 8 f in 2000,
to 31 in 2001, yet this decline in the number Sasin-wide GUS observations is not
addressed in the NBHCP. It should also be noted. that. the Î^BtICL' unwittingly distorts
the perception of historical population numbers by comparing BRD observations with
CNDDB locality records (see above). The NBHCP fails to mention that CNDDB records
represent multiple occurrences as a single record (e.g. CNDDB occurrence No. 43 is a
single occurrence record representing ten individual GGS at Pritchard Lake). The 0-5-19-

Eric C. Hansen 4
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While were at it, why don't we briefly mention Pritchard lake and the fact that there may
be a great deal of degradation out there that has not been documented. Hey, talk about
the importance of Lone Tree Rd canal in Hansen and Brode 1992 and the decline in
habitat value and capture success observed by USGS studies and personal observations.
This area still has not recovered and in fact possessed virtually no vegetation during
2002. I can vouch for this petsonally. All indicates a relatively undocumented decline in
overall habitat value that is not accounted for in the NBHCP and the mitigation ratio
prescribed within the Preferred Alternative.

D. The NBtiCP jails to ensure stable populations of GGS necessary to seed
replacement habitat, therefore GGS populations must be pr*served In place (in
situ Mitigation)

Mitigation strategy within the NBHCP relies exclusively upon the preservation of habitat,
rather than the more sensible preservation of Covered Species in sltu. While this may
work, at least hypothetically, for highly mobile or transient species such as the
Swainson's Hawk which can fly between suitable areas, it is far less effective for a
species such as GGS that, while bting mobile; depends upon a very limited set of aquatic
transit opportunities (i.e. drainage ditches and canals) to reach replacement habitat (see
above).

The NBH.Cg has been "eb-tablished to allow some development to occur within the
Natomas Basin, while ensuring that habitat values are maintained, and, to the maximum
extent practical, increased within the Natomas Basin" (I-17). In the context of the
NBHCP "habitat value" is based solely upon a suite of characters associated with the
successful establishment of GGS. Logically, habitat is of far greater value when
supporting an existing population of the target speties, but is not dealt with thusly within
the NBHCP

Without protecting existing populations, there is absolutely no guarantee that source
populations will persist, or that protected species such as the GGS that rely on extremely
specific dispersal corridors to migrate between source populations will be able to reach
replacement habitat. It is obvious that replacement habitat will experience a greater
degree of rapid immigration of target species in those cases where stable source
populations are immediately adjacent. There is no scientific evidence, rigorous or
otherwise, that suggests that canals within the Natomas Basin currently exist in such a
at that long-range migration of (iGS will be possible {see above). In order to provide
the gtxatesi likelihood of this species survival under the Proposed Alternativt, it will
be necessary to protect existing populations of GGS until reserves are well
established and are shown to support new or Immigrant populations or GG$.

Eric C: Hansen
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E, The HCP provtdes no mechanism for essurPrtg Ntat preserve acqarsitiorn are
made within or adjacent to established pepuletions of GGS.

The N6HCP's overall acquisition criteria (IV-IS, 16) do not adequately consider
proximity to known populations of CGS. With respect to the selection of rice fields for
inclusion in the reserve system the NBHCP does indicate that "rice fields will generally
be selected that are within, or that have connectivity to, known giant garter snake
populations or known occupied giant garter snake habitat" (IV-22). Canals, more than
rice, are responsible for sustaining permanent populations of GGS (see below). but
receive absolutely no guarantee of protection, nor do they receive any consideration for
direct acquisition as mitigation. The LBHCF provides no guarantee of mitigation near or
adjacent to established populations of GGS. Rather, acquisition of preserve land is based
upon availability by willing seilers. Therefore, acquisition criteria do not provide
sufficient means or ensuring that source populations necessary to reserve success are
<ncfal3ei,

Item II--Connectivity

A. The NBHCP,jafls to aidequatety protect connectivity between reserves and
existing, occupied habitat.

GGS move around move in response to changing habitat conditions in order to find
suitablesources of food, cover and prey. Changing agricultural regimes and the rotation
of crop types create an ever-changing mosaic of available habitat within the Natotnas
Basin that is acknowledged by the NBHCp. 'Thus, connectivity between canals and
ditches in different areas and between these systems and other habitat types is extremely
important for genetic interchange and ability to Ctnd summer h'abitat' (Il-13). An overall
objective of the NBHCP is to "ensure connectivity between TNBC reserves to minimize
habitat fragmentation and species isolation, Connections between reserves will generally
take the form of common property boundaries between reserves, watcrways (primarily
irrigation and drainage channels) passing between reserves and/or an interliaking network
of water supply channels and canals' (1-15). The NRHCP fails to provide this
protection.

"As evidenced on Figure 17, the channels of RD 1000 and Natomas Mutual art extensive
throughout the Natoma.c Basin-and provide substantial connectivity between the existing
TNBC Preserves. It is important to note that the system of canals identified on Figure 17.
,are anticipated to remain to serve both urban development anticipated to occur and also
provide the backbone of canal connections between reserves "(IV-S). The N111HCP fails
to addres the quality of thiS esnal system in regard to GGS.

In fact, the NBHCA states that "GGS may use stretches of unvegetated canals as dispersal
corridors: however, they typically do. not remain in such canals long betAUse without

Eric C. Hanscn 6
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cover they art vulnerable to predation" (11-10). The overwhelming majority of this
connectivity in the soutfiern portion of the Natomas Basin ties within the City Sphere of
Influence, is bounded immediately by urban development. possesses no buffer of any son
as is provided for replacement habitat (see above), and is subject to persistent
maintenance practices implicated in preventing establishment by GGS (see below), This
system cannot be relied upon to provide adequate connectivity.

The NBHCP states. The primary opportunity for connectivity between individual
reserves is the system of channels maintained and operated by RD 100 and Natomas
Mutual. Under the management of RD 1000 and Natomas ivlutual, this system of canals
will be managed to enhance habitat values and minimize harm to covered species; as
specified in the NBHCP" (IV-8). However, Hansen and Brode's four-year study on the
Results of Relocating 9-an-al Habitat of the Giant Garter Snake (ThomrtophEs glPU41
During the Widening of State Route 99l70 in Sacramento and Sutter Counties. California
(1993) states " although it was determined that giant garter snakes had the ability to travel
the distances required to colonize the new canals, none of the new canals studied
provided suitable giant garter snake habitat by the end of the four-year study, and none
were colonized by giant garter snakes. Continual or annual grading were the main factors
that prevented the establishment of vegetative cover and other physical attributes of giant
garter snake habitat" (abstract). This condition of the East Drainage Canal adjacent to SR
99/70 persists to today, and this area has not shown to support giant garter snakes (E.
Hansen. unpublished notes)- Furthermore, BRI) Investigations o(' the Giant Garter Snake
within the Natomas Basin: 2001 Field Season attributes a shift by GGS from the North
Main Canal ("Snake Alley") to. ditches along rice fields to the west" (2), implicating
current canal maintenance practices in the displacement of GGS. While the NIIHC
provides an outline of recommended maintenance practices for this system of Canals (V-
29), it provided no assurance of adherence by the water agencies nor does it provide any
mechanism for monitoring or enforcement. Therefore the NBf1CP flails to meet the
primary objective "Yo ensure conaeetivity between TNBC reserves to minimize
habitat fragmentation and species isotatioa" (1-t5)

8. The tY fICY foik to nrrNgare the loss of cnmuctivityy between reserves and
exisefng, occupied habiftt

BRD's Investigations of Giant Garter Snakes in the Natomas Basin: 2001 Field Season
notes that." Apart from physical construction and other land development in the Natomas
Basin, large blocks of land are being faltowad in anticipation of development. Giant
garter snakes are being negatively impacted by this development even before
development occurs" (3), .77tis loss of habitat contributes.to fragmentation and eliminates
connectivity that is not accounted for in the N8H.CP.

NBNCP does not provide adequate protection for existing drainage ditches and
canals.

Eric C Hansen 7
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Hansen and Brode's report on the Status and Future Ivfanacetnent of the Giant Garter
Snake tT7+anlnQphts &Was) Within the _QUA m American Basin. Sacrarnento and Sutter
Counties. California (1992) recommends that "buffers between GG5 habitat and urban
development should extend at least 100 feet from the outside edge of the GGS habitat
(levee toe or maintenance road) to a boundary fence_ The buffer should consist of at least
75 feet of native or ruderal vegetation with 15 to 20 of bare ground along the boundary

fencd" (19). The conceptual mitigation plan presented by Hansen and Brode calls for
protection of the canals, and includes buffers for these connective corridors (21).

The NBHCP conservation strategy emphasizes maintaining connectivity between TNBC
reserves to allow giant garter snake movement within the Natomas Basin. This species is
highlighted for two reasons: I) giant garter snake is the most prevalent Covered Species
within the Basin that requires land/water connectivity to travel within the Basin, and 2) if
adequate connectivity is provided for giant garter snake, then it is anticipated that other
Covered S.pecies will also be afforded adequate opportunities to migntte. within the
Basin" (IV-ti). While the NBHCP stresses the importance of connecting corridors to the
overall success of the conservation program (1-15), it does not provide the same
protections for these corridors, nor does it incorporate potential acquisition or
maintenance of these programs as a part of the proposed mitigation. In fact, while the
NBII p proposes setback zones for mitigation parcels that "shall be situated a minimum
of 800 feet from existing urban lands or lands that are designated for urban uses in an
adopted general plan... [lands) such that diiect and indirect effects of such development
are significantly incompatible with the objectives and purposes of the reserve system"
(N-1t)..:' it does not provide this same protection for the connection between preserves
upon which the success of the preserve system relies.

Hansen and Brode's four-year study on the Results of Relocating Canal Habitat of the
Giant Go= Snake tThamnonhia eirpat During the Widening of State Route 99170in
Sacramento and Sutter Counties. California illustrates that while rice is important
temporary habitat during the CGS active season, it is only useful during the portion of the
active season when rice has emerged above the water surface and prey has become
established (Figure 17). Results of BRD radiotelemetuy studies of female GGS support
this tNBHCP 11-13). In fact, it is the presence of drainage ditches and canals associated
with rice agriculture. that are responsible for providing the "(1) water, including
permanent water that persists through the summer months; (2) emergent: aquatic
vegetation and steep. vegetated banks for cover; and (3) and abundant food supply"
(NBHCp 11-11) and cracks, burrows, and winter refuge sites that allow CrCiS to persist in
times that rice is not mature to the extent that it provides habitat.:Simply preserving rice
agriculture within the Natomas Basin doe-, not guarantee that CGS can persist here, nor
that ditches and drains accompanying rice agriculture will be maintained in a fashion

consistent with the needs of GGS. For this reason, it Is necessary that specific
protection of canals, ditches and drains be incorporated as part of the NB C s

recovery strategy.
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Item HI-Alternatives

While all of the deficiencies of the NBNCP listed above have seriow implications
regarding the survival of GGS within the Natomas Basin, impacts stemming from
insufficient mitigation, a failun to guarantee persistent connective corridors between
reserves, and failure to promote ptesetvation of GGS in situ can be significantly reduced
by the five DEIR/Ei.S Alternatives (2-49),

A6ternarive y-incteases mitigation to a 1:1 ratio, thereby increasing both the amount of
land preserved for target species and the likelihood of preserving some habitat fn situ.

Alternative ?r-would be based upon the habitat value of the land to be developed, and
would include up to a 3:1 ratio for the highest-value habitat for giant garter snakes.(2-49).
This would provide the same benefits of Alternative 1, and would assure mitigation
above parity, thereby offsetting the population declines likely to occur in response to
habitat destruction before reserves develop to maturity. 11& Is the biologically
preierred alternative.

Altemative 3-would confine acquisition of preserve lands to biologically superior
habitat areas. This alternative would increase the likelihood of preserving habitat in situ,
but provides no other direct means of stabilizing popUlation dynamics or offsetting the
population declines likely to occur in response to habitat destruction before reserves
develop to maturity.

Alternative 4-would reduce potential take by reducing the mount of development
within the Basin, but would fail to mitigate for impaGt., already accrued in anticipation of
development and would provide no other means of stabilizing population dynamics or
offsetting the population tki:linec likely to occur in response to habitat destruction before
reserves develop to maturity.

Alternative 5-is a "no action alternative' and would pttivide species benefits quite
similar to those of Alternative 4.

Item VII-Errors

1. Incomplete species description-Giant Garter Snake

The NBHCP states that, "the giant garter snake was formerly listed as a sub-species of
T7tarnnophis elegan.r but was elevated to full species status as T. gfgas" (11-9). This is
incomplete. GGS has undergone a lengthy series of taxonomic revisions that include
characterizations as a subspecies of 7' nrrlinoides, 7; elegans, and T. couchFi. Ultimately.
an evaluation of morphological traits teamed with existing biochemical data prompted a
recommendation to reclassify GGS as a unique species, 7htunnophis gigas. The shitt.
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3. Incorrect species mane-Western Spadefoot

The NBHCP describes the Western Spadefoot (which is not a,nu toad of the family
Rajanidwe, but instead belongs to the family Pe(obatidcie) as Scaphiopus rnternmnranous
(11•32). This refers to the Great Basin Spadefoot. The correct name, which is contained
in must tables within the NBHCP and DEIR/EIS, is S_ hantmondii.

Thank you,

Eric C. Hansen
Consulting Environmental Biologist
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D.UNIRL S. HRDY, M.D.
21440 ROAD 87

WBSIFRS, CALIFORNIA 95694
PHONE (530) 6614225 PAX (530) 661-3633

Q001

September 4, 2002

16-1

16-2

Field Supervisor
United States Fir1i & Wildlife Service
2800 Cottage way, W-2605
Sacramento, CA 95825

I

Re: I9atomas Basin Habitat Conservation Plan ^
:

Dear Madam or Sir:

I object to the NBHCP. Mitigation should be at least a 1:1 ratio of mi6gsti^ T5
developed Iand. This is customary in other pinj eets that I am familiar with. Miti ga6 n al a
lower rate results in a net loss of habitat, and is plainly inedoquata I bave been told that it is
highly unusual, if not unheard of, for FICPs in California to have a ratio lower than 1:1 and many
are higher. There should be no exceution in this case, and I do not believe that an exception can
be justified.

I also think that the mitigation should take place in the Natomas Basin. It defeats the
purpose of mitigation to mitigate far away hom the target area. Out-of-basin mitigation in Sutter
County (Area 'S") should ngi be allowed.

Sincorely,

b-,F-4• Nvv^

Daniel B.Ilydy,M.D.

DBEVgm
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Dn R. 4
110d0 Garden
Sacramento, CA

Fi01d
Fish and Wildlife Servioes
2800 Cottage Way, W-2605
Sacramento. CA 95825

Dear Sirs;

remburSed as d It were subdhrrsion ground

Yaurs truly,

11/to1M

In the draft EiRlEfS for the Nawmas Basin Habitat Conservation Plan, the
cause of ^trebimt in the Napomas Basin is many from urbanization of the area.
Su6d'nrision ground is selling from 545,000 to $BO,dCd per acre.

As the Scraniento and Sutter Cour!y planners allowed the area to be urbanized, the
owners or any privarte property. taken to rrndgete the loss of habitat, aFwuld u,eretore be
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THE POLITICS OF
NORTH NATOMAS

arduous
1a hard to accomplish or achteve: DIFFICULT

b: marked by great labor or effort

It's pretty hard to get any stability, however• when
you consider that it wasn't until 1986, three years after
we purchased the Ktngs, that we even knew we would
be playing in a permanent home. That nice new ARCO
Am.na that opened the 1988-89 season didnt just happen

by chance, It took years of beating our heads against
the wall until we even knew we would be allowed to build
It. But I suppose that's because building an arena or
stadium In North Natontas, where it made sense, was
from the outset entangled in a political controversy that
started in the early 1960s. Things were a lot less com-
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plicated then, that's for sure.
After three years of study, the Sacramento City

Council, in 1962 adopted the Natomas Development plan
that called for total development of that area. The plan
envisioned a regional Shopping center - that later
became Sunrise Mail. out In the county - eonstruG-
tion of two Intercontinental highways, lnterstates 5 and
80. and massive commercial and residential develop-
ment In North Natomas.

But the mood of the community had changed, and
as politics shifted left in the late 1960s and 1970s. growth
and development became the bad guy. Developers
suddenly were all vtllans in black hats; theenvironmen•
talists were all heroes, Land that had been targeted for
development, like North Natoruas. was suddenly more
valuable to the community as -prime farmland," whether
It was prime or not. In the early 1970s. when Anne Rudin
and Phil Isenberg were just starting out on the City
Council. the city reversed the plan and declared North
Natomas off- limits to development. So our plans to build
a sports complex out there were swimmtng against the
current from the beginning.

But by 1983. we bought the team, the Chamber
of Commerce came out with Its report on the tremen•
dous economic advantage of having professional sports
franchises, and the public was once again focusing on
re-zoning North Natomas. The Issue really got crystal-
lized In the 1983 mayor's race, which, in the end, became
a campaign with only one big Issue - should North
Natomas be re-zoned for a *ports complex?

As early as 1979, when she was running for her
third four-year term on the City Council, Anne Rudin
made her position clear. 'I frankly don't care if we have
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a stadium or not in Sacramento,' Rudin was quoted
In the Bee's September 13th edition. We got nowhere
on the Natomas stadium issue for a long time and the
City Council seemed to put us off indefinitely on April
13. 1982 when it voted 7 to 2 to keep Natomas off limits
to developers for at least another five years.

But by 1983, with the team in hand. people started
to believe us when we said we wanted to bring major
league sports to Sacramento. Although a lot of people
still said we were greedy developers trying to rob the
public. we had credibility on the sports issue. The mood
was changing also due to the work of Michael Seward
and the Chamber of Commerce. Seward and City
Councilman. David Shore. faced ofron the issue In an
article In the Sacramento Union that ran July 3, 1983.
Seward. in a cheerleadtng approach applauded by the
SSA, said it made economic sense for the area to be
opened to development, since its position between two
freeways would be easy to get to, He also pointed out
the phenomenal economic boon sports franchises are
to a city with their non-polluting. labor-intensive quali-
ties. Shore argued that the developers were asking for
a free lunch. It would cost the taxpayer millions to pay
for police and fire protection and roads and other serv-
ices needed for the complex. Shore said. But he never
mentioned that whatever the public paid for - and we
were asking for no public money - would be easily offset
by the tax and other revenues created by the project.

As mentioned earlier, we backed Ross Relics In the
1983 mayor's race, but nol..as Anne Rudin maintained.
because we were enamored of him or thought he'd be
a great mayor. He was also not our front man in the
election as Rudin suggested. He was running, he
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supported the stadium in Natomas, so we supported
him.

I became part of Relles' steering committee in the

race and I told his staff from the very start that the
stadium was going to be the number one issue in the
race. It was, but when the September 27. primary results
were in. even I was shocked. ReUes, a political newcomer
hUnseif. finished first in the field with 18,$17 votes. Rudin
was second with 18.638 votes. Serna was the odd man
out with 16,814 votes. finishing third in a five-
candi-date Reld.

Even though Relies finished first, he would have
two m^for problems in the runoff against Rudin. The

cfty was Predominantly Democratic, so Republican Relies
would be In a position of having to take Serna's Demo-
cratic votes from Ruditt. The second problem and the
one that would ultimately spell defeat for Relies was
the fact that he really was a one-issue candidate. I
remember calling Relies on the day of his final televi-
sion debate with Rudin to implore him to talk about
other issues. He needed to quit harping on the stadium
and to broaden his base If be was going to win. I pleaded
with him to talk about the city's police protection, tix-
ing pot holes in the streets. taxes - anything but the
sports complex. On election eve, a confident Relies
claimed victory and relaxed while watching Monday Night
Football. Rodin and her supporters, meanwhile, were
calling as many registered voters as possible. primar-
ily women, in an effort to get out a big vote the follow-
lrigg day for their candidate. On Tuesday. November S.
1983. Anne Rodin became the first woman to be elected
Mayor of Sacramento - City Councilwoman Belle
Cooledge was appointed mayor in 1948 - and she beat

a one-issue political novice by fewer than 1,000 votes.

I had put everything I had into the Relies campaign and
was exhausted and depnessed when he lost. I went into
biding for a week and just escaped into television fan•
tasyiand by renting about 20 movie videos to recoup

from exhaustion.
Even though it was hard to we the end of our

struggle, especially with Rudin's election. we contin-
ued to plug away.

A Bee headline two days after the election was
phopheuc. It said. `North Natomas Stadium May Win
Despite Relles' Loss."The three new council members
-Tom Chinn. Grantlattd Johnson and BIB Smaiitnan
- were the reason for the headline. The make-up of
City Council was shifting in our direction.

In January. 1983, the Gateway Point Sports. Rec-

reatlottand Corporate Center. later to be renamed Capital
Gateway. was formed. And the Spfnk Corporation, a
planning and engineering firm, was hired to begin
planningfor the Gateway Point Properties. 1.62t1 acres
east of Interstate 5. south of Del Paso Road and north
of Interstate 80. Ron Smith. a partner in Spink. led the
effort. All of the land was in the city and the owners of
Capital Gateway were the SSA. with its 435 acres right
in the middle; Sacramento Savings and l.oati; Bell
Savings and Loan; Centennial Group and the RJB and
JB companies. The other owners all knew that they had
no prayer of getting their land re-zoned unless we built
the sports factiities. So Lukenbili got the group to sign
a $100 million guarantee, written on SSA stationary,
and. with Gary Bricker and Ran Smith, presented It at
a November 1, 1883 press conference.

Signed by all the ptnc3pals, the letter said: "To detn-
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onstrate sincerity and resolve in connection with this
proJect, the property owners headed by the Sacramento
Sports Assoclation are prepared today to make the
following commitment to the people of Sacramento. (1)
the stadtum, arena and parking will be built by a group

headed by the Sacramento Sports Association and
entirely at that developer's expense, that is at no cost
whatever to the taxpayers; (2) the property owners will
also absorb all costs and Incur all expenses necessary
to.eonstruet freeway Interchanges and roads and to
provide for water, sewer, drainage. utilities and free-
way landscaping," There was a third provision in the
letter to guarantee that we would pay the $7 million
fine to the Environmental Protection Agency for build-
ing in the area and tapping into the sewer line. The
purpose of the letter was to dispel allegations once and
for all that the taxpayers' pockets would be picked.

This was also a calculated political move to draw
attention away from alternative sites, like Delta Shores
in the south part of Sacramento, that Rudin and oth-
ers were touting, We figured the $100 million guaran-
tee would ride Relies right into the mayor's office. That
didn't happen. but there was victory for us in defeat.
Rudin won, but so did new council members Grantiand
Johnsort,.Tom Chinn and BiIlSmaliman. With the re-
elections of Doug Pope and Joe Serna, we figured that
we had a majority on City Council that would approve
our re-zoning - finally - if we could get through the
bureacracy that is the planning process,

With the new faces on Council. Lukenbllt was op-
timistic. we all were. The main reason for the optimism
was Joe 5erna. Serna met with Lukenbill and me right
after the Indiana Pacers deal fell through and all but

'rHt<' POUd'rtCS OF *1OI+.•!?I NATObWS 151

guaranteed that if we landed a franchise wed get our
re-zoning approved. Acquisition of a pro team, Serna
told us, would prove to the City Council that the SSA
was sincere about bring,ing sports to Sacramento. It
would squelch the cry of our opponents that we were
Just greedy developers trying to re-zone for a profiL"
So Lukenbill called his bluff and bought the Kings for
910.5 million, hoping the permits and zoning would be
bandied expeditiously. But of course, that was not to
be.

Our application to re-zone 1,620 acres in North
Natontas was submitted to the cityrs planning depart-
ment onZl.iesday. December 13, 1983. a8erelght months
or work by the property owners and the Spink Corpo-
ration to come up with a quality plan for the area.
Lukenblil and political consultant, Maurice Read would
meet with each council person individually during this
period to give them all an update of the plan and in-
corporate their input, if any. Lukenbill wanted the arena
proposal processed separately and quickly. His back
was against the wall. The lease in Kansas City's Kem-
per Arena, the home of the Kings, was about to expire
and negotiations to renew the lease would have to begin.
The last thing Lukenbtll wanted to do was build a
temporary arena in the eounty. Just outside the city
limits, until the 1,620 acres could be studied.

But City Attorney Jim Jackson said, "fast-track-
ing" the arena was Impossible. The cumulative impact
on the entire area had to be studied, Jackson said. 8o
Lukenbill had three choices. He could sell the team,
renegotiate the Kemper lease or build the temporary
arena. Selling the learn was.out of the question and he
didn't want to commit himself to more years' 17% Kan-
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sas City. That would only delay getting a franchise in
Sacramento. He had one choice - building a tempo-
rary arena. moving the team here and proving that he
meant business and that Sacramento was. lndeed, a
bdg-league city.

Exactly what Gregg feared would happen in North
Natomas happened - each Council member had his
or her own idea of what to do and the arena got bogged
down while discussions centered on how to deal with
the large area in totality. Each Council member had
an agenda or special Interest to pursue. Lynn Robbie
wanted a resolution to reaffirm the no-growth policy
for North Natomas. Seraa wanted a greenbelt to be in-
cluded In any ne-zoning. Johnson was concerned about
jobs. Rudin wanted study sessions. But all the resolu-
tions and ideas came to a head in January when Joe
Serna got the City Council to approve on a Ave to four
vote his resolution asking for an expeditious process-
ing ofahe Gateway Polnt application.lttat at least meant
that the proposal would be studied on its merits Instead
of being automatically shot down under the city's old
policy that no growth would occur in North Natomas.

But the City Council would again Ilip-flop on how
to best procaad in the area. Johnson, a very shrewd
politician, introduced a resolution at a February. 1984,
meeting to call for a full North Natomas Community
plan. complete with an area-wide environmental tm-
pact'report. That took us completely by surprise and,
as far as we were concerned, seemed to blow sports in
Natomas out of the water for all the delay it was going
to cause.

But the politicians'silver bullet strategy, to study
a project to death, did not apply this time. The three
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council members in support of the SSA-Chinn. Pope
and Smaiiman-voted against the resolution because
they figured it would force an endless study of the situ-

atlon. Rudlnand Robbie voted for the "study-It-to death"
resolution. Kastants and Shore, who had been riding
the fence, went along with it, too. The other yes votes
were from Johnson and Sema. who believed that RudLn
and Robbie would be hard pressed to vote against a
sports complex later down the road if it were included
in a comprehensive community plan.

The Bee's editorial after the C4uned's flip flop best
summed up the proceedings. "Based on Tuesday's City
Council performance - during which none of the
members seemed to know what they were doing, and
after which no two seemed to agree about what they
had done - it would be fair to say that the city's han-
dling of this year's major development issue is a thor-
ough mess," the editorial said. in a meeting that the
mayor seemed unable to control - or for that matter
to fathom - the council appeared to switch its policy
on planning for the North Natomas area 180 degrees
from what it was only last month.*

The city had agreed to do what our opposition,
ECOS, had suggested. Instead of the L620-acn: re-zone
we were all but guaranteed time bought a team. It would
ambitiously study a much larger area. 8.300 total acres,
and require a thorough environmental review ofthewhole
area. ECOS never stopped Qghting, as was obvious when
it filed lawsuits after we finally had ourvJctory with the
bureacracy. At this stage in the pro eess it appealed to
City Council after the City Planning Commission. on a
five to two vote, approved the lengthy environmental
impact report on the community plan. The Council
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rejected ECtS' appeal. but the whole process cnnsumed

more than three Years and cost taxpayers and the
Property owners more than $4 million in time and money.
In delays over a five-year period. Capital Gateway lost
about tb25 million and the city lost millions in taxes that
w

the
ould have been generated that much earlier. During

with the^ city.pl^i^ p^^• the SSA cooperated fuRy
tY BY law. the city was obligated to process

our application within a year after it was submitted.
As a gesture of good faith, we signed a waiver relieving
the city of the time limit. I sent SWA, the city's lead
+eonsultant stadium and arena informadon It could
incorporate into its fact-finding study. But the lnfor-
mattan had to be channeled to the city first because
City Attorney Jim Jackson wanted to ensure objectiv-
ity in the planning process and to make sure neither

kCOS nor anyone else accused the city of making
decisions in secret. But the city attorney's caution did
not create the desttsed objectivity. Instead, the opposite

occurred and we were suspicious of the whole arrange..
ment. If we were not able to communicate directly with
the consultants who were doing the city's work, we
doubted very much that the results would be very
workable and would not reflect an understanding of the
Peculiarities of Sacramento. 1 never even knew if the
Information that I submitted to the city had been for-
warded to the consultants.

Sure enough, when S[1rA's preliminary plaris came
out they looked as if they were ereated In a total vac-
uum and t,uken6ill was furious. SWAlaid out three sce-
narios for developing the area, but oniy one included a
stadium. They also had a 200-acre golf course with no
clue about who would pay for it. The economics were
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unworkable and t.ukenbill would strike back in the
newspapers a few months later when he said the con-
sultants were consultants and not developers because
they knew nothing about deveiopment. The plans were
flawed, pure and simple. For one thing, the city's con-
suttants had the sports complex abutting the freeway.
Common sense dictated that the sports complex should
be placed as far from the freeway as possible so it would
not conflict with Interstate travel. If there were to be
miles of cars backed up it would be better to have them
on surface streets within a complex to avoid traffic
congestion.

In a defensive posture, the SSA hired its own con-
sultants and the war of the consultants was on. If the
City's consultants produoed a two-foot stack of maps
and studies, Capital Gateway produced a like amount
of paperwork with usually opposite conclusions and
findings,

The area under study for the community plan was
22 square miles - 7.800 acres within the city limits
and an additional 1, 500 acres in. the county for a total
Of 9.300 acres. The largest potential re2oning in city
history, the area was equal to six Sacramento down-
towns. Finally, after years of ineetings, debate, stud-
ies and delay the proposed North Natomas Community
Plan came before the City Council on February 6. 1986.
The moment of truth was at hand. All public testimony,
pro and con, had been heard at previous meetings. After
initial discussion, Councilman Pope offered the reso-
lution In .support of the plan. It was seconded by
Councilman tCastanis. The 17-page resolution took up
eight pages on shorthand reporter Eileen Jennings*
typewriter.
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The first two paragraphs set the tone for the reso-
lutlon as Pope said. "Needless to say, after a couple of
years of discussion on this Community plan and for
me over eight years of speeches and reading staff re-
ports and deliberations about North Natomas. I know
each of us on this Council recognizes the opportunity
that we have to make a decision that perhaps will have
one of the most dramatic impacts on the direction: of
growth in the metropolitan Sacramento area.

The proposed Plan. I thiltk, that's before us will
set a standard in my mind and 1 think in the rest of
the Council's mind fbr excellence in planning for this
community. The Plan possesses greater benefits. I think,
than any other community plan that's been adopted
in the history of Sacramento.' Councilwoman Lynn
Robbie then introduced a substitute motion to sepa-
rate the re-zone of the 9-300 acres from the sports
complex issue. It was seconded by Mayor Rudin, who
bad wanted the issues separated all Wong. But this was
not to be. City Attorney Jackson said Robbie's substi-
tute motion would wipe out the original motion. After
some discussion, Robbie took another approach. She
Introduced other amendments to the motion on a va-
riety offssues: air quality, the Natomas Airport. Regional
Transit rights-of-way and others that would delay or
stall the issue. After each one was discussed, she came
back full circle and once again tried to separate the
issues. Roberts Rules of Order were sorely tested that
night and Robbie got little sympathy from the Council
when she said: 1 want this voted on separately and I
want It voted on separately for a very clear reason. The
clear reason is that I am not opposed to the stadium
and I want my constituents to clearly understand that

I'm not opposed to this stadium. I do not want this in
the newspaper tomorrow with the idea that there were
seven to two against the stadium. I want the people in
District 8 to understand that Cm Just as much of a Kings'
fan as anybody else and 1 want it voted on separately,

I don t think that's asking too much."
Despite their wanting to separate the issue on this

final vote. both Rudin and Robbie had strongly sup-
ported the concept of a community-wide plan when
Council decided to go that way two and a half years
earlier. They had voted to spend a lot oftaxpayer money
to study the full 9.3W acres and we thought it was only
fair that they now abide by what the plan had come up
with, whieh, after Lukenbill was finally able to persuade
some Council members, was a level of development,
including the sports complex. that was pretty close to
what we said was needed to economically justify the
privately financed sports complex. Rudin. who a few
years earlier opposed our original 435 acre re-zone
request. said on this night. "1 think were re-zoning too
large an area." She seemed to forget that the latest plan
was not the S,SA's plan. however. It was the city's. If
she would not abide by the community plan why did
she support the study? If she thought the SSA would
shrivel and die during that time she was mistaken. But
this time the die had been cast in our favor and the
votes were already with us.

Them was one mare delay. thougjl, because all poli-
ticians love to talk and each wanted to get his or her
two cents in before this historic vote. The plan was
described as 'bold" by Johnson. Shore said it was a
"beginning.' Seraa referred to the planning process as
"rigorous." Smallman said it was "excitttig." Kastanis
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saw it as an "opportunity" while Robbie said. the den.
Wry was -too high- and Rudin said the re-zoning raised
too tnatV 'red Qags." But Chinn made a prophetic com-
ment when he said. 'Fifteen years from now people will
look back to this night and wonder why we had such a
big fuss over this issue,"

Mayor Rudin. knowing personal de&-at for her hard-
fought cause was imminent, showed some real class
in her closing comments. "The plan will go forward and
I'm going to pledge my efforts because I know It's going
to be approved tonight. I'm going to pledge my efforts
to.nttt]te It work." She lost the war but she was still mayor
and had to abide by what the City Council had decided.
Even though a Natomas re-zoning was not her view of
how the city should grow, she gracefully accepted the
majority view. A resolution in support or the Natomas
plan was passed 7 to 2. LukenbtU. who paced up and
down the halls while the issue was being debated for
what seemed like the millionth time, said the victory
was the start of a lot of work. -All I've been trying to do
is get permission for eight years.'

I didn't go to that important meeting; I had been
to hundreds of meetings on the Issue for years. I trted
not to but I took personally the oppositions' comments
about greedy, dlsingenuousdevelopers. I promised myself
I wouldn i subject myself to It again. I timed It right and
showed up instead at Richard 13envenutYs for the vic-
tory celebration. Richard praised t.ukenblU for his hard
workand commitment and Gregg in turn praised Jan,
his wife, because she lived with the struggle for as long
as anyone. I couldn't even get near Gregg that night to
congratulate him because there were so many glad-
handers who had circled around him and jumped on
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the bandwagon now that we were finally victorious. So
I left with my friend Tom Peterson. the food and bever-
age man, to share the moment with the people t was
most comfortable with, the ARCO Arena staff.

We should have known that the opposition would
keep fighting, even In defeat. The battle over Natomas
would move up to a new level - the courts. ECOS and
the Natomas Community Association filed the first suit
on grounds that the Natomas Plan was in violation of
the city's 1974 General Plan. A general plan is basi-
c-ally a blueprint for the city's future and the last one
approved by The city declared North Natomas to be off
limits to development. The Council, in approving the
Natomas plan, was effectively amending the general plan,
however, so the lawsuit was basically a procedural chal-
Ienge.lDut there would be other lawsuits and appeals
to the Natomas Plan, five lawsuits in all in 1986. The
lawsuits and the city's ineptness, which created some
of the lawsuits, had just about sapped my zeal and
enthusiasm for the whole struggle that started when
Gregg and I shook hands and agreed to start this crusade
in 1978. The dream of a sports complex was dying a
slow death In my heart while Gregg. the relentless one,
kept plodding methodically toward his goal. almost
oblivious to the explosion of lawsuits all around him.

I was especially devastated when some cruel van-
dals killed nearly 600 trees we had planted in the area.
Some 471 were along Interstate 5 and another 127young
trees were destroyed two days later along 1•80. They
included valley oak, weeping willows, white alder, and
my favorite, the redwood. The redwoods are the larg-
est living things on earth, The giant sequoia lives for
3,500 years while its cousfn.the coastal redwood, has
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a life span of 2,200 years. I got a natural high each day
when I drove by the beautiful new trees until on Mon-
day morning April 6. 1987, the trees were destroyed
as some sort of protest. no doubt. for the plans we finally
had won approval on. I surveyed the damage with Jesus
Orozco, the landscape superintendent, walking nearly
an hour and touching every uprooted trne. Nearly two
years of growth were cut down in a single night of
mindless rampage.

Rick Eychensen. general manager for KFBK Ra-
dio, sparked the Idea for a tree rzpianting.'Ihe SSAJoined
forces with the Sacramento Tree Foundation and the
radio station to replace the trees. It was open to the
public and two hundred nature lovers showed up on a
bright Saturday morning to replant many of the trees.
That was a happy day.

The formality of adopting the North Natomas plan
was approved an May 13, 19t36, with Anne Rudin the
only dissenter in a 7 to 1 vote. Councilman Bill Small-
man was absent.

I couldnY bear to join LukenbiU at the meeting or
thevletory party. I would have liked to share the moment
with Luke but he was once again surrounded by any-
one who played any part in the Natomas effort. I was
selfish. I remembered the handshake eight years ear-
lier when we were just a couple of crazy dreamers. We
had pulled off what a lot of people thought was impos-
sible. You can't fight City Hall and win. We did but we
had two great allies Inside City Hall - City Manager
Walt Sllpe and Deputy City Manager David Martinez.
The win. though, took its pound of flesh. We now both
knew politics and, compromise. But the dream was
fading.. We both knew real hard work lie ahead. Poh-

i
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tics was a necessity to overcome, but we never had any
idea it would take eight long and bitter years.

Fifteen months later, worn out and exhausted by
all the bull we had gone thnougls.l retired from the S$A.
When the City Council passed a resolution thanking
me for my efforts, I got my last shot off on how I felt
about Sacramento and North Natomas. The brief speech
read:

"It is a great honor to be recognized by the politi-
cal leaders of our community. I have lived practically
my whole life In Sacramento. coming here as a one-year-
Old on my mother's knee in 1946. So I say to you from
the bottom of my heart. as a 40 year resident of this
community -1 love Sacramento.

"Mere is a song that says: There ain't no good guys.
there ain't no bad guys. there's only you and me. and
we just disagrae'."

'Obviously. there has been disagreement and debate
over North Natomas but the policy decision has been

made to go ahead with the construction of the arena.
stadium, infrastructure and the P17D's."

-With your vision, your cooperation. your leader-
ship. and with the city staffs daily diligence In Imple-
menting those Policy decisions - I firmly believe that
North lYatomas will be a model for all communities in
the United States."

'In conclusion. the orderly development of North
Natomas will send a clear message around the coun-
try that Sacramento is no longer a re-active city. in-
stead a pro-active city In Its dedication to excellence:
and I will only love Sacramento more because of It,.
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