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Abstract

This Final Environmental Impact Report/Environmental Impact Statement (Final EIR/EIS)
describes the affected resources and evaluates the potential impacts to those resources in the
Natomas Basin and Area B as a result of implementing the Proposed Action. The Proposed
Action comprises: (1) applications for Section 10(a) and Section 2081 permits or permit
meodifications for each of the potential permittees; (2) approval of the revised Natomas Basin
Habitat Conservation Plan (NBHCP) and issuance of permits by the United States Fish and
Wwildlife Service and the California Department of Fish and Game; (3) implementation of the
NBHCP; (4) adoption of the Implementing Agreement(s); and (5) the issuance of incidental
take permits (ITPs). The permittees are the City of Sacramento, Sutter County, and the
Natomas Basin Conservancy. Potential future permittees are Reclamation District No. 1000
(RD 1000} and the Natomas Central Mutual Water Company.

The objective of the Proposed Action is to reconcile the needs of 22 special-status species with
planned land development and water facility operations in the Natomas Basin. Issuance of
the ITP would authorize the incidental take of several listed wildlife species resulting from
urban development and other activities in the Natomas Basin. These species include the
federally listed giant garter snake (Thanmophis gigas), valley elderberry longhorn beetle
{(Desmocerus californicus dimorphus), and several vernal pool fairy shrimp species

(Branchinecta spp., Lepidurus packardi). In addition, several federally listed plant species,
including Colusa grass (Neostapfia colusana), and Orcutt grasses (Orcuttia spp.} will be listed
on the permit, although “take” is not one of the prohibitions applicable to plants under
Section 9 of the Federal ESA and, therefore, a Section 10 incidental take permit does not
authorize take of plant species. Plants are included on the permit in recognition of the
conservation benefits provided for these species under the NBHCP, and they will receive
federal “No Surprises” assurances. Other species covered by the permit include the
California tiger salamander (Ambystoma californiense), a federal and state candidate species,
and the state-listed Swainson’s hawk (Buteo swainsoni). The permits also list a suite of other
wildlife species and will become effective to authorize the take of such species if they become
listed in the future. '

The NBHCP would establish a comprehensive program for the preservation and protection
of habitat for threatened and endangered species potentially found on approximately
55,537 acres of undeveloped and agricultural land in northwestern Sacramento County

and southern Sutter County (Natomas Basin and Area B). The acquisition of lands or
conservation easements for the purpose of creating and managing permanent habitat
reserves would be undertaken by the Natomas Basin Conservancy and would consist of
managed marsh habitats, upland habitats, rice fields (which would typically be leased for
use to rice farmers), and associated buffers and infrastructure. The NBHCP also includes
management measures that are intended to avoid, minimize, and mitigate effects on species
during activities by RD 1000 and Natomas Mutual and during urban development activities,
if those agencies decide to apply for an ITP under the NBHCF in the future.
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SECTION 1

Introduction to the Final EIR/EIS

This Final Environmental Impact Report/Environmental Impact Statement (Final EIR/EIS)
addresses the potential environmental effects that could result from implementing the
proposed Natomas Basin Habitat Conservation Plan (NBHCP). The Final EIR/EIS has been
prepared in accordance with the National Environmental Policy Act (NEPA) and the
California Environmental Quality Act (CEQA). The City of Sacramento, California, {City)
and County of Sutter, California (Sutter County) are the co-lead agencies for the CEQA
process. The United States Fish and Wildlife Service (USFWS) is the lead federal agency for
the NEPA process. These agencies have independently evaluated, directed, and supervised
the preparation of this document. The Natomas Basin Conservancy (TNBC), Reclamation
District No. 1000 (RD 1000) and the Natomas Mutual Water Company (Natomas Mutual)
have also participated in the NBHCT development process.

1.1 Format of the Final EIR/EIS

The Final EIR/EIS for the NBHCP has been prepared pursuant to the requirements of CEQA,
which apply to the state and local actions, and to the requirements of NEPA, which apply to
the federal actions. The abbreviated format used for this Final EIR/EIS complies with
Council on Environmental Quality (CEQ) NEPA regulations (40 CFR 1503.4 (c}) and State
CEQA guidelines, Section 15132.

This Final EIR/EIS comprises two volumes and contains an introduction, the identification
of the NEPA Preferred Alternative, modifications and updates to the EIR/EIS and the
NBHCP since the publication of the Draft EIR/EIS, a summary of consultation and
coordination, major comment areas, copies of all public comments and letters received by
the lead agencies (Attachment 1) and the responses to the comments (Attachment 2), and
appendices containing additional information.

Each public comment or letter in Attachment 1 has numbered comments, with a
corresponding response in Attachment 2 that answers the specific comments and issues
raised in the letter. The comment letters and responses are preceded by an index

{Section 3.2) that includes the document identification number for each letter and the name
of the agency {federal, state, or local}, organization, or individual that produced the letter of
comment. To assist the reader in finding individual letters, the comments and responses are
divided into three categories:

e Government—G (federal agencies, state agencies, local agencies)
¢ Organizations— QO
e Individuals—1I

Numerous references are made throughout the Final EIR/EIS to the Draft EIR/EIS and to the
Draft EIR/EIS Appendices. These documents were previously circulated and are not being
reproduced. Copies, however, are available for inspection at the public agency locations
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SECTION 1. INTRODUCTION TO THE FINAL EIR/EIS

noted on the cover sheet. The Draft EIR/EIS and supporting appendices, together with the
Final EIR/EIS, constitute the full CEPA /NEPA documentation of the Proposed Action.

1.2 Summary of Public Review Process

1.2.1 Issuance of NOAs

Notices of Availability (NOAs} were published by both the USFWS and (jointly) by the City
of Sacramento and Sutter County on August 16, 2002. The public review period was
originally scheduled for 60 days from August 16, 2002 to October 16, 2002. An extension to
the public review period was published by amended NOAs. The public review period was
extended by 50 days, to December 5, 2002. The NOA for the Final EIS was published in the
Federal Register. Additional notices on the Final EIR/EIS and Final NBHCP were published
in The Sacramento Bee and the Appeal-Democrat newspapers.

1.2.2 Dates and Times of Public Meetings on the Draft EIR/EIS

The City, County, and USFWS conducted four public meetings to obtain input into the
EIR/EIS on the following dates and at the following locations:

e September 23, 2002, First Session: 4:00 p.m. to 6:00 p.m.; Second Session: 7:00 p.m. to
9:00 p.m., Sacramento, California at 1231 I Street, First Floor.

e September 25, 2002, First Session: 4:00 p.m. to 6:00 p.m.; Second Session: 7:00 p.m. to
9:00 p.m., Yuba City, California at Whitaker Hall, 44 Second Street.

The meetings were conducted by the USFWS, City of Sacramento, and Sutter County in a
workshop and meeting format.

Additional opportunities exist for public input on the Final EIR/EIS. For the City of
Sacramento’s and Sutter County’s EIR, the public will have the opportunity to comment at
the public hearings associated with the City of Sacramento City Council’s and the Sutter
County Board of Supervisors’ consideration of the Final EIR. The public will have a 30-day
cooling-off period to comment following the Federal Register publication noticing the
USFWS’s Final EIS. Following this period, the USFWS will issue its Record of Decision
(ROD} for the Final EIR/ EIS.

1.2.3 Number of Comments Received

Twenty-five comment letters were received during the 95-day public review period,
comprising 450 separate comments addressed in this Final EIR/EIS. A summary table in
Section 3.2 lists all of the individuals, agencies, and organizations that submitted comments
on the NBHCP and Draft EIR/EIS.

1.2.4 NEPA Preferred Alternative

The USFWS did not identify a preferred alternative in the Draft EIR/EIS, in conformance
with the CEQ regulations, and indicated that a preferred alternative would be identified
after the public comments on the Draft EIR/EIS were available. After consideration of all
comments received and the comments of cooperating agencies, the USFWS has determined
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SECTION 1 INTRODUCTION TO THE FiNAL £1R/EIS

that the preferred alternative for the NBHCP is the Proposed Action The Proposed Action
includes all mitigation measures contained in the monitoring program in Appendix D and
summarized in Table 1-1 at the end of this section.

1.3 Recirculation Analysis
1.3.1 NEPA and CEQA Consideration of Recirculation Issues

An important step in the preparation of this Final EIR/EIS is to review all comments,
changes, and additions relative to the criteria under NEPA and CEQA regarding
recirculation or supplementation of the EIR/EIS. Although NEPA and CEQA differ in their
provisions regarding recirculation, the standards triggering recirculation under both
statutes are similar. Thus, both CEQA and NEPA require republication or recirculation for
public comment in instances when the EIR or EIS has been changed in a way that prevents
review of and comment on “significant” new environmental information.

Under NEPA, the standards for a supplement to an EIS are covered in the Section 40 CFR
15029 (c ) (1) and (2). Under these standards, changes to the project, new circumstances, or
new information may require recirculation. NEPA is clear that the mere passage of time
does not trigger the recirculation or supplementation of an EIS.

Under CEQA, recirculation of an EIR may be required in instances where significant new
information is introduced, or there are basic or fundamental flaws in the analysis.

Section 15088.5 of the CEQA Guidelines provides guidance on significant new information
and includes the following:

1. A new significant environmental impact would result from the project or from a new
mitigation measure proposed to be implemented.

2. A substantial increase in the severity of an environmental impact would result, unless
mitigation measures were adopted to reduce the impact to a level of insignificance.

3. Afeasible project alternative or mitigation measure considerably different from others
previously analyzed would clearly lessen the environmental impacts of the project, but
the project’s proponents decline to adopt it.

4. The draft EIR was so fundamentally inadequate and conclusory that it precluded
meaningful public review and comment.

The CEQA Guidelines Section 15088.5 (b) further state that “Recirculation is not required
where the new information added to the EIR merely clarifies or amplifies or makes
insignificant modifications in an adequate EIR.”

1.3.2 Significance of Changes to the Proposed Action

Text changes to the proposed NBHCP and Implementing Agreements (IA) included as part
of the Proposed Action, have been made to: (1) correct typographical or editorial errors;

(2) clarify the text in response to public and agency comments received; or (3) strengthen the
language of the text to represent or implement more fully the proposed mitigation measures.
A summary of key changes to the NBHCP is provided on Section 2-2 of this Final EIR /EIS.

SACHB1795031060003(001.DCC) NATOMAS BASINHCP 13
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SECTION 1 INTRODUCTION TO THE FINAL EIR/EIS

The basic framework, policies, conservation measures, and implementation elements of the
NBHCP remain the same, including the Covered Species, the Covered Activities, the nature
and extent of Planned Development, the mitigation measures, and the mitigation ratio.
Some of the conservation measures described in the NBHCP that also will be included in the
incidental take permits have been modified or further clarified in the Finail NBHCP. These
measures do not result in any new impacts. While minor modifications have been proposed
to the NBHCP, each of these changes will either not change the impacts or will further
reduce impacts anticipated from the original Proposed Action. None of these changes will
create any new or more severe impacts. Since changes to the NBHCP {Proposed Action) are
editorial or clarifying, recirculation is not required.

For example, the conservation strategy for vernal pool species has been refined and clarified
to more clearly state the survey requirements to be employed to determine the presence of
Covered Species. This section clarifies the use of the most recent and comprehensive USFWS
survey guidelines, but it does not change the Proposed Action in such way that the new
environmental impacts, significant changes, and new information presented would require
recirculation.

Similarly, additional language regarding adaptive management, including connectivity of
the Mitigation Lands, has been added to clarify the approach to connectivity in response to
comments. These changes again clarify the approach, but do not significantly modify the
approach such that additional environmental analysis or recirculation would be required.

1.3.3 New Information

New information has been added to the Biological Resources Technical Memorandum
(Appendix H of the NBHCP) to explain and clarify in greater detail the basis of the impact
analysis related to the Swainson’s hawk foraging habitat. This information was prepared in
the form of an Addendum to the Biological Resources Technical Memo, which is attached as
Appendix K of the NBNCP. This additional information does not change the previous
analysis or conclusions, but provides further clarification of the methods, assumptions, and
background information used in developing the Biological Resources Technical
Memorandum. This discussion of giant garter snake and Swainson’s hawk is considered in
the context of updated monitoring reports for the giant garter snake (Appendix E of this
Final EIR/ EIS) and the Swainson’s hawk {Appendix F of this Final EIR/EIS).

The Economic and Planning Systems (EPS) updated Fee Study dated October 11, 2002 also
has been added as Appendix B of the NBHCP. This updated fee study, containing updated
estimates for the monitoring and adaptive management costs, previously was circulated for
public review and comment. This information amplifies and clarifies the prior fee estimates
in a manner consistent with the NBHCT. None of these changes to the fee estimates will
create any new or more severe significant environmental impacts. Since the updated fee
study previously was circulated for public review and the addition of this Appendix does
not constitute new information nor does it result in any new or more severe environmental
effects, recirculation is not required.
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SECTION t INTRODUCTION TO THE FINAL EIR/EIS

1.3.4 Significant New Impacts or increase in Severity of Impact

None of the comments or the responses to comments demonstrate the existence of any new
or more significant impacts than those discussed in the Draft EIR/EIS. No new significant or
more severe impacts were identified that were not fully evaluated in the Draft EIR/ EIS.
Comments on the Draft EIR/EIS requested that the EIR/FEIS be re-circulated for the
following impacts:

* Some commentors requested additional information regarding “bird strikes” and the
impact of such on operations of the Sacramento International Airport. This issue was
covered in the Draft EIR/EIS, and the Final EIR/EIS contains further clarifying
information. This new text does not identify a new impact or change in the severity of
the impact, therefore, re-circulation is not required.

¢ Several persons commented that they do not agree with the findings in the EIR/EIS of a
less-than-significant impact to Swainson’s hawk foraging habitat. These comments were
reviewed in light of existing scientific information, and the EIR/EIS preparers
determined that the analyses continue to support the determination that the Proposed
Action would result in a less-than-significant effect under NEPA and CEQA. To further
support the analysis and finding, an Addendum to the Biological Technical
Memorandum clarifying the analysis of impacts has been added (Appendix K of the
NBHCP).

¢ Several commentors indicated that they do not agree with the findings in the EIR/EIS of
a less-than-significant impact to giant garter snake habitat. These comments were
reviewed in light of existing scientific information, and the EIR/EIS preparers
determined that the analyses continue to support the determination that the Proposed
Action would result in a less-than-significant effect under NEPA and CEQA.

» Several commentors were also concerned that the execution of the Memorandum of
Understanding regarding the City of Sacramento—Sacramento County Joint Vision
planning effort, and information about other potential development activities constitutes
new information regarding the potential for future development in the Basin.
Commentors indicated that much of this information became available after the Draft
EIR/EIS was released for public review, and that it represents new information
regarding reasonably foreseeable development in the Basin that could result in new
significant or more severe cumulative impacts not considered in the EIR/EIS. These
comments were also reviewed extensively.

Master Responses 3 (Joint Vision) and 4 (Cumulative Impacts) provide a thorough
cvaluation of the validity of the cumulative assumptions used in the Draft EIR/EIS.
Based on the findings and analysis included in the Draft EIR/FIS and further clarified in
Master Responses 3 and 4, no new significant or substantially more severe cumulative
impacts were identified. Thus, re-circulation is not required.

1.3.5 New Alternatives or Mitigation Measures

Both CEQA and NEPA require that an EIR/EIS study a range of alternatives. The EIR/EIS
evaluates five alternatives, including the Proposed Action. Under CEQA, re-circulation may
be required if a new alternative, which is substantially different from an alternative analyzed
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SECTION 1: INTRODUCTION TO THE FiNAL EIR/EIS

in the environmental document, becomes available and reasonably meets the goals and
objectives of the proposed project. Several commentors suggested a preference for one or
another of the alternatives studied in the EIR/EIS. For example, several commentors prefer an
NBHCP program that includes a mitigation ratio of 1:1. This alternative (Alternative 1,
Increased Mitigation) was included in the Draft EIR/EIS analysis, and therefore, itis nota
new alternative not previously analyzed. Other commentors expressed a preference for either
reduced development (therefore, reduced impact) or an alternative that designates specific
reserve zones. Both of these alternatives also were fully analyzed in the Draft EIR/EIS and,
therefore, no new alternative analysis is required.

Regarding reduced development, the Draft EIR/EIS studied an alternative that reduced
Planned Development from 17,500 to 12,000 acres. Further reductions of Planned
Development were not considered to be within the reasonable realm of the purpose and need
of the project, which is to extend incidental take coverage to allow the City of Sacramento and
Sutter County to implement their adopted general plans.

One letter of comment presented a scenario that the commentor referred to as an

“ Acceptable HCP.” This alternative covered land uses and mitigation throughout the entire
Natomas Basin, including lands in the unincorporated portion of Sacramento County and
privately owned agricultural lands. This scenario proposes that a detailed management
prescriptions for all non-urban land in the Natomas Basin should be developed, including
specifications regarding the type and proportion of private agricultural crops.

While this scenario provided a vision for the entire Natomas Basin, it also included elements
that are outside the purpose and need or scope of the NBHCT and EIR/EIS. For example,
the County of Sacramento would not be a permittee under the NBHCP, and none of the
Applicants (City of Sacramento, Sutter County, or TNBC) or wildlife agencies (USFWS and
CDFG) have land use control over the unincorporated areas of the County of Sacramento.
Therefore, for purposes of the cumulative analysis and baseline conditions, the EIR/EIS
must assume that development in the unincorporated area of the County of Sacramento
would occur consistent with the existing land uses, General Plan designations, and zoning
that govern the lands within the Basin.

The suggested “ Acceptable HCP” would include 17,500 acres of acquired habitat based on a
1:1 mitigation ratio and retain 11,000 acres of agriculture or open space (Sacramento County
Airport buffer lands and other lands outside of the Permit Areas). Regarding assumptions
of the analysis for the type of land uses in the unincorporated portion of Sacramento
County, Table 3-4, page 3-20 of the Draft EIR/EIS provides this information. Based on the
adopted General Plan, non-urban uses in excess of 11,000 acres were assumed in the
EIR/EIS analysis. The “ Acceptable HCP” proposes a 1:1 mitigation ratio with acquisition of
lands based on habitat value. This mitigation approach falls within the range of alternatives
analyzed by the EIR/EIS, which includes an alternative at a 1:1 mitigation ratio, an
alternative with identified reserve zones, and a habitat-based mitigation program. The

“ Acceptable HCP” therefore does not propose either a new alternative or an alternative that
is significantly different from those analyzed in the EIR/EIS. Also, in its evaluation, the
EIR/EIS concluded that each of these alternatives would be infeasible.
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SECTION 1: INTRODUCTION TO THE FINAL EIR/EIS

No new mitigation measures have been suggested or included in the EIR/EIS. Some text
changes and additions to the mitigation policies of the NBHCP have been included for
clarification (see Section 1.3.2 above).

1.3.6 Adequacy of the EIR/EIS

Based on the standards included in CEQA and NEPA for adequacy of analysis, the Lead
Agencies have determined that with the clarifications, corrections, and supportive
information included in this Final EIR/FEIS and the proposed Final NBHCP, the Final
EIR/EIS complies with CEQA and NEPA. For purposes of NEPA, the federal lead agency
(i.e., USFWS]) is responsible for the final determination of adequacy.

The U.S. Environmental Protection Agency (USEPA) is authorized under Section 309 of the
Clean Air Act to review and comment on any matter subject to NEPA and to determine or
rate the adequacy of an EIS. The USEPA rated the Draft EIR/EIS as Environmental
Concerns (EC), which indicates that the USEPA has identified environmental impacts that
should be avoided to fully protect the environment, and Category 2, which indicates that
additional information, data, analysis, or discussion should be included in the Final EIS. The
report preparers have given considerable attention in responding to the comments of the
USEPA and providing, where necessary, clarifying information to respond to any concerns
raised by the USEPA. Each of the USEPA’s comments has been addressed in this Final
FIR/EIS.

1.4 Summary of Potential Environmental Impacts of Proposed
Action and Alternatives

Table 1-1 is reproduced from the Draft EIR/EIS that summarizes the potential impacts
associated with the Proposed Action and alternatives.
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SECTION 1: INTRODUCTION TO THE FINAL EIREIS

TABLE 11
Summary of Potential Environmental Impacts Associated with Proposed Action and Altematives
Alternative 1; Alternative 2: Alternative 4:
Increased Habitat-Based Alternative 3; Reduced Potential Alternative 5:
Proposed Action Mitigation Mitigation Reserve Zones  for Incidental Take No Action
4,2 Geology and Solls
Impact: | ess-than-significant increases in erosion impact: Greater |mpact; Greater Impact; Same as  Impact: Same as |mpact: Similar effects are
resulting from development of habitat reserves. impacts than the impacts than the Proposed Action,  Proposed Action. expected with case-by-case

Propesed Action, but
less than significant.

4.3 Water Resources

Impact: Less-than-significant increases in flood
potential resulting from management of habitat
reserves.

Impact: Same as
Propesed Action.

Impact: Potentiaily significant decreases in stormwater
quality resulting from development of habitat reserves.
Can be mitigated to a less-than-significant level,
EIR/EIS Mitigation Measure: Construction of habitat
reserves shall adhere to the requirements of the State
Water Resources Control Board’s General Permit for
Stormwater Discharges Associated with Construction
Activity, as amended from time to time, by filing an
Notice of Intent (NOI} with the Central Valiey Regional
Water Quality Control Board, For development activities
on each reserve site, the Conservancy shall prepare a
Stormwater Pellution Prevention Plan that includes best
management practices consistent with the City's
Administrative and Technical Procedures for Grading
and Erosion and Sediment Control and Sacramento
County's Erosion and Sediment Control Standards and
Specifications, regardless of whether the reserves are
jocated in Sacramento or Sutter County, Best
management practices shall focus on the control of
sediment discharge into local drains (e.g., through
installation of barriers such as silt fences and through
tracking controls) and the release of hazardous
materials from construction operations (e.g., through the
use of designated staging areas with onsite controls).

Impact: Greater
impacts than the
Proposed Action,
Can be mitigated to a
less-than-significant
level with mitigation,
EIRELS Mitigation
Measure: Same as
Proposed Action.

Impact: Less-than-significant impacts associated with
future water availability in the Natomas Basin.

Impact: Same as
Proposed Action,

Proposed Action, but
less than significant,

Impact: Same as
Proposed Action,

Impact. Greater
impacts than the
Proposed Action, Can
be mitigated to a
less-than-significant
level with mitigation.
EIR/EIS Mitigation
Measure: Same as
Proposed Action,

Impact: Same as
Proposed Action.
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Impact: Same as
Proposed Action.

Impact: Same as
Proposed Action.
EIR/EIS
Mitigation
Measure: Same
as Proposed
Action,

Impact: Same as
Proposed Action.

Impact: Same as
Proposed Action.

Impact: Similar to
Proposed Action.
EIR/EIS Mitigation
Measure: Same as
Proposed Action,

Impact: Same as
Proposed Action,

mitigation.

Impact: Similar effects are
expected with case-by-case
mitigation,

Impact: Similar effects are
expected with case-by-case
mitigation.

Impact: Similar effects are
expected with case-by-case
mitigation.
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SECTION 1: INTRODUCTION TO THE FINAL EIR/EIS

TABLE 1-1
Summary of Potential Environmental Impacts Associated with Proposed Action and Altematives
Alternative 1: Alternative 2: Alternative 4:
Increased Habitat-Based Alternative 3: Reduced Potential Alternative 5;
Proposed Action Mitigatlon Mitigation Reserve Zones  for Incidental Take No Action

4.4 Biclogical Resources

Impact: Marsh habitat as measured by rice fields,
canals and drains, and ponds and seasonally wet
areas would decline in the Natomas Basin by 8,087
acres (35 percent), 404 acres (23 percent), and 21
acres (22 percent), respectively, because of authorized
development. Permanent reserves would be
established, including 2,187.5 acres of managed
marsh and 4,350 acres of rice,

EIR/E|S Mitination Measure: As part of the process for
development review, the City and Sutter County will
include a provision that public or private development
projects that could support jurisdictional wetlands will
result in no net loss of wetlands and will ensure that
that wetlands functions and values will be maintained.

SAC/161795031060001(301.00C}

impact; Impacts to
marsh habitat
associated with
authorized
development wouid
be the same as
under the Proposed
Action. Permanent
reserves would be
established, inciuding
4,350 acres of
managed marsh and

Impact: Impacts to
marsh habitat
associated with
authorized

development would be
the same as under the

Proposed Action.
Permanent reserves
would be established,
including a combined
rice/fmanaged marsh
reserve acreage of

8,750 acres of rice, 9,687 acres.
EIR/EIS Mitigation EIREIS Mitigation
Measure: Same as Measure: Same as
Proposed Action. Proposed Action
NATOMAS BASIN HCP
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Impact: Same as

Proposed Action.

EIR/EIS
Mitigation
Measure: Same
as FProposed
Action,

Impact: Marsh
habitat as
measured by rice
fiekds, canals and
drains, and ponds
and seasonally wet
areas would decline
in the Natomas
Basin by 5,752
acres (25 percent),
277 acres (16
percent), and

15 acres (15
percent),
respectively
because of
authorized
development.
Permanent
reserves would be
established,
including 1,500
acres of managed
marsh and 3,000
acres of rice.
Measure: Same as
Proposed Action.

Impact: Marsh habitat is
expected to decrease by
appreximately the same

acreage as under the

Proposed Action because

of urban development.
Unknown benefits

associated with habitat
creation.



SECTION 1: INTRODUCTION TO THE FINAL EIREIS

TABLE 11
Summary of Potential Environmental impacts Associated with Proposed Action and Altematives
Alternative 1: Alternative 2: Alternative 4:
Increased Habitat-Based Alternative 3: Reduced Potential Alemative 5:
Proposed Action Mitigation Mitigation Reserve Zones  for Incidental Take No Action
Impact. Upland habitat in the Natormas Basin would Impact: Impacts to Impact: Impacts to Impact; Same as  Impact: Upland Impact: Upland habitat is
decrease by 9,188 acres (42 percent) because of upland habitat upland habitat Proposed Action.  habitat in the expected to decrease by

authorized development. Permanent reservas would
be established, including 2,187.5 acres of uplands,

Impact: Loss of riparian habitat in the Natomas Basin
generally would not occur.,

impact: Up to 8 acres (8 percent) of oak groves in the
Natomas Basin would potentially be removed because
of urban development.

Impact: Vemal pools could be affected in North
Natomas and potentially in other areas of the Natomas
Basin,

Impact: Approximately 8,512 acres of potential habitat
for the giant garter snake would be affected by
authorized development in the Natormas Basin.
Preservation of wetland habitat and creation and
management of reserves that support 6,562 acres of
giant garter snake habitat mitigates the impacts of the
coverad activities on giant garter snakes to a less-than-
significant level.

110

associated with
authorized
development would
be the same as
under the Proposed
Action, Permanent
reserves would be
established, including
4,350 acres of
uplands,

Impact: Same as
Proposed Action,

Impact: Same as
Proposed Action,

Impact: Same as
Proposed Action.

Impact: Impacts to
giant garter snake
habitat would be the
same as under the

associated with
authorized

development would be
the same as under the

Proposed Action,
Permanent reserves

would be established,
including 8,074 acres

of uplands,

Impact: Same as
Proposed Action.

Impagct: Same as
Proposed Action,

Impact: Same as
Proposed Action.

Impact: Impacts to
giant garter snake
habitat would be the
same as under the

Proposed Action. Proposed Action,
Approximately Approximately 9,687
13,125 acres of giant  acres of giant garter
garter snake habitat  snake habitat would
would be supported  be supporied by the
by the system of system of habitat
habitat reserves. reserves.
NATOMAS BASIN HCP
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Impact: Same as
Proposed Action,

Impact; Same as
Proposed Action.

[mpact: Same as
Proposed Action.

Impact; Same as
Proposed Action.

Natomas Basin
would decrease by
6,083 acres (28
percent) hecause of
authorized
development,
Pemanent
reserves would be
established,
including 1,500
acres of uplands,

Impact; Same as
Proposed Action,

Impact: Expected to
be approximately
the samse as
Proposed Action,

Impact: Expected to
be approximately
the same as
Proposed Action,

Impact:
Approximately
6,044 acres of
potential habitat for
the giant garter
snake would be
affected by
authorized
development in the
Natomas Basin,
Approximately
4,500 acres of giant
garter snake habitat
would be supported
by the system of
habitat reserves.

approximately the same
acreage as under the
Proposed Action because
of urban development.
Unknown benefits
associated with habitat
creation,

Impact: Same as
Proposed Action.

Impact: Expected to be
approximately the same
as Proposed Action,

Impact: Expected to be
approximately the same
as Proposed Acticn.

Impact: Giant garter
snake habitat is expected
to decrease by
approximately the same
acreage as under the
Proposed Action because
of urban development,
Unknown benefits
associated with habitat
creation.
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TABLE 1-1

Summary of Potential Environmental Impacts Associated with Proposed Action and Altematives

Proposed Action

Alternative 1;
Increased
Mitigation

Alternative 2:

Alternative 4;
Reduced Potential
for Incidental Take

Alternative 5:
No Action

Impact: Two Swainson’s hawk nesting territories with
remaining nest trees (NB-3 and NB-6) have the
potential to be abandoned because of authorized
development,

Impact: Swainson's hawk foraging habitat in the
Natomas Basin would decrease by 9,188 acres (42
percent) because of authorized development.
Permanent reserves woukl be established, including
2,187.5 acres of uplands that would be managed for
Swainson's hawk foraging habitat value.

Impact: Overall effects to other covered species
associated with habitat loss and creation would be less
than significant.

SAC/161795/031060001(001.00C)

Impact: Same as
the Proposed
Action.

Impact: Impacts to
Swainson's hawk
foraging habitat
associated with
authorized
deveiopment would
be the same as
under the Proposed
Action, Permanent
reserves would be

established, including including 8,074 acres

4,350 acres of of uplands,

uplands.

Impact: Simitar to Impact: Similar to Impact: Same as

Proposed Action. Proposed Action. Proposed Action.
NATOMAS BASIN HCP

Habitat-Based Alternative 3:
Mitigation Reserve Zones
Impact: Same as the impact: Same as
Proposed Action, the Proposed
Action,

Impact: Impacts to
Swainson’s hawk
foraging habitat
associated with
authorized
development would be
the same as under the
Proposed Action,
Perrmanent reserves
would be established,

Impact; Same as
Proposed Action,

FINAL EIREIS

Impact: Expected fo
be approximately
the same as the
Proposed Action,

Impact: Swainson's
hawk foraging
habitat in the
Natomas Basin
would decrease by
6,083 acres (28
percent) because of
authorized
development.
Permanent
reserves wouid be
estabiished
incdluding 1,500
acres of uplands,

Impact: Expected to
be approximately
the same as
Proposed Action,

Impact: Expected to be
approximately the same
as the Proposed Action.

Impact: Swainson's hawk
foraging habitat is
expected to decrease by
approximately the same
acreage as under the
Proposed Action because
of urban development.
Unknown benefits
associated with habitat
creation,

Impact: Expected to be
approximately the same
as Proposed Action.



SECTION 1: INTRODUCTION TQ THE FINAL EIREIS

TABLE 141
Summary of Potential Environmental Impacts Asscciated with Proposed Action and Altematives

Alternative 1: Alternative 2: Altemative 4:

Increased Habitat-Based Alternative 3: Reduced Potantial Alternative 5:
Proposed Action Mitigation Mitigation Reserve Zones  for Incidental Take No Action
Impact: Potentially significant effects to some other Impact: Same as Impact: Same as Impact: Same as  Impact: Expected to  Impact: Expected to be
special-status species (e.g., dwarf downingia, rose Proposed Action, Proposed Action. Proposed Action.  be approximately approximately the same
mallow, Cooper's hawk, American bittern, black temn, EIR/EIS Mitigation EIR/EIS Mitigation EIRVEIS the same as as Proposed Action,
lark sparrow, white-tailed kite, Pacific-slope flycatcher,  Measure: Same as  Measure: Same as Mitigation Proposed Action.
Bewick’s wren) can be mitigated to a less-than- Proposed Action, Proposed Action, Measure: Same EIR/EIS Mitigation
significant level, as Proposed Measure: Same as
EIR/EIS Mitigation Measure: Preconstruction surveys Action, Proposed Action.
required pursuant to Section V.A.1 of the HCP shall
encompass the habitat areas that could support dwarf
downingia or rose mallow, If dwarf downingia or rose
mallow are found during the habitat surveys, mitigation
shall conform to the mitigation requirements for Delta
tule pea and Sanford's arrowhead as described in the
HCP and in accordance with the California Native Plant
Protection Act.
Preconstruction surveys required pursuant to Section
V.A.1 of the HCP shall encompass the habitat areas
where nesting birds could occur. In accordance with the
requirements of the Migratory Bird Treaty Act,
vegetation containing an occupied nest and an
appropriate-sized buffer around the nests of Cooper's
hawks, American bitterns, black terns, lark sparrows,
white-tailed kites, Pacific-siope fiycatchers, and
Bewick’s wrens shall not be removed until the nest has
heen abandoned by the nesting pair or the young have
fledged.
Impact; No impact to fish species of concem would Impact: Same as impact: Same as Impact: Same as  |mpact Same as Impact: Same as
ocCur, Proposed Action. Proposed Action. Proposed Action.  Proposed Action. Proposed Action.
Impact; Net reduction in waterfowl habitat would be Impact: Similar to Impact: Similar to the Impact: Similarto  |mpact: Similar to Impact: Similar to the
less than significant. the Proposed Proposed Action. the Proposed the Proposed Proposed Action,
Action. Action. Action,
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SECTION 1: INTRCDUCTION TO THE FINAL EIREIS

Alternative 2:
Habitat-Based

TABLE 1-1
Summary of Potential Environmental Impacts Associated with Proposed Action and Altematives
Alternative 1:
Increased
Proposed Action Mitigation

Mitigation

Alternative 2:
Reserve Zonhes

Alternative 4:
Reduced Potential
for Incidental Take

Alternative 5:
No Action

4.5 Cultural Resources

Impact: Potentially significant increase Impact: Greater

in the potential to disturb unknown, subsurface cultural  impacts than the
resources resulting Proposed Action.
from development of habitat reserves. Can be mitigated to
Can be mitigated to a less-than-significant level. a less-than-

significant level,
EIR/EIS Mitigation
Measure: Same as
Proposed Action.

EIR/EIS Mitigation Measure: Parcels
being considered for habitat reserves shall undergo

preconstruction literature review and/or field surveys,
based on the

discretion of a qualified archaeologist. Based on the
findings of the cultural resource review and the
potential for land disturbance to occur on the reserve,
the Natomas Basin Conservancy could be required to
complete an archaeological report and implement site-
specific mitigation measures as a condition for
restoration,

and

In the event that any historic or archaeological features
(surface or subsurface) or deposits, including locally
darkened soil (*midden”™) that could conceal cultural
deposits, animal bone, shell, obsidian, mortars, or
human remains are uncovered during construction, work
within 100 feet of the find shall cease. A qualified
archaeologist and a representative of the Native
American Heritage Commission shall ba consulted to
develop, if necassary, further mitigation measures to
reduce any archaeological impacts to a less-than-
significant level before construction continues,

and

When Native American archaeological, ethnographic, or
spiritual resources are involved, all identification and
treatment shall be conducted by qualified archaeologists
who are either cartified by the Society of Professional
Archaeologists (SOPA) or who meet the federal
standards as stated in the Code of Federal Regulations
(36 CFR 61), and Native American representatives who
are approved by the local Native American community

SACHE1795/031060001(001.00C)

Impact: Greater
impacts than the
Proposed Action. Can
be mitigated to a
less-than-significant
level.

EIR/EIS Mitigation
Measure: Same as
Proposed Action.

NATOMAS BASIN HCP
FINAL EIREIS

Impact: Same as
Proposed Action,
EIR/EIS
Mitigation
Measure: Same
as Proposed
Action,

Impagt: Similar to
Proposed Action.
Measure: Same as
Proposed Action,

Impact: Similar effects are
expected with case-by-case
mitigation.

113



SECTION 1: INTRODUCTION TO THE FINAL EIREIS

TABLE 1-1
Summary of Potential Environmental Impacts Assaciated with Proposed Action and Altematives

Alternative 1: Altemative 2:
Increased Habhitat-Based
Proposed Action Mitigation Mitigation

Alternative 4:
Reduced Potential Alternative 5:
for Incidental Take No Action

Alternative 3:
Reserve Zones

as scholars of their cultural traditions. If no such Native
American is available, persons who represent tribal
governments and/or organizations in the locale in which
resources could be affected shall be consulted, When
historic archaeological sites or historic architectural
features are involved, all identification and treatment are
to be carried out by historical archaeologists or
architectural historians, These individuails shall meet
either SOPA or 36 CFR 61 requirements,

and

If human bone of unknown origin is found during
construction, all work shall stop in the vicinity of the find
and the County Coroner shall be contacted immediately.
If the remains are determined to be Native American,
the coroner shall notify the Native Amaerican Heritage
Commission, who shall notify the person it believes to
be the most likely descendant The most likely
descendant shall work with the contractor to develop a
program for re-internment of the human remains and
any associated artifacts. No additional work is to take
place within the immediate vicinity of the find until the
identified appropriate actions have been carried out.

1-14 NATOMAS BASIN HCP
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SECTION 1: INTRODUCTION TO THE FINAL EIREIS

Alternative 2:
Habitat-Based

TABLE 11
Summary of Polential Environmental Impacts Associated with Proposed Action and Altematives
Alternative 1:
Increased
Proposed Action Mitigation

Mitigation

Alternative 3:
Reserve Zones

Alternative 4:
Reduced Potential
for Incidental Take

Alternative 5:
No Action

4,6 Land Use/Consistency With Adopted Plans and Policies

Impact: Less-than-significant land use Impact; Same as
compatibility/plan inconsistency impacts. Proposed Action.

Impact: Significant loss of farmland, Not likely to be Impact: Greater

mitigated to a less-than-significant level, . impacts than the
EIR/EIS Mitigation Measure: To the extent practicable  Proposed Action.

(and to the extent that biological goals are not
compromised), development of site-specific
management plans will incorporate provisions that
consider farmlands and agricultural use.

4.7 Social and Ecanomic Conditions ’
Impact: Less-than-significant changes in local

EIR/EIS Mitigation
Measure; Same as

Proposed Action.

impact; Greater

employment and tax revenues to Sacramento and impacts than the

Sutter counties. Proposed Action,
but less than
significant,

4.8 Traffic

Impact: Potentially significant increase Impact: Greater

in the potential for traffic safety conflicts resulting from  impacts than the
deveicpment of habitat reserves, Can be mitigatedtoa  Proposed Action.
less-than-significant level. Can be mitigated to
EIR/EIS Mitigation Measure: Prior to commencing a less-than-

significant level,
EIR/EIS Mitigation
Measure: Same as
Proposed Action,

substantial habitat reserve development activities, the
Conservancy shall evaluate traffic levels on any
adjacent rural roadways that would provide construction
access. Where potential traffic-safety impacts are
identified, the Conservancy and/or its cantractor shall
prepare a Traffic Control Plan that addresses potential
impacts to public safety and other construction-related
nuisances. The Traffic Control Plan shall be reviewed
and approved by the City of Sacramento and/or Sutter
County, and should be submitted for review by
Sacramentoe County for projects located within the
unincerporated portion of Sacramento County, Traffic
management measures to be included in the Traffic
Control Plan include, but are not limited to, the following:

SAC/161785/031060001(001.D0C)

Impact: Same as
Proposed Action,

Impact: Greater
impacts than the
Proposed Action,
EIR/EIS Mitigation
Measure: Same as
Proposed Action,

Impact: Greater
impacts than the
Proposed Action, but
less than significant,

Impact; Greater
impacts than the
Proposed Action, Can
be mitigated to a
less-than-significant
level,

EIR/EIS Mitigation
Measure: Same as
Proposed Action,

NATOMAS BASIN HCP
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Impact; Same as

Proposed Action.

lmpagct: Same as
Proposed Action.
EIR/EIS
Measure: Same
as Proposed
Action.

Impact: Same as

Proposed Action.

Impact Same as

Proposed Action,

EIR/EIS
Mitigation
Measure: Same
as Proposed
Action.

Impact: Same as
Proposed Action,

Impact: Similar to
the Proposed
Action.

EIR/EIS Mitigation
Measure: Same as
Proposed Action,

Impact: Same as
Proposed Action.

Impact: Similar to
Proposed Action.
Measure: Same as
Proposed Action,

Impact: Similar effects are
expected with case-by-case
mitigation.

Impact: Similar effects are

expected with case-by-case
mitigation,

Impact: Similar effects are
expected with case-by-case
mitigation,

Impact: Similar effects are
expected with case-by-case
mitigation,
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SECTICN 1: INTRCDUCTION TO THE FINAL EIR/EIS

TABLE 1-1
Summary of Potentizd Environmental Impacts Associated with Proposed Action and Altematives
Alternative 1: Alternative 2: Alternative 4;
Increased Habitat-Based Alternative 3: Reduced Potential Alternative 5:
Proposed Action Mitigation Mitigation Reserve Zones  for Incidental Take No Action

*  Provide adequate waming to users of the

roadway in the vicinity of the construction, using

signs or other means visible from the roadway
® Provide adequate assistance to the public in

navigating the construction site through the use of

flagmen
= |nstall adequate signage for construction zones

and detours
¢ [ftraffic and circulation would be interrupted for an

extended period, provide for the opportunity for

public input from affected residents
4.8 Noise
Impact: Potentially significant increase in noise-related  Impact: Greater Impact: Greater Impact: Same as  Impact: Similar to Impact: Similar effects are

nuisances resulting from development of habitat
reserves. Can be mitigated to a less-than-significant
level,

EIR/EIS Mitlgation Measure: Prior to commencing
substantial habitat reserve development activities, the
Conservancy shall detenmine if residences or other
sensitive receptors are located within 1,000 feet of the
construction site. If sensitive receptors are located within
1,000 feet of the construction site, operation of
construction equipment and vehicles would occur
between the hours of 7:00 a.m. and 6:00 p.m., Monday
through Saturday, and between 9:00 a.m. and 6:00 p.m.
on Sunday.

1-16

impacts than the
Proposed Action.
Can be mitigated to
a less-than-
significant level.
EIR/EIS Mitigation
Measure: Same as
Proposed Action.

impacts than the
Proposed Action. Can
be mitigated to a
less-than-significant
level.

EIREIS Mitigation
Measure: Same as
Proposed Action.

NATOMAS BASINHCP
FINAL EIREIS

Proposed Action.
EIR/EIS
Mitigation
Measure: Same
as Proposed
Action,

Proposed Action.
EIR/EIS Mitigation
Measure: Same as
Proposed Action.

expected with case-by-case
mitigation,

SACH&1795/431060001(001,00C)



SECTION 1: INTRODUCTION TQ THE FINAL EIREIS

TABLE 11
Summary of Potential Environmental impacts Associated with Proposed Action and Allematives
Alternative 1: Alternative 2: Alternative 4:
Increased Habitat-Based Alternative 3: Reduced Potential Alternative 5:
Proposed Action Mitigation Mitigation Reserve Zones  for Incidental Take No Action

4.10 Alr Quality

Impact: Pofentially significant increase in NOx and
PM 1o resulting from development of habitat reserves.
Can be mitigated to a less-than-significant level.
EIR/EIS Mitigation Measure: The following measures
shall be implemented to reduce emissions of ozone
precursors during construction activities on the habitat
reserves:

®  Tothe extent feasible, the Natomas Basin
Conservancy shall work with contractors that use
low=NO,, heavy-duty construction vehicles.

*  Construction activities shall be phased to reduce
the simultaneous operation of construction
equipment,

®  The contractor shall perform routine tuning and
maintenance of construction equipment,

&  The contractor shall use existing on-site electric

power sources in place of diesel generators to the

extent that these sources are available.
and

The following measures shall be implemented to
reduce construction-related emissions of fugitive dust
(PMo).

¢ The contractor shall reduce or suspend grading
and excavation activity during windy periods (i.e.,
winds in excess of 15 miles per hour),

*  The contractor shall post and enforce speed limits

on unpaved driving areas.

¢  The coniractor shall apply water twice daily to
disturbed areas and active construction sites.

®  The contractor shall treat completed sites with soil

binders or vegetation.

SACAB1795031060001(C01,DOC)

Impact; Greater
impacts than the
Proposed Action.
Can be mitigated to
a less-than-
significant level.
EIREIS Mitigation
Measure: Same as
Proposed Action.

Impact: Greater
impacts than the
Proposed Action, Can
be mitigated to a
less-than-significant
level.

EIR/EIS Mitigation
Measure: Same as
Proposed Action.

NATOMAS BASIN HCP
FINAL EIR/EIS

Impact: Same as
Proposed Action,
EIR/EIS
Mitigation
Measure: Same
as Proposed
Action,

|mpact: Similar to
Proposed Action.
EIR/EIS Mitigation
Measure: Same as
Proposed Action.

Impact: Similar effects are
expected with case-by-case
mitigation,



SECTICN 1: INTRODUCTION TO THE FINAL EIREIS

TABLE 1-1

Summary of Potential Environmental Impacts Associated with Proposed Action and Altematives

Proposed Action

Alternative 1:

Increased
Mitigation

Alternative 2:
Habitat-Based
Mitigation

Alternative 3:
Resarve Zones

Altarnative 4:
Reduced Potential Alternative 5
for Incidental Take No Action

e  Dirt shall be washed off trucks and other
equipment before leaving the construction site.

4.11 Public Health and Safety

Impact: Less-than-significant public health and safety
impacts resulting from the creation of habitat reserves
within the bird-strike zones of Sacramento
Intemational Airport,

Impact: Greater
impacts than the
Proposed Action,
but less than
significant.

Impact: Greater
impacts than the
Proposed Action, but
less than significant,

Impact: Same as

Proposed Action,

Impact: Similar to
Proposed Action,

Impact: Similar effects are
expected with case-by-case
mitigation.

NATOMAS BASIN HCP
FINAL EIREIS
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SECTION 2

Modifications and Updates to the Draft EIR/EIS

This section presents the changes to the Draft EIR/EIS in this Final EIR/EIS (Section 2.1). Tt
also summarizes the revisions to the Draft NBHCP (Section 2.2). For specific text changes to
the NBHCP, the reader is referred to the Final NBHCP for a complete reading of the text
changes.

2.1 Changes to the Draft EIR/EIS

This section identifies changes to the EIR/EIS made as a result of comments on the Draft
EIR/EIS. Additional text is presented as underlined text and deleted text is presented as
strikethrough-text. Each noted change is introduced in this section using italicized fext that is
provided as context for the reader — the italicized text, however, is not a change to the Draft
EIR/ES.

As discussed in Section 1.3 of this Final EIR/EIS, these revisions do not alter the conclusions
in the Draft EIR/EIS.

Changes to Section 1.1.1, Summary of Key Issues
The following sentence is added after the first sentence in the second paragraph on page 1-1 of the Draft

EIR/EIS:
The term “permittees” is also used to describe certain entities—RI 1000 and

Natomas Mutual—which have not submitted applications for permits at this time
based on the NBHCP, but may choose to become Applicants, and, if incidental take
permits are granted, may choose to become permittees in the future,

Changes to Section 1.5, Regulatory Framework

The following text has been added to Section 1.5 of the EIR/EIS to describe more fully CDFG's
requirements for protected species:

1.5.8. California Fully Protected Species Provisions. Sections 3511, 4700, 5050, and

5515 of the California Fish and Game Code prohibit the taking of fully protected
birds, mammals. amphibians, and fish, respectively. In the Natomas Basin, fully
protected species include the white-tailed kite, greater sandhill crane, and American
peregrine falcon.

Changes to Section 2.2.4, Reclamation District No. 1000 and Section 2.5.5,
Natomas Mutual.

Figure 2-4 has been cdited to label key canals and drains.

SACHE1795031060001(001.D00C) NATOMAS BASIN HCP 21
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SECTION 2: MODIFICATIONS AND UPDATES TO THE DRAFT EIREIS

Changes to Section 2.3.4, Activities not Covered by Incidental Take Permits

The description of activitics not covered by the incidental take permits in Section 2.3.4 of the EIR/EIS
has been revised as follows:

» Additional Regulations. In addition to the Section 10(a)(1)(b) and Section 2081
permits, the permittees also would comply with all other applicable local, state,
and federal regulations, laws, or ordinances. These include, but are not limited
to, the following: U.S. Army Corps of Engineers Clean Water Act Section 404
permits; State Water Quality Control Board/Regional Water Quality Control
Board Section 401 water quality certification and/or waste discharge
requirements; and-CDFG Streambed Alteration Agreements pursuant to Fish and
Game Code Division 2, Chapter 6, Section 1600 et seq.; and State Reclamation

Board Encroachment Permits pursuant to Section 8710 of the California Water
Code.

Changes to Section 2.4.6.3, Water Agencies’ Conservation Measures
The following text changes have beent made to the Section 2.4.6.3, on page 2-43, first paragraph:

RD 1000’s and Natomas Mutual’s primary management efforts focus on keeping the
canal systems functioning in a manner that ensures timely movement of irrigation
water for agricultural purposes, and ensures drainage of agricultural water and
storm flows from lands within the Natomas Basin. RD 1000 and Natomas Mutual
carry out these activities to provide agricultural water to irrigated lands, address
public health and safety concerns, and_minimize damage to planted crops and other
property from flooding.

Changes to Table 3.1, Description of Land Use/Habitat Categories

The following change has been made to Table 3.1 of the Draft EIR/EIS, whiclh has been edited to
clarify a location:

Ponds and Wetland/marsh areas, including Prichard-s-kake-the area around the North Drain
Seasonally {near RD 1000 Pumping Plant #2} and several isolated locations throughout the
Wet Areas Natomas Basin. Based on DWR's “water surface” land use category and some

“riparian vegetation” categories, with additional information provided by May &
Associates data and aerial photo interpretation.
Changes to Section 3.3.3, Water Supply

The following changes have been made to Section 3.3.3 (page 3-8, first paragraph} to clarify
RD 1000’s irrigation operation and Natomas Mutual’s water supply contracts:

Irrigation water also includes return flows from rice fields, which is eonveyedte

downstream-users-through-the RD1000-drainage system-held within a “closed system” that

re-uses the water within the basin without release to the Sacramento River. The closed

system is maintained from April through August. Natomas Mutual manages the

consolidated and appropriative water rights in the area, and serves approximately 238

landowners covering approximately 36,000 acres. FoHowingthe-developmentof thefederal
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and—prewdes—ei—&p—%%@@@—ae%e—feet—eﬁ@#’—wa{e%The Natomas farmmg
community began operations after installation of the river levees between 1916 and

1919. The landowners secured senior water rights. Nearly 30 vears later, the Central
Valley Project (CVP) was built and in 1946 Natomas Mutual entered into a contract

with the Bureau of Reclamation for certain water supplies under a settlement
contract. This settlement contract does not replace the amounts of water Natomas
Mutual is entitled to divert under its pre-existing rights, licenses, and permits.

On page 3-8, sccond paragraph, the following text revisions have been made:

Although tThe average historical diversions from these five plants is approximately

80,000 acre-feet per year-, Natomas Mutual delivers approximately 110,000 acre-feet
on average. The “closed system” enables Natomas Mutual to re-use water

effectively reducing its diversions by an average of 30,000 acre-feet per year. The
State Water Resources Control Board has ruled that Natomas Mutual should be
credited for that effort.

On page 3-9, first full paragraph (following bullet at top of page), the following text revisions have
beent made:

Although the pumping facility descriptions above list localized areas for each plant,
the closed system is so interconnected that it actually re-circulates water throughout

the enhre system, Recent-improvements-in-the drainwaterrecireulation system-have

m—Conservahon efforts begun in ]986 have contnbuted to long-term! substantlal
improvements in the drain water system. The re-circulation improvements have

provided a more flexible matching of supply, and demand and have reduced the
impacts on the Sacramento River.

On page 3-9, the following fext has been deleted from the middle of the second full paragraph, starting
on line 8 of that paragraph:

Changes to Section 3.4.1, Land Use and Habitats in the Natomas Basin
Section 3.4.1, page 3-11, first full paragraph, starting on line 4, has been revised to clarify the
drainage pattern in the Natornas Basin.

The drainage pattern of the Basin has been altered so that during the spring and

summer months, agricultural runoff is pumped into the RD 1000 system of drains
and re-circulated until August. At that point, runoff is pumped into the KB1040

system-of-drains-and-into-the Sacramento River at several places.
Changes to Section 3.4.2.1, Species to be Covered Under the ITPs.

Figure 3-5 has been edited to reflect that Swainson’s hawk nest tree NB-18 was removed in 1998,

SACH61795/031060001{001.DCC) NATOMAS BASIN HCP 25
FINAL EIR/EIS



99 > ':E
. Z.Z
4 e
B-13 o 0
: QEO
i o
i i 0l
v ': Q
W, o S
AN Il 0
S s 1
0\3 T :
(. o Road H
<& ‘:
o N g ‘:
Lo '\)$ g .
. yoLoGO =
T Swainson's \
i‘ Hawk Zone o
SUTTER COUNTY E PLACER ¢
T SACRAMENTO COUNTY ™ (' ganm e OUNTY
RAMENTO CounTy
— Tree Removed
" in 2002
2 Elverta Road
&
Do 39
N
- B~-40 — Tree Removed
P 41 ONg in 2002
' NB-42 NB-26
Elkhorn Blyd.
0 Tree Removed
\‘, PNB-S [ in 2002
:“___1‘.%“ B8 NB-7
\‘\ 86-48 S —Tree Removed
NBE4N] in 2002 Tree Removed
v B50 R B-6 in 2000
e > Del Paso Road Onp-24
52
NB-X3 dne
¥ NB-§5 NQ-56 m Tree Removed
N ~ N\ NB-4D - in 1998
- <o b NB-1 3 PNB-3 - wf\
< idnB-57 2 p
[~]
Q S Inp-ss &
O Y, San_Juan Road
Ot
@]
[ o
Z 4
LEGEND j
@ Swainson's Hawk Records 27

Source: Natomas Basin Conservancy - 2001

1] 1 .__2 Miles

1 Inch — 10,000 Fest

FIGURE 3-5

ACTIVE SWAINSON'S HAWK NESTS
REVISED NATOMAS BASIN HCP

CH2MHILL -~



SECTION 2 MODIFICATIONS AND UPDATES TO THE DRAFT £IRIEIS

Changes to Section 4.1.2.2, Actions Included in the Cumulative Impacts Analysis

The following text revisions are inserted before the first paragraph in Section 4.1.2.2, page 4-7, to
clarify for the reader the approach to cumulative impacts analysis:

The EIR/EIS evaluates the cumulative effects of past, present, and reasonably
foreseeable development in the Basin. With respect to past development,

development that occurred prior to 1997 when the USFWS approved the original
NBHCP is included in the baseline conditions for purposes of evaluating the effects

of, implementing the NBHCP on Covered Species. To account for the effects of

present development, the development that occurred between 1997 and 2002 (the
time between adoption of the original NBHCP by the City and preparation of the
revised NBHCP) is included in the evaluation of the combined effects of the

17,500 acres of authorized development. To account for the effects of future
development, the EIR/EIS relies on the adopted general plans and community plans
of the City, and Sutler and Sacramento Counties as a reasonable basis for predicting
the extent, amount, and location of future development. Based on these adopted
plans, the Draft NBHCP contemplates the development of up to 17,500 acres of
reasonably foreseeable development in the Basin as further described below, and

development in the Natomas Basin in excess of this acreage is not reasonably
foresecable,

The following text has been added to Section 4.1.2.2 to clarify the rationale for defining reasonably

foreseeable actions relevant to the cumulative impact analysis of the Proposed Action.

This EIR/EIS includes past, present, and reasonably foreseeable actions that have the
potential, in combination with the effects of the Proposed Action, to result in
cumulative impacts. Such actions include those that:

e involve the submission of an urban development permit or other permit
application to a federal or non-federal agency with approval authority;!

o are related to the types of impacts attributable to those that would result from
implementing the Proposed Action; or

related planning document, or in a prior environmental document that has been
adopted or certified, and that described or evaluated regional or area-wide
conditions contributing to the cumulative impact.

On the basis of these criteria, the actions identified for consideration in the
cumulative impacts analysis are described below. The discussion of cumulative
development is contained in Section 4.1.2.3 of this EIR/EIS and is based on available
information regarding permit applications and long-range planning documents
adopted by the City of Sacramento, Sacramento County, and Sutter County.

Generally, the analysis of cumulative effects, as summarized below and evaluated
throughout this EIR/FIS, includes actions that could affect the management of
covered species in the Natomas Basin or in other parts of their range. This broad
scope helps provide an understanding of the relative importance of the Proposed
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Action to overall population conditions. These other management actions include
federal and state wildlife refuges, as prescribed by other state and federal programs,
and in other HCPs. The management included in the analysis of cumulative effects is
as follows.

The following text has been added to the third paragraph on page 4-8 in Section 4.1.2.3. of the
EIR/EIS to address comments raised regarding consistency with the NBHCP.

Specific land use plans have not been prepared for future development of this
10.000-acre area as part of this long-range planning effort to guide future

nnexations {i.e., the Joint Vision). No specific land u r projects have been
proposed for development under the Joint Vision at this time. Until the Joint Vision
planning effort is completed, the status of landowner requests for development
entitlements to authorize urban development outside the City’s sphere of influence
and County’s urban services boundary remain uncertain, These requests include,
specifically, any development grggggals for the West Lakeside and Greenbriar Farms
that may not be approved by th under the prior NBHCP settlement agreement
until the Joint Vision effort is comglgﬁd. To control further the potential for
development in the Natomas Basin in excess of 17,500 acres, the NBHCP states that
future annexation and development requests in unincorporated portions of the
Basin, such as the West Lakeside and Greenbriar Farms properties, may not seek
take authorizations under the NBHCP by annexing to the City.

Changes to Section 4.1.2.3, Other Potential Actions in the Natomas Basin

The following text in Section 4.1.2.3, page 4-9 has been changed to clarify Natomas Mutual’s
operation:

Natomas Mutual pumping plant consolidation. Natomas Mutual operates three

pumpmg plants along the Sacramento Rlverhaﬁd—is-eu—ﬂenﬂy—s#udymg&nepe{em}a{

. ! . e et ] ] nitiated-atthistime. and hwo
pumping plants in the Cross Canal. Natomas Mutual has studied the consolidation
of all five pumping plants into only two diversions from the Sacramento River,
complete with state-of-the-art positive fish barriers. The consolidation project is
beginning in the final design stage and construction is slated for 2003-2005. CEQA
compliance will be completed by 2003. The project will create improvements to
habitat in the Cross Canal and some sections of the internal delivery system will also
be modified to improve habitat and connectivity,

Changes to Section 4.11, Public Health and Safety

Text has been added to the introduction in Section 4.11(Public Health and Safety) to clarify the
likelihood of birds at the Sacramento International Airport. The new text is added to the end of the
last paragraph of the introduction section on page 4-159.

Adverse health and safety effects from urban development are unlikely because
aircraft/bird strikes are attributed primarily to large waterfowl rather than the small
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passerine birds that are typically associated with urban development (e.g., scrub
jays, mockingbirds, house sparrows).

Changes to Appendix C, Summary of Previous Environmental Review of Planned
Urban Development

The Draft EIR/EIS inadvertently omitted the following discussion front Appendix C. The following
text has been added to Tables C-5 and C-8 (in Appendix C of the EIR/EIS) to summarize prior

evaluation of airport/land use encroachment issues relevant to the NBHCP Covered Activity of
Planmned Development:

TABLEC-5
Prior Analysis of Land Use impacts from Planned Urban Development in the Natomas Basin

Level of
Level of L Significance
Significance Mitigation with
Mitigation

Impact Action

City of Sacramento General Plan EiR

=

No impacts identified  N/A NA NIA
for land use conflicts

between Sacramento

International Airport

and authorized

development.

North Natornas Community Plan EIR

=
=

Impact 4.6-2(A). No ~ N/A N/A
mpacts identified for

South Natomas Community Plan EIR

for land use conflicts

between Sacramento
: d

and authorized

development.

3

Sutter County General Plan EIR

lmpact412 The  Significant  !mplement General Plan Goals ~ Lgssthan =~ No furher

proposed General 1.C, 1.E, 1.F, and §.C; Policies Significant action
to conflict with 1F-2 1F-3 1.F4, 9C-1,9C2
adjacent land uses or 9.C-3,9.C-4, and 9.C-5; and
cause a substantial Implementation Programs 1.4 and
adverse change in the 17
the Sacramento international
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TABLE C-5
Prior Analysis of Land Use Impacts from Planned Urban Development in the Natomas Basin
Level of
Level of s Significance .
Impact Significance Mitigation with Action
Mitigation
. )
Alrport does not create a conflict fland =
South County shall review all new
development projects within the
overflight 2ones for consistency ! i -
comprehensive land use plan,
TABLE C-8
Prior Analysis of Noise Impacts from Planned Urban Development in the Natomas Basin
Level of
Level of s e Significance .
Impact Significance Mitigation with Action
Mitigation
City of Sacramento General Plan EIR
| - quif Full mitgat - . Signif .
residences in the amending local naise control Council
cinify of S : 086 ;
would be exposed to and rerouting air traffic. The City social, and
@Mﬁf—hﬂ : . M{;@Mggﬂ_m_mg___ E mﬂm__[ 7
consideration prior fo flight modifications. impacts to
the North Natomas below-
; 1y F signific
Update {see impacts levels.
below).
North Natomas Community Plan EIR .
exposures will not Significant Significant
affect land-use
compatibility in
Update Area because
: L
outside the 60 dB
CNEL contour,
South Natomas Community Plan EIR
identified between
ento
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TABLE C-8
Prior Analysis of Noise Impacts from Planned Urban Development in the Natomas Basin

Level of
Significance
with
Mitigation

Level of

Impact Significance

Mitigation Action

. .
and authorized
development.

Sutter County General Plan EIR

No noise impacts N/A
dentif

Sacramento

International Airport

and authorized
development,

=
5
=

2.2 Changes to the Draft NBHCP

This section summarizes the key changes to the NBHCP. Specific text revisions are in the
Final NBHCP, and the corresponding clarifications have been made to the IA.

o The conservation strategy for covered vernal pool species has been refined and clarified
to more clearly state that the most recent and comprehensive USFWS survey guidelines
must be used to determine the presence of covered species.

e Additional language regarding connectivity of the Mitigation Lands has been added to
clarify the approach to connectivity. This new language adds a provision for TNBC to
purchase lands that could potentially be targeted by the Water Agencies for closure,
adds specificity to the review process under the ESA and CESA that would be required
if such a closure were to occur, and adds text on the review requirements relevant to the
giant garter snake in the 1-mile Swainson’s Hawk Zone.

s Additional changes to the text on the East Drainage Canal and the North Drainage Canal
with in Sutter County’s Permit Area include construction of fences along the shared
boundary of urban development and the canals. Sutter County will consult with the
Wildlife Agencies to determine design strategies that would enhance conditions for
giant garter snake movement through the North and East Drainage Canals. The
additional text also presents possible strategies including expanded buffer areas and
modified canal cross sections is Sutter County and the Water Agencies determine that
such measures are feasible.

e Additional information was prepared to explain and clarify in greater detail the basis for
the analysis of impacts to Swainson’s hawk foraging habitat. This information is
included as Appendix K of the NBHCP (Addendum to the Biological Resources
Technical Memorandum). The Addendum provides additional information to clarify
habitat conditions (baseline and future) for the Swainson’s hawk, specifically the
quantity and availability of foraging opportunities, and also updates the discussion of
potential effects of removal of nest trees. Further clarification also has been provided in
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the NBHCP text regarding adjustments that may be made as part of the adaptive
management program to address changes in foraging habitat that could occur during
the permit term.

An updated fee study has been added as Appendix B of the NBHCP. This updated fee
study contains updated estimates for monitoring and adaptive management costs.

Clarification has been added regarding TNBC’s ability to “trade-out” Mitigation Lands
(i.e., to sell Mitigation Lands in exchange for higher quality lands).

Text has been added clarifying that conservation easement will be secured on all
Mitigation Lands acquired in fee title by the Plan Operator after the Plan Operator has
confirmed: (1) the final location of each of the reserves, and (2) management and/or
restoration and enhancement measures are being implemented on the final reserve site.

Text has been added to clarify the process for including non-listed Covered Species in
the 2081 permits should these species be listed in the future.

Clarification has been added regarding the geographic scope of monitoring activities for
Covered Species in the Natomas Basin.
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SECTION 3

Responses to Comments

This section presents the responses to comments. It includes a set of five Master Responses
to issues raised in the comment letters (Section 3.1) and it also includes individual responses
to comments (Section 3.2 and Attachment 2).

3.1 Summary of Major Comment Responses

In reviewing the comments received on the Draft EIR/EIS, it was apparent that many
commentors raised similar and overlapping issues. Consequently, to aid the decisionmakers
and the reviewing public, the following Master Responses have been developed to address
key comments raised. The intent of the Master Responses is to provide background and
concise responses on each of the commonly raised issues to support the more specific
responses included in the response to individual comments (Section 3.2 of the Final
EIR/EIS). These Master Responses are intended to supplement, but not replace, specific
responses to individual comments submitted. The responses are not intended to address
every issue raised. The comments fall into the following general categories:

e Mitigation Ratio (Section 3.1.1)

o Connectivity (Section 3.1.2)

¢ Joint Vision {Section 3.1.3)

e Cumulative Impacts (Section 3.1.4)

+ Swainson’s Hawk Foraging Habitat (Section 3.1.5)

3.1.1 Master Response 1: Mitigation Ratio

Several commentors have raised questions or concerns regarding the proposed
0.5:1 mitigation ratio included in the NBHCP, including;:

* Derivation and analysis of mitigation ratio;
» Differing mitigation ratios for NBHCP and other HCPs;

» Biological effectiveness of the NBHCP mitigation ratio developed for the Covered
Species (also see Addendum to the Biological Resources Technical Memorandum,
Appendix K of the Final NBHCP);

¢ Derivation of the economic feasibility of the mitigation ratio.

As discussed below and consistent with the USFWS’s HCP Handbook, the mitigation ratio
selected for the NBHCP is designed to mitigate for the loss of species and habitat values
specific to the Plan Area as demonstrated by the NBHCP Biological Resources Technical
Memorandum (see Appendix H of the NBHCP) and the Addendum to the Biological
Resources Technical Memorandum (see Appendix K of the Final NBHCP).
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3.1.1.1 Types of Mitigation Measures that HCPs Should Include

Many commentors have focused on the mitigation ratio as a measure of the adequacy of the
NBHCP’s mitigation program. Commentors have suggested that the 0.5:1 mitigation ratio is
inadequate for purposes of mitigating the effects of incidental take of the covered activities.
It is important to note that the validity and effectiveness of an HCP’s mitigation program is
not determined exclusively on the mitigation ratio for acquisition of mitigation lands. For
example, Chapter 3 of the HCP Handbook notes that:

Mitigation actions under HCPs usually take one of the following forms:

(1) avoiding the impact (to the extent practicable); (2) minimizing the impact;
(3) rectifying the impact; (4) reducing or eliminating the impact over time;
or (5} compensating for the impact. For example, project effects can be

(1) avoided by relocating project facilities within the project area;

(2) minimized through timing restrictions and buffer zones; (3) rectified by
restoration and revegetation of disturbed project areas; (4) reduced or
eliminated over time by proper management, monitoring, and adaptive
management; and (5) compensated by habitat restoration or protection at an
onsite or offsite location. In practice, HCPs often use several of these
strategies simultaneously or consecutively.

The NBHCF’s Operating Conservation Program includes each and every one of these
mitigation actions. To understand the full mitigation program of the HCP, the mitigation
ratio, the enhancement and management of reserve lands, and the avoidance, minimization,
and mitigation requirements need to be viewed in concert. For example, the NBHCP
includes substantial avoidance policies to prevent disturbance of snakes during hibernation
or birds during nesting activities (avoidance and minimization through timing restrictions
and buffers).

Another example of avoidance is the designation of the Swainson’s Hawk Zone. In

Sutter County, this results in the removal of 1,015 acres of lands in the Sutter County
Industrial/ Commercial Reserve from the Permit Area. A third example of mitigation is the
nesting tree mitigation requirements designed to rectify the loss of older nest trees over
time. Yet another mitigation program is the creation and enhancement of Mitigation Lands.
Finally, substantial consideration has been given to reserve management, monitoring, and
adaptive management in the NBHCP. Chapter IV of the NBHCP includes reserve
management criteria and Chapter V includes species specific avoidance, minimization, and
mitigation measures. The NBHCP, therefore, does not rely exclusively on creation of new
habitat reserves to mitigate for the impacts of development and the adequacy of the NBHCP
cannot be judged by looking at the mitigation ratio in isolation from the other componernts
of the Operating Conservation Program. Thus, the NBHCP utilizes all of the mitigation
strategies listed above to create a comprehensive conservation program.

3.1.1.2 Derivation and Analysis of Mitigation Ratio

In considering the issuance of a Section 10(a) Permit, the USFWS must find that: (1) to the
maximum extent practicable, the permittee has minimized and mitigated for the impacts of
incidental take; (2) adequate funding is provided for the conservation plan and that the Plan
specifies procedures to deal with unforeseen circumstances; (3) the taking will not
appreciably reduce the likelihood of survival and recovery of the species in the wild; and
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(4) conservation measures required by the USFWS will be met (50 CFR §§ 17.22(b)(2)), 17.32).
Consistent with the Section 10(a) permit issuance criteria, the USFWS is required to find that
the proposed incidental take will not appreciably reduce the likelthood of survival and
recovery of the species in the wild. Based on the information included in the Biological
Resources Technical Memorandum (Appendix H of the NBHCP), the Addendum thereto
(Appendix K of the Final NBHCP), and the EIS/EIR, the Lead Agencies have presented
information to support the determination that the NBHCI”'s Operating Conservation
Program will be successful in meeting Section 10 requirements. Thus, the NBHCP and the
mitigation ratio seek to address the biological needs of the Covered Species in a manner that
is commensurate with the impacts to the species, and that preserves the economic feasibility
of compatible development in the Natomas Basin while also presenting mitigation programs
that ensure that the impacts of Planned Development will not jeopardize the continued
existence of any of the species.

A key component of the Operating Conservation Program is the acquisition and permanent
preservation of Mitigation Lands at a mitigation ratio of 0.5 acre of Mitigation Lands
acquired and preserved for each 1 acre of Planned Development. Based on scientific
information and analysis contained in the Biological Resources Technical Memorandum and
the EIS/EIR, as further described below, the Applicants believe the (.5:1 mitigation ratio is
adequate in mitigating for the effects of the incidental take resulting from Planned
Development in the Basin.

In addition, in determining whether to issue the incidental take permits, the USFWS must
find that the NBHCP minimizes and mitigates impacts to the maximum extent practicable and
ensure that adequate funding will be available to fund the costs of the NBHCP's Operating,
Conservation Program. An Economic Analysis was conducted to evaluate the costs and
feasibility of the NBHCP in consideration of the habitat, species, and efforts to assure that the
NBHCP, to the maximum extent practicable, minimizes and mitigates the effects of incidental
take resulting from covered activities. The Applicants conducted this analysis and reviewed

a range of mitigation ratios for reserves, and different reserve acquisition approaches within
the Basin (e.g., acquisition of site-specific areas). The Economic Analysis (Economic Planning
Systems, 2002) also analyzed the economic feasibility of reducing the amount of development.
The Economic Analysis is included in Appendix A of the NBHCP. Also see Section 3.1.1.5 and
Responses to Comment O1-42 through O1-60 of this Final EIR/EIS (Section 3.2)

The Applicants considered the benefits of several replacement habitat approaches. The HCP
Handbook provides guidance on the approach and location of replacement habitat:

Generally, the location of replacement habitats should be as close as possible
to the area of impact; it must also include similar habitat types and support
the same species affected by the HCP. However, there may be good reason to
accept Mitigation Lands that are distant from the impact area—e.g., if a large
habitat block, as opposed to fragmented blocks can be protected, or if the
Mitigation Lands are obtained through a mitigation fund. Ultimately, the
location of mitigation habitat must be based on individual circumstances and
good judgment.

The NBHCP first considered biological needs of the Covered Species in the development of
the habitat mitigation. Given the specific biology of the Natomas Basin and needs of many
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of the species, the preparers specifically targeted the location of Mitigation Lands within the
Natomas Basin. This supports important needs of the species. For example, the USFWS
recognizes 13 separate populations of giant garter snakes within California, and identifies
the Natomas Basin as the largest single element of the American Basin’s population of the
giant garter snake that has been studied. Thus, the Applicants determined that the highest
priority should be to locate reserves within the Natomas Basin to the maximum extent
possible because of the unique biological and habitat needs of the giant garter snake
population and other Covered Species.

The decision to locate Mitigation Lands within the Natomas Basin is not without practical
challenges. For example, extensive parcels of land in the Natomas Basin exist, and this
makes acquisition of consolidated habitat more challenging because multiple owners and
real estate transactions must occur to achieve the minimum reserve size of 400 acres.
Similarly, the cost of land in the Natomas Basin is relatively high because of the area’s
proximity to the Sacramento Central City, the Sacramento International Airport, Interstate 5,
and State Highway 99. All of these factors have influenced the parcelization and land values
of the Natomas Basin. A number of mitigation programs and mitigation banks are located in
more rural areas of the Sacramento Valley (Butte County foraging areas) and Central Valley
areas (San Joaquin Delta areas). The large parcel sizes and lower cost per acre of these sites
was considered, but the NBHCP biology team determined that this type of mitigation
would not, in all cases, clearly support the Covered Species.

Enhancement and management of Mitigation Lands, as proposed by the NBHCP, is also
consistent with the guidance of the USFWS HCP Handbook. Chapter 3, states:

In some cases, acquisition of high quality existing habitat will be the best
approach—for example, where the habitat type takes years to develop

{e.g., old-growth forest). In other cases, restoring degraded habitat or creating
new ones is the best strategy--for example, where the habitat type is

relatively easy to manipulate (e.g., grasslands). Where affected species
depend on natural disturbance regimes that can be replicated through
management regimes {(e.g., prescribed fire or flooding), prescriptive
management may be preferable to habitat acquisition or protection alone.

In accordance with this guidance, the NBHCP requires restoration and enhancement of
Mitigation Lands and requires management practices specifically to support the Covered
Species. The enhancement programs have been designed to ensure that each reserve offers
substantial benefits to the Covered Species associated with the habitat enhanced or created
on the reserve. Additionally, the Applicants, in consultation with the Wildlife Agencies,
included numerous requirements for the enhancement of Mitigation Lands to ensure that
habitat preserved or replaced would have higher value that the current habitat in the Basin.

The NBHCP preparers reviewed the needs of the Covered Species in establishing reserve
development and management guidelines. Of the species present in the Basin, many use
common elements of habitat. For example, the giant garter snake uses the upland areas of
rice fields and canals (levees) for basking and hibernacula. Similarly, the Swainson’s hawk
may use these same upland areas for perching while foraging in fallow rice fields. Thus, a
balance of enhanced habitat types is included in the NBHCP to represent the multiple needs
of the species. The NBHCP calls for 25 percent of the Mitigation Lands to be enhanced
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managed marsh; 25 percent to be upland areas; and 50 percent to be rice reserves
specifically managed by TNBC to support the Covered Species.

For example, the enhanced rice reserves are designed to continue an element of rice
landscape in the Basin that has proven to support the species. In addition to maintaining
rice habitat through the Mitigation Lands, each reserve has a Site Specific Management Plan
that includes best practices to support the species. For example, sections of TNBC rice
reserves are fallowed each year such that at approximately 10 percent of all TNBC rice
reserves are fallow, creating prime foraging lands for birds of prey such as the Swainson’s
hawk. Additionally, as a section of reserve is fallowed, a primary system of canals is
maintained within the preserve to support connectivity and mobility of the giant garter
snake. Thus, substantial biological research and enhancement is invested in each reserve to
create substantially higher-value habitat than the affected habitat.

The NBHCP mitigation program, which emphasizes restoration and enhancement of
habitat, has been proposed because substantial biological analysis was conducted to identify
the best mitigation support for the needs of the species. Thus, while a 1:1 mitigation ratio
(without enhancement and restoration) similar to the San Joaquin MSCP could also be
considered in the Natomas Basin, this same approach would not provide the same increase
in quality and value of habitat for the species using the Basin. A 1:1 ratio without
enhancement and mitigation would, for example, not produce the same increase in
managed marsh reserves, nor produce upland areas with nesting trees specifically designed
to support the species covered by the NBHCP.

3.1.1.3 Differing Mitigation Ratios for HCPs

Several commentors noted that the NBHCP mitigation ratio is different from the ratio used
in other HCPs. Each HCP is crafted to address the specific impacts and to identify measures
which will, to the maximum extent practicable, minimize and mitigate the impacts of
incidental take-given the particular biology, habitat, and other characteristics of the HCP
planning area. Chapter 3 of the USFWS HCP Handbook, for instance, states:

Mitigation programs under HCPs and Section 10 permits are as varied as the
projects they address. Consequently, this handbook does not establish
specific “rules” for developing mitigation programs that would limit the
creative potential inherent in any good HCP effort. On the other hand, the
standards used in developing HCPs must be adequate and consistent
regardless of which Service office happens to work with a permit applicant.
Mitigation programs should be based on sound biological rationale; they
should also be practicable and commensurate with the impacts they address.

The San Joaquin Multi-Species Conservation Program (MSCP) differs from the NBHCP in
several ways. It was prepared to address the incidental take of 97 species associated with the
conversion of 109,302 acres consisting of agricultural lands, natural lands —non-wetlands

(e.g., oak woodlands), natural lands — vernal pools, and wetlands other than vernal pools.
Incidental take authorization was provided to approximately 44 of the 97 species addressed in
the MSCP. Under the San Joaquin MSCP, the loss of 109,302 acres, of which approximately
75,000 acres are considered habitat for the Covered Species, is mitigated by 100,841 acres of
preserved lands. Moreover, the San Joaquin MSCP provides that if a project is designed to
avoid all impacts to MSCP covered species and all habitats, the project is not subject to the
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MSCP compensation requirements. Thus, certain lands that do not provide habitat may be
converted to urban development without triggering the requirement to purchase mitigation
lands. Additionally, although the giant garter snake is addressed in the San Joaquin MSCP, the
MSCP did not grant incidental take authorization for conversion of occupied habitat.

By contrast, the NBHCP was prepared to address 22 Covered Species within a 17,500-acre
Plan Area. Unlike the San Joaquin MSCP, the NBHCP provides for incidental take coverage
of giant garter snake, including occupied and unoccupied habitat. The NBHCP also applies
the 0.5:1 mitigation ratio to all lands within the Permit Areas, whether or not they provide
habitat for any of the Covered Species. In addition, even if developers avoid impacts to
habitat or Covered Species, they must nonetheless pay the mitigation fees. The NBHCP
covers species and habitat types and quality that are not coextensive with those in the

San Joaquin MSCP; therefore, simply importing a mitigation ratio applied in the San Joaquin
MSCP to the Natomas Basin is inappropriate. Finally, the mitigation program of the

San Joaquin County MSCP is based largely on conservation easements for existing
agricultural lands and does not include the types of habitat restoration and enhancements
included in the NBHCP.

Similar to the above description of the San Joaquin County MSCP, the Metropolitan
Bakersfield HCP differs from the NBHCP in several important ways. The Metropolitan
Bakersfield HCP estimates that approximately 10,370 acres of land will be developed in the
Bakersfield region during the Plan’s 20-year permit term, out of a possible 47,600 acres of
undeveloped land designated for urban use in the City of Bakersfield and Kern County
General Plans. Contrary to the strict designation of Permit Areas in the NBHCP, the
Metropolitan Bakerstield HCP addresses only 10,370 acres of development that could occur
anywhere within a 47,600-acre area. In the Metropolitan Bakersfield HCP, mitigation lands
could be purchased in target areas in the southern San Joaquin Valley (from east of
Bakersfield, west across I-5, and into the Coast Ranges).

Considering that the target areas are not subject to substantial urban development pressure,
the USFWS expects that land acquisition will be much easier than in the Natomas Basin {in
1994, the Metropolitan Bakersfield HCP fee was set at $1,250 per acre, including $600 per
acre for land acquisition). This presents a substantially different basis for a finding of
“maximum extent practicable” than the NBHCP, which requires the permittees to acquire
most of the Mitigation Lands in a confined area (i.e., the Natomas Basin) within a limited
portion of the Sacramento Valley. The Metropolitan Bakersfield HCP's conservation strategy
is appropriate given its covered species include the San Joaquin kit fox, but the kit fox does
not inhabit the Natomas Basin. In contrast, the biological goals and objectives of the NBHCP
(Section 1.C) focus on the habitat needs of the giant garter snake (e.g., wetland habitat with
nearby uplands) and Swainson’s hawk (protected nest trees with nearby foraging habitat).

The Yolo County and South Sacramento County HCPs also were noted as HCPs to which
the NBHCP should be compared. Because the conservation strategies for the Yolo County
and South Sacramento County HCPs are under development and have not been confirmed,
it is not reasonable to make a comparison to these efforts.

3.1.1.4 Biological Effectiveness of the NBHCP Mitigation Ratio

This section summarizes the effectiveness of the NBHCP mitigation ratio in protecting
covered species.
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The NBHCP analysis, conducted in support of the mitigation ratio, considered the following:
» Type, quality, and extent of habitat impacted in the Basin;
» Type of species using the habitat in the Basin;

¢ Range of avoidance, minimization, and mitigation measures available to avoid or lessen
impacts;

» Potential for enhancement of habitat areas (specifically reserves); and

» Economic feasibility of mitigation options available to minimize and mitigate, to the
maximum extent practicable, impacts related to incidental take associated with the
authorized development.

Each of these factors is discussed below.

Type, Quality, and Extent of Habitat in the Basin. The Natomas Basin is already a significantly
altered area. Historic land reclamation activities and agricultural activities over the past
century have substantially modified the system of grasslands and wet areas that formerly
characterized the Basin (See also NBHCP Figure 5 of the NBHCP: 1919 Land Cover). Thus,
very little high-quality native habitat remains in the Basin. A biology team from May &
Associates and CH2M HILL conducted extensive field, GIS, and literature searches to
identify native habitat and other existing habitat in the Basin. Native habitat is shown in
Figure 8 of the NBHCP and represents approximately 5 percent or less of the Basin. The
remaining habitat is largely disturbed through either existing urban uses (roadways,
airports, and urban development) or agricultural uses.

Given the relatively uniform and disturbed condition of the habitat in the Basin, the HCP
preparers decided to consider all undeveloped lands of relatively equal habitat value; therefore,
all lands, regardless of habitat value in the Permit Areas, are required to participate in the
mitigation fee program. Additionally, the NBHCP includes a list of species-specific avoidance,
minimization, and mitigation requirements that must be undertaken if any of the Covered
Species are present on a development site. This two-tiered mitigation approach allows for
mitigation of both larger landscape impacts of general habitat loss, as well as species and site-
specific avoidance and mitigation measures.

Using the GIS mapping with field-truthing by a team of wildlife biologists, the types of
habitat in the Basin were mapped and the precise amount of acreage that would be
impacted by habitat or land-use type was assessed and mapped. The impacts by habitat
type, species, and acreage are included in the Biological Resources Technical Memorandum
included as Appendix H te the NBHCP. This information identified the type and extent of
impacts and forms the basis for development of the mitigation program.

A worst-case assessment of impacts was undertaken in developing the land use impact
tables included for each species in Chapter VII of the NBHCP. Any lands (regardless of
value or known presence of species) that could provide some support to the Covered
Species was included in the impact assessment. Again, this was done because there is so
little remaining native or high-value habitat in the Natomas Basin.

Species Using the Basin and their Needs, Twenty-two Covered Species were fully analyzed
relative to their use of the Basin and their habitat needs. A number of the covered bird
species are not permanent residents but rather are seasonal visitors to the Natomas Basin.
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Additionally, several species are rarely occurring species. In the analysis of species, three
general types of associated habitat and species became evident: wetland area species,
upland habitat species, and vernal pool complex-related species.

Wetland Species and their Presence in and Use of the Basin. Several wetland species
initially used the native marsh lands of the Basin. As the land was modified through
reclamation, the construction of levees, and agricultural activities, many of these species
adapted to use of the seasonally inundated rice fields and canals. Thus, despite substantial
changes to the habitat in the Basin, several species have adapted to the new landscape. The
giant garter snake, for example, may prefer marshlands; however, absent this type of higher
quality habitat, the giant garter snake has adapted to a modified landscape of rice fields and
irrigation and drainage canals. Therefore, the NBHCP mitigation program includes
enhanced rice and marsh habitat to support the giant garter snake and related wetland
species. At the 0.5:1 mitigation ratio, 25 percent of the reserves will be managed marshlands.
Thus, the amount of marshlands in the Basin would be increased from the current 96 acres
to over 2,100 acres. In addition to the substantial increase in marsh habitat to support the
snake and related marsh species, the NBHCP also includes a substantial portion of rice
reserves (4,375 acres) specifically managed to support the species.

Several species use marsh and wet areas, as well as vernal pool areas. These species may
also require upland areas that are associated with wet areas. The associated wetland species
covered by the NBHCP include:

e Aleutian Canada goose
s tricolored blackbird
e  white-faced ibis
* northwestern pond turtle
» California tiger salamander
» western spadefoot toad
¢ delta tule pea
Sanford’s arrowhead

The Aleutian Canada goose is 2 winter visitor to the Natomas Basin and forages and rests in
the area, but it is not known to breed or nest in the Basin. The Aleutian Canada goose has
been observed using rice fields and open agricultural areas in Sutter County for winter
foraging. Although, there are no known occurrences of the Aleutian Canada goose in the
Natomas Basin, the NBHCP includes policies to support resting and foraging for this species
in the Mitigation Lands. Thus, preservation of the rice landscape included in the mitigation
plan will also support winter foraging and resting areas for the Aleutian Canada goose.

The white-faced ibis uses rice fields, ditches, and other wet areas for foraging, and it prefers
extensive marsh areas for nesting. Because there is so little native marsh in the Natomas
Basin, there are no known nesting sites of the white faced ibis in the Plan Area, although the
species might use the Basin for resting and foraging in the winter. Under the 0.5:1 mitigation
ratio with 25 percent of the Mitigation Lands in managed marsh, a substantial increase in
marsh will be created (from 96 acres to 2,187 acres) thereby providing substantial habitat
benefit to this species.
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Tricolored blackbird uses marshes, rice fields, and meadows for foraging and nesting.
Again, because of the limited amount of native marsh remaining in the Plan Area, breeding
populations of this species have declined over the past several decades. TNBC has,
however, had success in stabilizing and enhancing nesting and foraging habitat for this
species. One of the few known nesting colonies in the Basin is located on the Betts-Kismat-
Silva reserve. This species has already benefited from the mitigation ratio and plan. As more
reserves, particularly managed marsh reserves, are created, this species is expected to have
additional benefits for nesting and foraging,.

The northwestern pond turtle, California tiger salamander, and western spadefoot toad are
all species that use wetland areas with associated uplands as habitat. The pond turtle prefers
marshlands and other slow-moving waters, but also uses upland areas for basking,
egglaying, and overwintering. Similarly, the western spadefoot toad requires shallow,
seasonal wetlands for breeding. Finally, the California tiger salamander is an aquatic
breeder and therefore requires ponds, marsh, or other shallow or slow-moving waters for
breeding. The juvenile and adult salamanders use upland grass areas for habitat once
metamorphosis has occurred. Thus, all three of these species require marsh or wetland areas
with associated uplands. There are no known occurrences of the western spadefoot toad or
California tiger salamander in the Natomas Basin, although pond turtles have been
observed in the Natomas Main Drain. These species will benefit by the substantial increase
in managed marsh habitat under the 0.5:1 mitigation ratio. As previously noted, under the
0.5:1 mitigation ratio, 25 percent of Mitigation Lands will be managed marsh, thereby
increasing the amount of marsh habitat from 96 areas to 2,187 acres. Vernal pool avoidance
policies included in the NBHCT will further protect habitat for these species.

Two plant species, the delta tule pea and Sanford’s arrowhead, are associated with wetland
and marsh areas. Neither species has known occurrences in the Natomas Basin, largely
because of the lack of marsh and wetlands remaining in the area. These species are,
however, known to occur in other locations in Sacramento and Sutter Counties. Thus, under
the 0.5:1 mitigation ratio, a substantial increase in marsh reserves will be realized, which
may assist in the restoration of these species to the Natomas Basin.

Upland Species and their Presence in and Use of the Basin. Nearly all covered bird and
animal species (except certain vernal pool species) need some upland areas for basking,
hibernacula, cover, or foraging. Thus, the Applicants and the Wildlife Agencies assessed the
needs and uses of upland areas by species.

The Swainson’s hawk primarily uses the Natomas Basin for nesting and foraging during the
nesting season and over winters in South America. Thus, the NBHCP first considered areas
with nest trees or areas that could support nest trees, and assigned high value to suitable
foraging areas near active nest trees (See Figure 3-5, page 3-45, of the Draft EIS/EIR).
Currently, the greatest concentration of nest trees is along the Sacramento River. In this area,
larger mature trees remain undisturbed by agricultura] practices. For this reason, the
NBHCP placed a high value on avoidance of development along the Sacramento River and
within the Permit Areas. As such, the NBHCP identifies a Swainson’s Hawk Zone extending
1 mile inland from the Sacramento River. Secondly, the NBHCP gives priority for upland
reserve acquisition to areas within the Swainson’s Hawk Zone. In this manner, the
foundational strategy of the NBHCP is to avoid development in and preserve areas with
known concentrations of nesting activity.
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Secondly, the NBHCP seeks to create new, high-quality habitat for the Swainson’s hawk
and other upland species. While 25 percent of the Mitigation Lands will be exclusively
dedicated to upland areas, upland portions of marsh area reserves will also be managed for
a multi-species approach. Finally, rice reserves, which may be only seasonally used by some
species, can be managed year round to support multiple species. Thus, the NBHCP calls for
10 percent of the rice reserves to be left fallow to support foraging by upland species during
the critical nesting and breeding summer months. Thus, the 0.5:1 mitigation ratio in
combination with the acquisition and management criteria of the NBHCP results in
significant foraging and nesting reserve lands for the Swamson’s hawk and other upland
species. Table 3-1 briefly summarizes the total uplands that will be available as a result of
biologically based reserve management strategies.

TABLE 31
Uplands Available in Mitigation Lands
Percent
Reserve Habitat Type Acreage Upland Area Upland Acreage

25% upland areas 21875 100 21875
25% managed marsh, of which 20-30% is upland edges 2187.5 25 546.9
Metro Air Park Nest and Foraging Mitigation 200 100 200
Fallow rice reserves 437.5 ig0 437.5
Total upland foraging acreage 3,371.9

The above table does not include the additional 1,015 acres of lands preserved from urban
development in the Swainson’s Hawk Zone. The table also does not include approximately
1,000 acres of the upland edges and levees that are included in the rice reserves that may
also be used by the Swainson’s hawk and other upland species for foraging.

By planting trees in all upland areas, the NBHCP seeks to create new nesting sites in the
Mitigation Lands in proximity to foraging habitat to benefit a number of bird species. In the
upland reserves, the NBHCP also calls for tree planting and vegetation specifically designed
to support the Covered Species, including planting of tree species preferred by the
Swainson’s hawk and other raptors for nesting. The TNBC has already established an
aggressive tree planting program, including 368 trees planted on reserves to date. The
plantings include a variety of species: valley oak, sycamore, and other larger trees preferred
by the Swainson’s hawk for nesting; and smaller trees and shrubs preferred by species such
as the tricolored blackbird for nesting. The NBHCP also requires the advance planting of

60 additional trees of specific species in upland areas preferred by the Swainson’s hawk.
TNBC’s vegetation plan results in benefits to multiple species that require coverage to
ensure protection.

A number of bird species also benefit from upland areas for foraging and from vegetation
along the upland edges of marshlands. These include burrowing owl, loggerhead shrike,
and bank swallow. Open upland areas that remain relatively undisturbed by agricultural
cultivation will provide a sustained habitat for the burrowing owl. Similarly, the bank
swallow and shrike will benefit from the same upland foraging areas, including those
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associated with marsh reserves. Species like the bank swallow will particularly benefit from
the creation of enhanced marsh habitat with upland areas (20 percent to 30 percent of the
marsh component), which is a type of habitat nearly non-existent in the Natomas Basin.

Vernal Pool Species. Vernal pool species are the most difficult to develop for mitigation
because none of the vernal pool Covered Species are known to be present in the Natomas
Basin. There are, however, limited vernal pools on the eastern edge of the Natomas Basin
that may support these species. The approach to mitigation for these species is based on
species presence. If species are present (through USFWS survey protocols) then minimization
and mitigation would occur: (1) avoidance and onsite preservation; or (2) payment into a
USFWS Mitigation Bank. The USFWS sponsors Vernal Pool Mitigation Banks in areas where
vernal pools can most successfully maintain or support the establishment of vernal pool
species. As such, mitigation for vernal pool species in areas like Natomas Basin that may
have more marginal habitat often occurs through payment into an approved USFWS
Mitigation Bank. Although restoration and creation of vernal pools on Mitigation Lands are
not precluded by the NBHCP, such an approach would be limited to a reserve where proper
soils, under soils, and hydrological conditions exist. In the Natomas Basin, there is currently
very limited vernal pool habitat along the eastern edge of the Basin. Covered Species that
may use vernal pool habitat include the mid-valley fairy shrimp, vernal pool fairy shrimp,
vernal pool tadpole shrimp, Boggs Lake hedge-hyssop, Colusa Grass, legenere, Sacramento
Orcutt grass, and slender Orcutt grass. Although there are no known occurrences of these
species in the Natomas Basin, these species are granted coverage and mitigation protections
in the event the existing vernal pool complexes on the eastern side of the Basin or in other
areas are found to support these species.

3.1.1.5 Economic Feasibility of the Mitigation for Impacts Related to the Planned Development

Under the ESA, the findings regarding effects on biological resources primarily determine
the applicable mitigation requirements for the Plan. After the biological requirements are
determined, the USFWS evaluates whether the mitigation requirements are the maximum
that can be practically implemented by the applicant. As Chapter V1I of the NBHCP and the
Biological Resources Technical Memorandum indicates, the NBHCP conservation strategy,
including a 0.5:1 mitigation ratio, proposed restoration, enhancement, adaptive management,
and monitoring programs on reserve sites, as well as the take avoidance and minimization
measures specified in the NBHCP, represent the maximum mitigation requirements that can
be practically implemented. A mitigation ratio greater than 0.5:1 would compromise the
feasibility of Planned Development in the Basin and is not necessary to minimize and
mitigate the impacts of take. This study concluded that habitat reserve levels at a 1:1, for
example, would substantially compromise the feasibility of Planned Development. As noted
above, the purpose of the NBHCP and related incidental take permits is to develop a
conservation plan that minimizes and mitigates impacts to the maximum extent possible,
while still allowing compatible development to proceed feasibly.

As part of this analysis, the Applicants evaluated whether the level of mitigation and
mitigation fees are appropriate for the project. Data provided by Economic and Planning
Systems (EPS) was used to define the costs and benefits of implementing additional
mitigation, the amount of mitigation provided by other applicants in similar situations, and
the abilities of the permittees under the NBHCP. Based on this analysis, the Applicants
determined that additional mitigation costs associated with a 1:1 mitigation ratio would
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exceed the benefit to be derived from the NBHCP's Operating Conservation Program
because, in most instances, the combined effect of the 0.5:1 mitigation ratio in conjunction
with the NBHCP's proposed restoration, enhancement, adaptive management, and
monitoring programs on the Mitigation Lands, as well as the take avoidance and
minimization measures, results in substantially greater mitigation than a mitigation
program based on Mitigation Lands at a 1:1 mitigation ratio alone without the avoidance
minimization, and mitigation measures provided by the NBHCP. The Draft EIR/EIS
evaluated an alternative that included a mitigation ratio of 1:1 coupled with all other
avoidance, minimization, and mitigation measures. In many cases, the environmental effects
of a 1:1 ratio are similar to the 0.5:1 ratio. For example, page 4-98 of the Draft EIR/EIS notes
that the proposed 1:1 ratio using the 25/50/25 habitat ratios would provide 4,375 acres of
managed marsh, which would be substantially in excess of the impact related to the loss of
76 acres of marsh as a result of Planned Development. Thus, in this instance, 1:1 mitigation
would provide a substantial excess of one type of habitat far beyond that which would be
required to mitigate the impacts of development. In addition, the costs of additional
mitigation, including the costs of enhancement, were determined to not be feasible or
practicable in the Economic Analysis. Similarly, page 4-99 concludes that impacts to the
Swainson’s hawk would be generally the same under Alternative 1 (1:1) ratio as those of the
NBHCP. The environmental impacts to the Swainson’s hawk are less than significant under
both the Proposed Action (0.5:1 mitigation ratio) and Alfernative 1 (1:1) mitigation ratio.

r

In identifying the maximum mitigation practicable, the effectiveness of mitigation measures
and the feasibility and costs must be considered. Thus, the Economic Analysis compared a
variety of scenarios, including a 1:1 mitigation scenario, to determine if the costs of such a
mitigation program would be feasible and practicable. The Economic Analysis demonstrated
that, as a result of the high cost burden (resulting in part from other development impact fees
and infrastructure costs), the costs associated with a 1:1 mitigation ratio in combination with
all of other conservation measures included in the NBHCP's Operating Conservation
Program could not be feasibly funded by the developers of Planned Development. It is
important to note that a substantial proportion of the cost burden associated with the
NBHCP scenario for the 1:1 mitigation ratio specifically relates to higher levels of
enhancement, restoration, and adaptive management. Many HCPs with a 1:1 mitigation ratio
do not include restoration and enhancement; in the Natomas Basin however, restoration of
lands in the Basin is biologically preferred to acquisition of Mitigation Lands outside of the
Basin (which might be more affordable) or conservation easements on lands in the Basin
with.out restoration and management to support the Covered Species.

Additionally, the Applicants are constrained in their ability to impose mitigation obligations
that exceed constitutional and statutory nexus requirements, as further explained on page
VII-68 of the NBHCP. Those legal constraints require that mitigation imposed on
development bear a rational relationship to the impacts caused by such development on
existing habitat, and that it be roughly proportional to the impacts caused by this
development. Consequently, the City and Sutter County are limited in their ability to
require more mitigation than necessary to mitigate the impacts of incidental take. This
additional legal requirement further impacts the feasibility of requiring mitigation at a 1:1 or
higher mitigation ratio. For the reasons set forth above as supported by the Economic
Analysis and the Biological Resources Technical Memorandum, the Applicants believe that
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the NBHCP’'s Operating Conservation Program represents the mitigation that is the
maximum extent practicable that may be imposed.

3.1.2 Master Response 2: Connectivity

Various comments have been received addressing the issue of biological connectivity
relative to the giant garter snake. These comments generally focused on the importance of
drainage canals and ditches to allow giant garter snake to move between Mitigation Lands
and other portions of the Natomas Basin. The primary opportunity for in-Basin connectivity
tor giant garter snake is the system of canals and ditches that are operated and maintained
by RD 1000 and Natomas Mutual (collectively referred to as the Water Agencies).
Comments have been received questioning the impact on Basin connectivity of the Water
Agencies’ decision not to pursue permits under the NBHCP as currently drafted. To
respond to these comments, this master response is organized in the following way:

¢ Overview of NBHCP Requirements for Biological Connectivity;
» Relationship of Planned Development to Mitigation Lands;

* Drainage Canals to be Retained;

» Irrigation Channels to be Retained;

e [Effects of Water Agency Participation in the NBHCF;

¢ Regulatory Restrictions on Canal Closures and Modifications.

In addition to clarifying the NBHCP’s approach to ensuring connectivity between
Mitigation Lands, text changes have been made to clarity this commitment. The text of these
changes is in the Final NBHCT.

3.1.2.1 Overview of NBHCP Requirements for Biological Connectivity

The Draft NBHCP acknowledges the importance of biological connectivity by including
specific biological goals and objectives in the NBHCP relevant to providing connectivity.
Page [-15 of the Draft NBHCP includes the following as Objective 3:

Ensure connectivily between TNBC reserves to minimize fragmentation and
isolation. Annual evaluations of the success of the NBHCP will focus on
TNBC’s success in achieving the Plan’s goals and objectives, and monitoring
data will be collected to facilitate this evaluation.

The NBHCP's emphasis on connectivity between reserves is further defined in Section
IV.C.1.d of the NBHCP, which provides various mechanisms for maintaining connectivity
measures.

The NBHCP also establishes monitoring requirements to ensure that the goals and
objectives of the NBHCP will be achieved. Section VL.E.2.b of the NBHCP establishes that
the following analysis will be conducted:

{4) Annual assessment and identification of canals and ditches which provide
GGS habitat connectivity within and between reserves.
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3.1.2.2 Relationship of Planned Development to Mitigation Lands

Closing of canals within the Permit Areas of the City and Sutter County is anticipated to
occur as Planned Development occurs, and is a Covered Activity for the City and Sutter
County. Such closures would reduce connectivity within the planned development areas of
the City and Sutter County. The canals and ditches located outside the City and County
Permit Areas, however, are those that are the most critical to connectivity between reserves
because the Mitigation Lands are located almost exclusively outside the City and County
Permit Areas.

The NBHCP includes acquisition guidelines that specify that Mitigation Lands should be
separated from urban development. While these guidelines are flexible and TNBC may, with
the concurrence of the wildlife agencies, acquire land adjacent to existing and future
development, the majority of Mitigation Lands will be acquired in areas well separated from
development authorized under the NBHCP. As a result, the impacts of Planned
Development on the canals that provide connectivity to Mitigation Lands will be
substantially reduced from what would occur in the absence of the provision to separate
Mitigation Lands from the areas of Planned Development. The system of both drainage and
irrigation channels within the Basin is extensive, and there is no evidence (either in
documented plans of the water agencies or in development proposals submitted to the land
use agencies) to suggest that canals in the immediate vicinity of Mitigation Lands would be
closed either as a result of Planned Development or for any other reason.

Closing of the canals that are located outside the City and County Permit Areas, which are
the canals most critical to ensuring connectivity between the Mitigation Lands, is nota
circumstance that is likely to occur and there is no indication at this time that the Water
Agencies intend to close these canals. Although there is no indication that the Water
Agencies will seek to close canals serving the Mitigation Lands, such actions have the
potential to occur in the future. If a canal were to be proposed for closure, the Water Agency
(or project sponsor for canal closure) would likely be required to comply with the ESA and
mitigate impacts under either Section 10 of the ESA. This could be an amendment to the
NBHCP if the Water Agencies choose at some future date to seek coverage under the
NBHCEP, or it could require preparation of a separate HCP or Section 7 Consultation, if
federal funds or federal approval is required (as in the case of Section 404 Clean Water Act
permits). Under such circumstances, is it expected that the Wildlife Agencies would require
appropriate mitigation to maintain the biological viability of the NBHCP (and possibly
require MOAs or Memoranda of Understanding [MOUs] with the water agencies) to:

(1) preserve key canals; (2) transfer land; or (3) place easements on canals to TNBC. In the
event that closure of canals critical to ensuring connectivity is proposed and no such
mitigation is required, then TNBC would attempt to acquire the key canal in fee title or
secure a conservation easement on the canal, subject to Section IV.C.1.d of the NBHCP.

3.1.2.3 Drainage Canals to be Retained

Existing drainage canals in the Natomas Basin will continue to provide connectivity for the
giant garter snake. Figure 17 of the NBHCP identifies drainage channels within the Natomas
Basin that are considered likely to be retained for flood control purposes for both existing
agricultural uses and for Planned Development. Regardless of the type of uses within the
Basin, whether agricultural or urban, major flood control channels are required to convey
water through the Basin. As shown on Figure 17 of the NBHCP, major drainage channels
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provide connectivity between Sutter County and Sacramento County, with direct
connection to major Mitigation Lands within Sutter County’s northwest portion of the
Basin. In addition to the major flood control channels, Figure 17 also depicts the extensive
system of lesser channels that are operated and maintained by the Water Agencies. An
additional opportunity for Basin connectivity is the I-mile Swainson’s Hawk Zone that has
been excluded from Sutter County’s Permit Area. This corridor of land contains numerous
drainage and irrigation canals that provide connectivity between Sacramento County and
the Mitigation Lands located in Sutter County.

3.1.2.4 Irrigation Channels to be Retained

Similar to the drainage channels, the irrigation channels operated by Natomas Mutual are
required to support the existing agricultural uses within the Basin and will be required to
serve Mitigation Lands as the reserves continue to develop. Unlike RD 1000, Natomas
Mutual is a privately held water company comprised of landowner stockholders. As TNBC
acquires Mitigation Lands within the Basin, it will become a major stockholder in Natomas
Mutual. TNBC is anticipated to be in a position to encourage practices that enhance canal
maintenance and operations that support the biological goals and objectives of the NBHCP,
and that favor biological values within the Basin.

Regardless of its direct role in Natomas Mutual, TNBC will require the delivery of water
granted under the water rights associated with Mitigation Lands that it acquires. As such,
the canal system will continue to provide direct linkages to TNBC as long as surface water is
used on Mitigation Lands. In addition to serving Mitigation Lands, Natomas Mutual will
continue to provide agricultural irrigation water, thus providing further connectivity
between the Mitigation Lands and the surrounding agricultural lands within the Basin.

Another important consideration in evaluating the effects of the Water Agencies’
ditch/canal maintenance on connectivity and the continued viability of giant garter snakes
within the Natomas Basin is the historic nature of the Water Agencies’ operators.
Specifically, despite years of canal management in the Natomas Basin by the water agencies,
the giant garter snake has adapted to the management practices of the water agencies. There
is no evidence that the continuation of regular and historic canal management practices
within the Basin will adversely affect the success of the NBHCP Operating Conservation
Plan.

3.1.2.5 Effects of Water Agency Participation in the NBHCP

This section responds to comments raised about the following issues:

¢ The effect on the Applicants” ability to implement the NBHCP’'s Operation Conservation
program if the Water Agencies do not participate; and

»  Whether the Water Agencies will choose to participate in the NBHCP in the future.

It is important to note that, as currently proposed, the NBHCP includes provisions for the
Water Agencies to receive permits for take resulting from normal canal maintenance
practices (see Section V.C of the NBHCP), and these provisions have been analyzed in the
EIR/EIS (see Section 1.2.1 of the EIR/EIS and Comment Letter 13 for a discussion of the
historical involvement of the Water Agencies in this NBHCPF, and their decision not to seek
ITPs at this time).
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Effect on NBHCP of Water Agencies’ Nonparticipation

As noted above, the Water Agencies have decided not to participate in the NBHCP at this
time. Non-participation of the Water Agencies would result in neither closure of key canals
or the inability to implement the NBHCP (see the discussion of Independent
Implementation throughout Chapter 4 of the EIR/FEIS). The Water Agencies’ decision not to
participate in the NBHCP would not adversely affect the ability to maintain connectivity
between Mitigation Lands (see Section 3.1.2.3 and Section 3.1.2.4 of this Final EIR/EIS).
Canal closure by the Water Agencies is not a Covered Activity under the NBHCP and, as
such, no take coverage is granted by the NBHCP for such an activity. As a result, any canal
closures by the Water Agencies that affect giant garter snake or other species would be
subject to separate review and mitigation under the ESA and CESA.

The canal maintenance guidelines in the NBHCP generally reflect current maintenance
practices used by the Water Agencies and would not result in substantial changes to water
agencies’ practices, such as reconfiguring canals or guaranteeing that canals remain in
service. As such, participation of the Water Agencies in the NBHCP, under the provisions as
currently proposed, would not substantally affect the Water Agencies existing operations
and maintenance activities and, therefore, the likelihood that connectivity within the Basin
will be maintained is not compromised by the Water Agencies’ decision not to participate in
the NBHCP at this time,

In addition, the EIR/EIS contains an analysis of the effects of independent implementation
of the NBHCP (see discussion throughout Chapter 4 of the EIR/EIS} that concludes that the
Water Agencies” decision not to participate at this time in the NBHCP would not result in
either: (1) a significant effect to giant garter snake from closure of canals and ditches
important to maintaining connectivity; or (2) an inability of the remaining Applicants to
implement the NBHCP in a way that meets the biological goals and objectives in Section §.C
of the NBHCP.

Water Agencies’ Possible Future Participation in NBHCP

The NBHCP provides a framework through which the Water Agencies may seek incidental
take permits (Section 1.K). Although the Water Agencies have chosen not to participate in
the NBHCP, as currently drafted, the NBHCP has provided a framework for the Water
Agencies to participate in the future. This framework includes the definition of various
activities that could be covered, which are primarily activities related to take of Covered
Species resulting from canal management. To receive consideration for take coverage, the
NBHCF would require the water agencies to follow guidelines for canal maintenance.
Additionally, substantial analysis of the effects of the Water Agencies’ management
activities has been completed through the NBHCP and the associated EIR/EIS (see Chapter
VI of the NBHCVP and Chapter 4 of the EIR/EIS). This framework provides the Water
Agencies the opportunity to move forward expeditiously if they choose to participate in the
future. Also see Responses to Comments I3-1 and 13-2.

3.1.2.6 Regulatory Restrictions on Canal Closures and Modifications

As noted above, the NBHCP would not authorize the Water Agencies to dewater and/or
close ditches or canals within the Natomas Basin. As such, the Water Agencies would likely
be required to address the impacts of canal closure under a CEQA and/or NEPA analysis,
and would likely be required to secure permits from regulatory agencies including, but not
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limited to, CDFG and the U.S. Army Corps of Engineers. Any impacts of canal closure on
either listed species in general or on the viability of NBHCP Mitigation Lands would be
analyzed and mitigated through such consultations.

3.1.2.7 Revisions to the NBHCP

In addition to the analysis conducted in the NBHCP and the EIR/EIS relevant to the Water
Agencies’ decision not to participate, several revisions have been made to the NBHCP
relevant to clarification of the water agencies’ role in connectivity of Mitigation Lands.
These changes are in the Final NBHCP and are summarized in Section 2.1 of this Final
EIR/EIS. For the complete text of the change, the reader is referred to the cited sections of
the Final NBHCP.

3.1.3 Master Response 3: Joint Vision

Several commentors have requested further clarification regarding the City of
Sacramento/Sacramento County Joint Vision. Commentors assert that the City of
Sacramento recently released the proposed “Joint Vision for Natomas,” which establishes a
process for expanding the City’s Sphere of Influence (SOI) to include up to 10,000 acres for
future annexation and urban growth north of Elkhorn to the Sacramento County line, and
between MAP and the NEMDC. Commentors believe this Joint Vision effort would result in
the urban development of up to 10,000 additional acres in the Basin. Commentors suggest
that the cumulative impacts of the potential Joint Vision development should be considered
in conjunction with the 17,500 acres of Planned Development covered by the NBHCP.

Commentors are referred to Master Response 4 (Cumulative Impacts) for an overview of
NEPA, CEQA, ESA, and CESA requirements related to the treatment of probable future
projects and planning efforts for purposes of evaluating cumulative impacts.

3.1.3.1 History of Joint Vision

The Joint Vision is a collaborative, regional growth approach for the area north and west of
the City's North Natomas Community Plan Area in the Natomas Basin being undertaken by
the City and County of Sacramento. Over the last several decades, both the City and
Sacramento County have received requests to allow urban development in the Natomas
Basin. Some of these requests resulted in the City’s and Sacramento County’s review and
approval of several development plans within the Natomas Basin. In 1986, the City

adopted the North Natomas Community Plan, and in 1988, it updated the South Natomas
Community Plan. The northern edge of the North Natomas Community Plan, co-terminus
with the City’s Sphere of Influence, is EIkhorn Boulevard. The western edge of the North
and South Natomas Community Plans, co-terminus with the City’s SOI, is the City limit
line. The City limit line generally follows Interstate 80 in South Natomas and the West Drain
in North Natomas. Also, in the early 1990s, the County of Sacramento updated its General
Plan and established an Urban Services Boundary, which limits the areas which may obtain
utilities and services. The Urban Services Boundary prohibits urban development within a
roughly 6,500-acre area in northwestern Sacramento County. The Urban Services Boundary
is generally co-terminus with the City limit line and the City’s SOL

The local land use agencies extensively evaluated the potential for development in the
Natomas Basin, both before and after the community and general plans were adopted for
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the following reasons: (1) a flood in 1987 tested the flood protection in the Basin and raised
concerns about the wisdom of allowing development (people and property) in the Basin;

(2) several threatened and endangered species inhabit the Basin; and (3) many citizens in
Sacramento desired permanent protection of Open Space in the Basin to provide for quality
of life for the region’s residents. The flood resulted in a revision to the region’s Federal
Emergency Management Administration’s (FEMA's) flood zone designation, including a
Special Legislation for the area. Once the flood zone was downgraded, the City and the
region worked hard to improve the flood protection in the Basin and elsewhere in the
Sacramento area. As part of this effort, the Sacramento Area Flood Control Agency (SAFCA)
implemented the Local Area Project, designed to strengthen the levees along the Sacramento
River and enhance flood protection in the Natomas Basin. This flood control project
required approvals from the US. Army Corps of Engineers pursuant to Section 404 of the
Clean Water Act. One of the conditions of the Corps 404 Permit for the Local Area Project
required that a Habitat Mitigation Plan be approved.

Also, drainage facilities were designed to remove the development area from the internal
floodplain-overtopping of the internal drains within the Basin. To fund the implementation
of these flood control improvements, the City formed Community Facilities District

No. 97-01 and bonds were issued to build the needed improvements. In addition to the
public improvements, developers within the Basin were required to provide their own
stormwater drainage improvements to convey runoff from their developed area to the
drains and out to the river. To enable urban development to proceed, basins and year-round
lakes providing flood protection and storm drainage were designed to mimic the lakes and
marshes that were located in the Basin prior to reclamation efforts in the 1910s.

To comply with the conditions of the Corps Section 404 permit, SAFCA initially embarked
on a consensus-building approach to drafting a Habitat Conservation Plan. Eventually, the
land use agency permittees completed the process, and on December 31, 1997, a Habitat
Conservation Plan was approved and an Incidental Take Permit was issued to the City of
Sacramento, the first of several future permittees.

During the preparation of the 1997 NBHCP, several developers proposed specific
development projects outside of the City’s SOI and the County’s Urban Services Boundary,
to facilitate development to the north and west of the City’s urban limits. A discussion of
these efforts is described below in Master Response 4 (Cumulative Impacts).

Neither the 1997 NBHCP nor the revised NBHCP contemplates incidental take coverage for
any of these development proposals outside of the City’s SOI and County’s Urbar Services
Boundary. To provide a comprehensive response to the specific development requests
identified below, and other future development requests that may arise, the County of
Sacramento commenced a comprehensive annexation study. As part of this process,
Sacramento County issued a draft General Plan Amendment and Comprehensive
Annexation Plan and associated EIR in November 2000. This plan, however, was never
adopted. Once again, development outside of the City, Sutter County, and MAP Permit
Areas was deferred indefinitely.

Subsequently, the City engaged Sacramento County in a dialogue to develop a joint process
representing a joint City and Sacramento County vision for responding to development and
annexation requests. This effort was yet another attempt to address the concerns deferred by

318 NATOMAS BASIN HCP SACHE1795/031060001(001.00C)
FINAL EIR/EIS



SECTION 3 RESPONSES TO COMMENTS

the unadopted Comprehensive Annexation Plan. This discussion resulted in the preparation
and adoption of a MOU for the Joint Vision by the City Council of the City of Sacramento and
Sacramento County Board of Supervisors on December 10, 2002 (Appendix G of this Final
EIR/EIS), after the Draft NBHCP and EIR/EIS were released for public review and comment.
The MOU identifies certain principles designed to guide regional growth in the Natomas
Basin, the goals of the endeavor, and the economic implications of growth. The goals of the
joint Vision are to: (1) enhance quality of life for the region’s citizens; (2) preserve permanent
Open Space; (3) preserve habitat for endangered and other special status species; (4) protect the
airport from urban encroachment; and (5) preserve farmland. The Joint Vision process also is
envisioned to provide certain principles intended to guide further discussions regarding the
City’s and Sacramento County’s respective land use roles and understandings regarding future
tax sharing arrangements [See Joint Vision MOU Letter to Cay Goude and Larry Eng dated
December 5, 2002].

The MOU currently includes a map that identifies a 10,000-acre SOI area where the City’s
existing SOI could be expanded to enable future development and an Area of Concern (AOC)
where permanent Open Space may be established. The Joint Vision identifies the SOI area as
the area within which the acreage and location for future growth would be determined based
on further planning efforts, biological resource evaluations, and environmental analyses.

The City and Sacramento County also desire the permanent protection of Open Space in the
Basin. Thus, the AOC identifies that area in which land or easéments could be acquired at a
minimum 1:1 ratio pending further evaluations. No development is anticipated within the
AOC by the Joint Vision MOU (See Appendix G of this Final EIR/EIS).

The MOU effort is modeled after the comprehensive approach to regional planning
regarding establishment of the American River Parkway. Here, the City took the lead on

a comprehensive planning effort that resulted in approvals by the City of Sacramento,
Sacramento County, and the State of California of the American River Parkway Plan.

To develop in the parkway or otherwise modify the parkway plan, all three entities must
approve the modification. Such strict restrictions on modifying the parkway plan have
resulted in a long-term plan that is not changed easily by the decisions made by a single
jurisdiction. Similarly, the City and Sacramento County contemplate a future joint planning
process for the Natomas Basin that would require both parties to consider future
development proposals within the Basin.

3.1.3.2 Impact of Joint Vision on Future Development in the Natomas Basin

Commentors request that the NBHCP and EIR/EIS evaluate the cumulative impacts of up
to 27,500 acres of new development consisting of the 17,500 acres of Planned Development
and 10,000 acres of development under the Joint Vision. Additionally, commentors suggest
that the Joint Vision process would affect the feasibility and implementation of the NBHCP
conservation program. Some commentors also believe that development within the Joint
Vision area may jeopardize the survival and recovery of the giant garter snake. Commentors
also indicate that urban impacts of development permitted within the SOl area, in
combination with neighboring Sutter County development, substantially would diminish
the biological value of the existing Mitigation Lands within the SOI area. Commentors also
question whether the Joint Vision MOU will allow Sacramento County to permit urban
development within the AOC.
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As described above, the Joint Vision effort is intended to provide a comprehensive process
for the City and Sacramento County to consider future proposals for annexation and
development. Development of 10,000 acres or any portion of the Joint Vision planning area,
however, is not proposed at this time and the outcome of the Joint Vision planning effort
remains unknown. Many existing constraints limit the amount of development which may
be considered outside of the City’s existing SOI. Key constraints include the 100-year
floodplain, an extensive system of canals which provides giant garter snake habitat, and the
City and Sacramento County’s desire to establish a permanent community separator within
the SOI area. Due to all of these constraints, this planning effort may result in consideration
of substantially less than 10,000 acres of development. Consequently, while landowners
may attempt to seek approval of urban development outside of the City’s SOI and the
County’s urban growth boundary, the likelihood any development will proceed depends
upon extensive planning and analyses which will determine the outcome of the Joint Vision
effort. Consequently, it is speculative to predict the extent to which the City’s SOI will be
expanded or the amount of urban development beyond the 17,500 acres of Planned
Development.

Any urban development which may be contemplated through future Joint Vision planning
efforts is not covered by the revised NBHCP. As stated in the revised NBHCP, development
beyond 17,500 acres would constitute a significant departure from the Operating
Conservation Program established in the NBHCP. As such, no development outside of the
17,500 acres could or will be approved absent full compliance with the federal and state
Endangered Species Acts and with NEPA and CEQA. No development outside of the

17,500 acres could or will occur without additional biological resource evaluations in the
Basin. In fact, before any development can occur associated with the Joint Vision, many other
tasks and approvals must be completed, including among other things: (1) land use planning;
{2) environmental review, including a thorough biological resources evaluation;

(3) compliance with all local, state, and federal laws; and (4) approval of the plan by both the
City and Sacramento County, as well as Local Agency Formation Commission (LAFCO).

Moreover, the City and Sacramento County recently committed in the Joint Vision MOU to
not allow development to occur in the Basin in excess of the Planned Development without
(i) conducting a full biological evaluation of the impacts of any new development proposals,
and (i) fully evaluating the effects of additional development on the effectiveness of the
revised NBHCP. In the revised NBHCP and the Implementation Agreement, the City also
commits that it will not increase the allowable development area beyond the Permit Area
established in the revised NBHCP without conducting thorough and complete biological
evaluations. If after completion of the necessary biclogical resource evaluations, technical
analyses and environmental review, the City and County decide to approve future
development beyond the 17,500 acres of Planned Development, then the City and County,
in conjunction with USFWS and CDFG will evaluate the effectiveness of the NBHCP as set
forth in Chapter VI of the revised NBHCP, and either will:

* prepare a separate HCP to support issuance of an incidental take permit for the
additional development beyond the 17,500 acres or outside of the City’s Permit Area;

* prepare an amendment or revision to the NBHCP to amend the adopted conservation
strategy to cover the additional development beyond the 17,500 acres or outside of the
City’s Permit Area; or
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» prepare an amendment or revision to the NBHCP to authorize the transfer of
development from within the City or Sutter County’s Permit Area to an area within the
Joint Vision boundaries.

In response to concerns that development within the Joint Vision area may jeopardize the
survival and recovery of giant garter snake, that is precisely the reason that further
biological evaluations must be performed in the Joint Vision's SOI study area before the SOI
would be expanded and development allowed to proceed. However, at this time, details
regarding the land use type, location, extent, and amount of development are unknown, and
thus, the agencies are unable to determine the extent of any impacts associated with future
development. Moreover, the City and Sacramento County would evaluate through the Joint
Vision planning process, cumulative effects associated with development permitted within
a future SOI area, in combination with the 17,500 acres of Planned Development covered by
the NBHCP and any neighboring Sutter County development.

3.1.3.3 Impact of Joint Vision on Mitigation Lands

Commentors express concern that it is unlikely that TNBC will be able to acquire Mitigation
Lands within the Joint Vision area. Commentors suggest that the Joint Vision MOU will
have an immediate impact on implementation of the NBHCF because of the impacts to
valuable giant garter snake habitat within this area.

The NBHCP contemplates incidental take coverage for 17,500 acres of the Natomas Basin.
Over 26,000 acres currently remain available within the Natomas Basin for their potential
acquisition as Mitigation Lands. If the NBHCP is approved and incidental take permits are
issued, TNBC will consider these areas as potential Mitigation Lands, to the extent
landowners are willing to sell their property. The effectiveness of the NBHCP conservation
strategy depends on the availability of such lands, as well as the availability of lands outside
the Basin and the NBHCI’ contemplates that these lands will continue to be available for
Mitigation Land acquisition. As such, in the event that the Joint Vision planning process
were to result in a change in the City’s SOI, this change would be viewed as a change in the
NBHCP Operating Conservation Program and would require an amendment to the NBHCP
or a separate HCP for the development of such areas.

Although the Joint Vision planning process identifies an Area of Concern in which the City
and Sutter County intend to preserve open space, the actual amount of Open Space area has
not been defined and the City and Sutter County have not yet established an Open Space
program. The Joint Vision effort intends to conduct extensive planning and environmental
analyses to determine the extent of open space preservation ifi the event the City’s SOl is
expanded. At this time, however, all of the lands outside of the 17,500-acre Permit Areas, are
anticipated to remain in their existing agricultural, open space and limited development
conditions as described further in Chapters Il and IlI of the NBHCP and Chapter 3 of the
Draft EIR/ EIS. Since there are no new development efforts contemplated by the City at this
time outside of its adopted SOI, the adopted land use plans do not authorize such
development, and the location of any adjustments to the SOI have not been determined
through the Joint Vision effort, it is speculative at best to assume that 10,000 acres of future
development will occur in the Basin outside of the 17,500-acre Permit Areas. Consequently,
lands outside of the Permit Areas remain available for the foreseeable fututre as potential
sites for Mitigation Land acquisition.
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The Joint Vision planning process also would involve comprehensive biological resource
evaluations to determine the nature and extent of effects on existing habitat, including
habitat atforded by TNBC Mitigation Lands. This evaluation would be necessary to
determine the extent of avoidance, mitigation, and minimization measures required to offset
any impacts caused by development authorized by the Joint Vision.

3.1.3.5 Treatment of the Joint Vision in the NBHCP and EIS/EIR Cumulative Analysis

Commentors are referred to Master Response 4 (Cumulative Impacts) for a discussion of the
NBHCP’s and EIR/EIS's treatment of the cumulative effects associated with the Joint Vision
planning effort under ESA, CESA, NEPA, and CEQA.

3.1.4 Master Response 4: Cumulative Impacts

Several comment letters raised questions about the approach to, and analysis of cumulative
impacts in the NBHCP and EIR/EIS. To be responsive to these issues, this master response
is organized in the following way:

¢ Scope of cumulative impacts analysis for the NBHCP and EIR/EIS, including the
treatment of 17,500 acres of Planned Development in the NBHCP and Draft EIR/EIS
cumulative effects analysis (Section 3.1.4.1);

* Regulatory framework for cumulative impacts assessment under ESA, CESA, NEPA,
and CEQA (Section 3.1.4.2);

* Development in excess of 17,500 acres, including future annexation, other development,
Joint Vision, and flood control projects {(Section 3.1.4.3);

¢ Effecton the NBHCP of future development outside the Permit Areas (Section 3.1.4.4);

¢ Inconsistencies between the NBHCP and EIR/EIS discussion of cumulative effects
(Section 3.1.4.5).

3.1.4.1 Cumulative Impacts Assessment under the ESA and CESA

This section presents the regulatory framework for evaluating cumulative impacts under the
ESA, CESA, NEPA, and CEQA.

Federal Endangered Species Act

Two provisions under the ESA, Sections 7 and 10, govern the analysis of the effects of the
Proposed Action. Under Section 10 of the ESA, the USFWS is required to determine the impact
that likely will result from the incidental take of covered species [50 CFR § 17.32(b)((1)(C)].

An incidental take permit authorizes incidental take, not the activities that result in take. As
such, the effects analysis under Section 10 focuses on the extent and amount of take associated
with granting incidental take coverage for activities contemplated by the local land use agency.
As part of its review of the NBHCP, the USFWS also is required to conduct an internal Section
7 consultation to determine whether the Proposed Action (i.e., issuance of the incidental take
permits) will result in jeopardy to federally listed threatened or endangered species, or the
destruction or adverse modification of critical habitat (50 CFR § 402.10). As part of this
consultation process the federal action agency (in this case, USFWS) is required to consider
cumulative effects. Under Section 7, cumulative effects:
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include the effects of future State, tribal, local or private actions that are
reasonably certain to occur in the action area considered in this biological
opinion. Future Federal actions that are unrelated to the Proposed Action are
not considered in this section because they require separate consultation
pursuant to Section 7 of the Act.

Future federal actions requiring separate consultation (i.e., unrelated to the Proposed
Action) are not considered in the cumulative effects analysis. 50 CFR § 402.02 ; HCP
Handbook, p. 4-31. Future non-federal actions are, however, included in a cumulative
analysis. Past and present impacts of non-federal actions are part of the environmental
baseline. 50 CFR § 402.02.

Projects included in a cumulative effects analysis must be “reasonably certain to occur.”
Projects considered reasonably certain to occur may include, among other factors, approval of
the action by state, tribal, or local agencies or governments (e.g., permits); indications by state,
tribal, or local agencies or governments that granting authority for the action is imminent; and
the project sponsor’s assurances that the action will proceed. The more discretion remaining
to be exercised by a state, tribal, or local agency or government before a proposed non-federal
action can proceed, the less there is reasonable certainty the project will be authorized. That is,
the ESA does not require an evaluation of speculative non-federal actions that may never be
implemented. By the same token, “reasonably certain to occur” does not require a guarantee
that the action will, in fact, occur. USFWS is required to consider economic, administrative,
and legal hurdles that must be overcome in order for a non-federal action to proceed.

In the context of a Section 7 consultation within a larger Section 10(a) planning area, the
Section 7 Consultation Handbook advises that non-federal proposals for development in the
HCP are considered cumulative effects for that planning area until the Section 7
consultation for the Section 10(a) permit is completed. At that time, the effects of the
non-federal proposals become part of the environmental baseline for future consultations
(HCP Handbook, p. 4-32 —33).

California Endangered Species Act

There are no statutory or regulatory provisions expressly requiring an analysis of
cumulative effects under CESA related to the issuance of a Section 2081 Permit.
Nonetheless, CDFG must consider whether issuance of an incidental take permit would
jeopardize the continued existence of a species. As part of this analysis, CDFG evaluates the
adverse impacts of the take in light of known population trends, known threats to the
species, and reasonably foreseeable impacts on the species from other related projects and
activities (14 Cal. Code Regs. § 783.2(a}(7)). -

Consistent with the Section 10 regulations, the NBHCP conservation strategy is based on an
analysis of the combined effects of past, present, and future development in the Natomas
Basin. To determine the extent and amount of take that may be authorized under the
NBHCP's Operating Conservation Program, the Draft NBHCP considers the amount of
development that has occurred in the Natomas Basin, and the amount of development that
could occur based on adopted land use plans. Consistent with the Section 7 regulations,
future federal actions requiring separate consultation (i.e., unrelated to the Proposed Action)
are not considered in the cumulative effects analysis. Future federal actions that may be
required for Planned Development are, however, identified in the NBHCP. Vernal pool
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species-related conservation measures are included in the NBHCP in order to provide
avoidance, mitigation, and minimization measures for species-related effects. These actions
specifically include Covered Activities that may require a Section 404 Permit for the fill of
waters of the U.S. subject to Clean Water Act jurisdiction. Future federal actions related to
water supply and flood control/drainage improvements as described in Section 4.1.2.3 of
the Draft EIR/FEIS are not included in the cumulative analysis for Section 7 purposes
because they involve federal actions.

Future non-federal actions are included in the NBHCP cumulative analysis as explained
further below. Past and present impacts of non-federal actions are part of the environmental
baseline or included in the effects of the NBHCP and incidental take permits as described
more specifically below.

Scope of NBHCP Analysis.

To determine the extent and amount of take that may be authorized under the NBHCP's
Operating Conservation Program, the NBHCP considers: (1) the amount of development
that has occurred in the Natomas Basin; and (2) the maximum amount of development that
could occur based on adopted land use plans. Consistent with the Section 7 regulations,
future federal actions requiring separate consultation (i.e., unrelated to the Proposed Action)
were not considered in the cumulative effects analysis. Future non-federal actions are
included in the NBHCP cumulative analysis.

With respect to past development, the Draft NBHCP describes the development that
occurred prior to 1997, when the USFWS approved the original NBHCP and explains that of
the 53,537 acre Natomas Basin, approximately 7,267 acres were already developed in

1997 (Draft NBHCP, pages 111-3— 11, IV-1). Thus, approximately 46,270 acres of
undeveloped and agricultural land remained in the Basin as of 1997. This past development
is included in the baseline conditions for purposes of evaluating the effects of the NBHCP
on Covered Species under ESA and CESA.

To account for the effects of present development, the Draft NBHCP describes the
development that occurred between December 1997 and December 2001 (the period of time
between adoption of the original NBHCP and preparation of the revised NBHCP). In this
regard, the Draft NBHCP explains that between December 1997 and December 2001,
urbanization occurred on approximately 3,787 acres in the Basin and provides a detailed
description of this additional development (Draft NBHCP, pages I11-6 - 11). The 3,787 acres
of present development are included within the 17,500 acres of Planned Development
described below. As of December 2002, 4,413 acres have been developed (see Response to
Comment O1-2).

As required by the ESA consultation regulations, the NBHCP includes future projects in its
cumulative analysis that are “reasonably certain to occur.” To account for the effects of future
development covered by the NBHCP, the NBHCP relies on the adopted general plans of the
City, Sutter County, and Sacramento County as a reasonable basis for predicting the extent,
amount, and location of future development. The NBHCP also considers the level of
development contemplated in adopted community plans and specific plans in order to
further refine the determination of future development covered by the plan. Based on these
adopted plans, the NBHCP contemplates the development of up to 17,500 acres of Planned
Development in the Basin. The NBHCP explains that adopted general plans for each land use
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permittee indicate that the total acreage potentially to be developed in the Basin is 13,533 to
20,033 acres, depending primarily on the extent of urbanization in Sutter County. Although
the adopted general plans include a range of development, the NBHCP and associated
incidental take permits limit the amount of development to 17,500 acres for which incidental
take coverage may be obtained under the NBHCP because development in Sutter County’s
Industrial-Commercial Reserve over and above 7,467 acres is not foreseeable during the
permit term. As explained in the NBHCP, the 17,500 acres of Planned Development consist of
8,050 acres of development in the City, 7,467 acres of development in Sutter County, and
1,983 acres for Metro Air Park in Sacramento County (Draft NBHCP, pages 11I-1 —1I-3,
[1-12 —lI11-15). The development covered by the NBHCP, based on the adopted general and
specific plans noted above, is evaluated as part of the Proposed Action for which incidental
take is being sought. The cumulative effects of the Proposed Action therefore consist of the
effects of the Planned Development considered in conjunction with the past and present
impacts of existing development and the impacts of any non-federal future development in
the Basin that is “reasonably certain to occur” beyond the 17, 500 acres covered by the
NBHCP.

The NBHCP covers future development of the Natomas Basin that is reasonably foreseeable,
and this reasonable foreseeable development is also the development for which the NBHCP
seeks coverage for incidental take. This development consists of the 17,500 acres of future
Planned Development described above, in conjunction with any roadways and other
infrastructure located within the City and Sutter County’s Permit Areas necessary to serve
this Planned Development (see Draft NBHCP Section I.N., Covered Activities). Thus, the
NBHCP covers the cumulative effects of development within the City, Sutter County, and
Sacramento County portion of the Basin to the extent such development is authorized
within the Plan Area. Future development in the Natomas Basin beyond the amount of
development covered by the NBHCPF, however, is not considered “reasonably certain to
occur” or “reasonably foreseeable.”

The approach used to satisfy ESA requirements also satisfies the requirements under CESA.
That is, the NBHCP considered in its evaluation of effects of incidental take due to the
Covered Activities, and the reasonably foreseeable impacts on the species from other related
projects and activities. In this regard, the NBHCP evaluated both the individual effects of
development projects proceeding within each Permit Area, as well as the combined effects
of all 17,500 acres of planned development occurring within the Plan Area. In other words,
the NBHCP Technical Memoranda and biological resources evaluations considered the
combined effects of each development project within each specific Permit Area (e.g., City of
Sacramento) and among all of the Permit Areas (i.e., City, Sutter County, water agencies)
and evaluated these impacts in conjunction with past and present development. Chapter VII
of the NBHCP contains a summary of effects of take of each Covered Species associated
with development within each Permit Area individually and generally. The Draft EIS/EIR
acknowledged that other development within an identified area under consideration for
annexation within the Basin may contribute to cumulative impacts to resources within the
Natomas Basin. However, because there are no specific development proposals under
consideration, the impacts of such development were determined to be speculative, as
discussed further below.
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3.1.4.2 Cumulative Effects Under NEPA and CEQA

National Environmental Policy Act

Under NEPA, an EIS is required to conduct an analysis of cumulative impacts (40 CFR 1508.8)
Under NEPA, the USFWS evaluates direct, indirect, and cumulative eftects (Draft Fish and
Wildlife Service Manual Part 550, § 2.4). According to the CEQ Guidelines (40 CFR 1508.7),

a cumulative impact is the:

... impact on the environment which results from the incremental impact of
the action when added to other past, present, and reasonably foreseeable
future actions regardiess of what agency (Federal or non-Federal) or person
undertakes such other actions, Cumulative impacts can result from
individually minor but collectively significant actions taking place over a
period of time.

California Environmental Quality Act

Under CEQA an EIR is required to conduct an analysis of cumulative impacts (14 Cal. Code
Regs. 15130(a). Pursuant to the CEQA Guidelines, the CEQA Lead Agencies are required to
evaluate the cumulative impacts of a project when the project’s incremental effect is
cumulatively considerable. Under CEQA, an EIR is required to discuss cumulative impacts
of a project when the project’s incremental effect is cumulatively considerable (14 Cal. Code
Regs. 15130(a}). Under CEQA, as with NEPA, cumulative impacts are defined as:

“Cumulative impacts” refers to two or more individual effects which, when
considered together, are considerable or which compound or increase other
environmental impacts.

{a) The individual effects may be changes resulting from a single project or a
number of separate projects.

(b) The cumulative impact from several projects is the change in the
environment which results from the incremental impact of the project when
added to other closely related past, present, and reasonably foreseeable
probable future projects. Cumulative impacts can result from individually
minor but collectively significant projects taking place over a period of time
(14 Cal. Code Regs. 15355).

A cumulative impact consists of an impact which is created as a result of the combination of
the proposed project together with other projects causing related impacts. 14 Cal. Code
Regs. 15355. CEQA Guidelines Section 15130 states that an adequate discussion of
significant cumulative impacts must include either: (1) A list of past, present, and probable
future projects producing related or cumulative impacts, including, if necessary, those
projects outside the control of the agency; or (2) a summary of projections contained in an
adopted General Plan or related planning document, or in a prior environmental document
which has been adopted or certified, which described or evaluated regional or area-wide
conditions contributing to the cumulative impact.

Section 15130 further states that it is appropriate for probable future projects to be limited to
those:

...requiring an agency approval for an application which has been received at

the time the notice of preparation is released, unless abandoned by the
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applicant; projects included in an adopted capital improvements program,
general plan, regional transportation plan, or other similar plan; projects
included in a summary of projections of projects (or development areas
designated) in a general plan or a similar plan; projects anticipated as later
phase of a previously approved project {e.g. a subdivision); or those public
agency projects for which money has been budgeted.

Scope of EIR/EIS Analysis

The EIR/EIS contains an analysis of the combined effects of past, present, and future
development in the Natomas Basin, in accordance with NEPA and CEQA. Past and present
impacts of non-federal actions are part of the environmental baseline or included in the
analysis of the Proposed Action evaluated in the EIR/EIS. The EIR/EIS considers all of the
applicable existing long-range planning documents, as discussed in Section 4.1.2.3 of the
EIR/EIS. Also explained in the EIR/EIS, the total amount of Planned Development covered
by the NBHCP is limited to the 17,500 acres evaluated in the EIR/EIS (see Section 2.2.1 and
Section 4.1.2.3) because this is the amount of development authorized in the Natomas Basin
under adopted City, Sutter County, and Sacramento County land use plans. In other words,
17,500 acres represents the level of development considered reasonably foreseeable in the
Basin.

For the Covered Activity of Planned Development, this equates to the 17,500 acres of
approved development in the Natomas Basin (see Appendix C of the Draft EIR/EIS for

a detailed summary of the effects of the Planned Development in the Natomas Basin}. Any
potential for development outside of those 17,500 acres is not reasonable or foreseeable in
consideration of NEPA and CEQA cumulative impact assessment criteria (see Section 3.1.4.3
below). Other specific development approval requests for lands outside of the City, Sutter
County, and MAP Permit Areas are not reasonably foreseeable under NEPA and CEQA.
Therefore, the analysis in the NBHCP and Draft EIR/EIS includes the effects of “planned,
proposed, and projected activities throughout the Basin” as requested by the commentors
and consistent with the requirements of NEPA, CEQA, ESA, and CESA.

3.1.4.3 Development in Excess of 17,500 Acres of Planned Development

Several comments asserted that the EIR/EIS considered only other closely related regional
conservation activities and indicated that the cumulative effects of Planned Development
are not assessed in the EIR/EIS. In response to the request to analyze impacts of the

17,500 acres of Planned Development, it is important to note that the 17,500 acres of Planned
Development represents the extent of approved development in the Basin {i.e., the NBHCP
is seeking coverage for the extent of approved urban development in the Natomas Basin).
Therefore, the Draft EIR/EIS contains an analysis of the combined effects of past, present,
and future development in the Natomas Basin in accordance with NEPA and CEQA.

Section 4.1.2 of the EIR/FEIS (and Section 3.1.4.1 and 3.1.4.2 of this Final EIR/EIS) presents
the requirements for conducting cumulative impact assessments, the specific actions that are
analyzed in the cumulative impact analysis for the Proposed Action, and other potential
long-term projects that have the potential to occur in the Natomas Basin at some future date.
As discussed in Section 4.1.2 of the EIR/EIS, the incremental impacts of past, present, and
reasonably foreseeable actions were evaluated. A review of actions that met these criteria
resulted in consideration of actions relevant to management of state and federal lands, the
Cal FED Bay Delta Program, and the San Joaquin County Multi-species Conservation Plan.
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Several commentors have requested that other proposed development in the Basin be
considered in the evaluation of cumulative impacts.

As discussed above (Section 3.1.3.2 of this Final EIR/EIS), past and present impacts of
non-federal actions are part of the environmental baseline or included in the analysis of the
Proposed Action evaluated in the Draft EIR/EIS. In other words, the 17,500 acres of Planned
Development represents the level of development considered reasonably foreseeable in the
Basin, and other non-federal actions were considered (and are discussed) in the EIR/EIS,
but they do not meet the NEPA and CEQA criteria established in this EIR/EIS for inclusion
as a cumulative action. With respect to the treatment of reasonably foreseeable development
under NEPA and CEQA, the EIR/EIS discusses and presents the prior analyses of the effects
of Covered Activities based on the prior environmental review conducted for the adoption
of the land use plans and associated development entitlements (Section 4.1.3 of the
EIR/EIS). As the EIR/EIS explains, based on adopted land use plans, Planned Development
of up to 17,500 acres may occur within the Natomas Basin over the term of the 50-year
incidental take permits (ITPs).

As noted on page 4-10 of the Draft EIR/EIS, direct, indirect, and cumulative impacts
associated with the construction of Planned Development have been evaluated in both
previously certified and in draft environmental documents prepared by the City of
Sacramento and Sutter County. As discussed on page 4-11 of the Draft EIR/EIS, the impacts
(including direct, indirect, and cumulative impacts) of the Planned Development are
summarized both in the individual resource sections and in Appendix C of the EIR/EIS. In
addition to the detailed listing of the impacts of Planned Development in Appendix C,
cumulative impacts are specifically addressed in several places in the EIR/EIS. As noted in
Section 4.1.2.1 (page 4-4 of the EIR/EIS), “Potential cumulative effects are assessed within
the separate resource sections in this chapter, and are presented at the end of the individual
resource sections.” This analysis is conducted throughout the applicable resource sections of
Chapter 4. To clarify the rationale used in the EIR/EIS for identifying past, present, and
reasonably foreseeable future to include in the cumulative impact analysis, actions to text
revisions to the first and second paragraphs in Section 4.1.2.2 of the Draft EIR/EIS are
provided in Chapter 2 of this Final FIR/EIS.

Presented below are discussions of the future annexation, other urban development, and:
tlood control projects.

Potential for Future Annexation

Several commentors are concerned that the NBHCP arbitrarily limits the City’s ability to
annex lands outside of the City’s Permit Area. Other comments suggest that future
development proposals not included within the 17,500 acres of Planned Development
should be able to proceed in reliance on the Draft NBHCP and the City’s ITPs. Commentors
also request that the NBHCP and EIR/EIS include an analysis of reasonably foreseeable
development in the Natomas Basin. Some commentors suggested that the following projects
be included in the cumulative analysis as reasonably foreseeable development: specific
annexation and development requests; Joint Vision; County Airport intended terminal
expansion and third runway on up to 800 acres; construction of new or expanded highway,
drainage, flood control, and other infrastructure in the Basin; proposed levee improvements;
and new development in Sacramento County.
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As discussed above in Sections 3.1.4.1 and 3.1.4.2, the NBHCP covers future development of
the Natomas Basin that is reasonably foreseeable. Future development in the Natomas Basin
beyond the amount of development covered by the NBHCP, however, is not considered
“reasonably certain to occur” or “reasonably foreseeable.” With the exception of one area
located within the unincorporated Sacramento County portion of the Basin (i.e., the
panhandle), development beyond the levels of authorized development within each Permit
Area are considered speculative because the adopted City and Sutter County land use plans
(i.e., North Natomas and South Natomas Community Plans, Sutter County General Plan
and South Sutter County Specific Plan) do not authorize any additional development at this
time. The area known as the panhandle always has been included in the North Natomas
Community Plan. Because approved land use plans contemplated annexation of this area,
the NBHCP includes the panhandle annexation area as part of the City’s authorized
development. However, if the City were to obtain ITDs for its authorized development, the
permits would not apply to the panhandle area unless and until the area is annexed to the
City (Draft NBHCP, p. l1I-15). This is the only annexation area that may be covered by the
NBHCP and associated ITPs.

By contrast, although the NBHCP acknowledges that several landowners of property within
the Basin have attempted to seek annexation of their properties to the City to enable future
urban development, those annexation requests are not covered by the NBHCP because such
annexation and future urban development requests have not been approved either by the
LLAFCO or the City (Draft NBHCP, page 1I-15). Moreover, urban development in areas
located outside of the Permit Areas is ill-defined and considered speculative because:

(1) these areas are not planned for urban development under adopted land use plans;

(2) these areas are located outside of the City of Sacramento’s SOI, the City of Sacramento
city limits, and the Sacramento County’s Urban Services Boundary; (3) no urban services are
available to serve development; or {4) other significant legal and planning hurdles must be
overcome before development could proceed.

Other Urban Development

Several comments asserted that urban development {other than the Planned Development
of 17,500 acres) should be included in the EIR/FIS as actions subject to cumulative analysis
under NEPA and CEQA. Specific comments request that this analysis include the Joint
Vision planning effort that may be implemented at some future date.

In reference to NEPA compliance with cumulative impacts analysis, the comments state that

the EIR/EIS analysis is insufficient to comply with 40 CFR Section 1508.7 because potential
unknown future development should be considered reasonably foreseeable. The EIR/EIS
approach to identifying actions to consider as reasonably foreseeable is consistent with the NEPA
CEQ regulations and USEPA guidance (USEPA, Office of Federal Activities, Consideration of
Cumulative Impacts in EPA Review of NEPA Documents, EPA 315-R-99-002/May 1999). (Also see
Section 3.1.4.2, above). Specifically, one of the criteria for identification of applicable actions for a
cumulative assessment is the likelihood that a project will occur. The guidance further states that
the best indicator of whether a project is reasonably foreseeable is whether final approval has
been obtained or if the project is imminent, and that the long-range planning of government
agencies should also be considered. The EIR/EIS considers all of the applicable existing
long-range planning documents, as discussed above. As explained in the EIR/EIS, the

total amount of Planned Development is limited to the 17,500 acres evaluated in the EIR/EIS
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(see Section 2.2.1 and Section 4.1.2.3) because this is the amount of development that would be
allowed in the Natomas Basin under adopted City, Sutter County, and Sacramento County
land use plans. In other words, 17,500 acres represents the level of development considered
reasonably foreseeable in the Basin.

Other specific development approval requests for lands outside of the City, Sutter County,
and MAP Permit Areas were not considered reasonably foreseeable under NEPA for the
reasons described above in the discussion regarding the treatment of cumulative effects
under the ESA. Section 4.1.2.3 of the EIR/FEIS explains that several other long-term projects,
including the potential for development within the unincorporated portion of Sacramento
County, have the potential to occur in the Basin at some unidentified future date. If these
projects occur, they would not be included in the 17,500 acres of Planned Development
unless the NBHCP is amended or a separate HCP were prepared for that additional
development. Both the EIR/EIS and NBHCP acknowledge that any additional urban
development in the Basin beyond 17,500 acres may contribute to significant cumulative
environmental effects to the resources within the Natomas Basin. However, at the time the
Draft EIR/EIS was prepared, insufficient data were available to conduct an assessment of
these cumulative effects, in part, because the nature, location, amount, and extent of such
development was unknown, and remains unknown as described further above in this
Master Response. Additionally, no specific land uses or proposals were identified (with the
exception of the Greenbriar Farms and West Lakeside areas) that would enable an analysis
of potential cumulative impacts.

The following text summarizes the status of future specific development proposals or
planning efforts that commentors suggest should be considered cumulative projects and the
way in which the NBHCT and EIR/EIS address these planning efforts or proposals.

West Lakeside and Greenbriar Farms. The Draft NBHCP describes the West Lakeside and
Greenbriar Farms proposals on page 11I-15. The developer has attempted to obtain necessary
development approvals for several years to support development of the West Lakeside and
Greenbriar Farms properties. In its latest attempts, the developer filed a general plan
amendment, prezoning and annexation applications with the City on February 22, 2002 for
the West Lakeside project. Although the developer has expressed interest in annexing the
Greenbriar Farms property, it has not filed any applications with the City. Because the West
Lakeside and Greenbriar Farms properties are not included in any adopted land use plans
nor are they located within the City’s SOl and city limits or within the County’s Urban
Services Boundary, development of these areas is not allowed by the City or Sacramento
County. While the developer has expressed interest in annexation to the City, the status of
these requests and the timing and ability to obtain necessary local approvals remain
uncertain because it is unknown whether the Joint Vision effort would result in changes to
the SOT so that such development could proceed. Consequently, development of these
properties was considered speculative at the time the Draft NBHCP was prepared, and it
remains speculative.

Moreover, the City is limited in its ability to approve development of the West Lakeside and
Greenbriar Farms for the foreseeable future. In accordance with the Settlement Agreement in
the prior NWF v. Babbitt litigation, the City adopted a resolution (Resolution No. 2001-518,
Appendix H of the Final EIR/EIS), imposing restrictions on its approval of General Plan
amendments, rezonings/ prezonings, and development agreements for the Camino Norte,
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West Lakeside, and Greenbriar Farms areas, or any lands otherwise located outside of the
existing boundaries of the North and South Natomas Community Plans until completion of the
Joint Vision. Consequently, these areas are not covered by the NBHCP and the ITPs, and the
City is prohibited under its Resolution from taking any actions to approve the West Lakeside
and Greenbriar Farms annexations and development proposals pending the results of the Joint
Vision effort. Development of the West Lakeside and Greenbriar Farms property is not
considered reasonably certain to occur because extensive studies, planning, and further
analyses are required as part of the Joint Vision process before any development approvals
may be considered for any of these areas, and because the outcome of these efforts is unknown.
These projects also are not considered related projects under ESA or CESA because they are
not considered authorized activities that may be covered by the NBHCP and ITPs. For these
reasons, they are not considered reasonably foreseeable.

Northern Territories/Brookfield Land Company. In the 1990s, Northern Territories, Inc.
proposed a large development project in Sacramento County north of Elkhorn Boulevard
outside the County’s Urban Services Boundary. The County denied the development project
and rejected the proposal to change the Urban Services Boundary for this project. As of the
date of preparation of the Final NBHCP and EIR/EIS, the developer has not filed any
turther annexation requests with the County or the City of Sacramento. As stated above, the
City is restricted in its consideration of this project, should an application be filed, because
this area is outside of the City’s SOI and County’s Urban Services Boundary. In other words,
unless the City’s SOI or County’s urban service boundary is expanded to inciude this
property, the City or County must deny an urban development application. Consequently,
this area is not covered by the NBHCP and the ITPs, and the City is prohibited under
Resolution No. 2001-518 from taking any actions to approve a development proposal
pending the results of the Joint Vision effort described above. Development of this property
is not considered reasonably certain to occur because extensive studies, planning, and
further analyses are required before any development approvals may be considered for this
area, and because the outcome of these efforts is unknown. This project also is not
considered a related project under the ESA because it is not covered by the NBHCT and
ITPs. Consequently, it is not considered reasonably foreseeable.

North River Coalition. The North River proposal consists of 822 acres for development south
of West El Camino Avenue, including a 350-acre auto mall, outside of the Urban Services
Boundary and the City’s Permit Area. Sacramento County has held on abeyance its response
to this proposal pending the outcome of the Joint Vision process. Development of the North
River Coalition’s proposal is not considered reascnably certain to occur because extensive
studies, planning, and further analyses are required as part of the Joint Vision process
betfore the potential for development of this property can be determined.

Alleghany Properties. This area consists of 86 acres on the west side of El Centro Road
outside of the City’s Permit Area. No application has been filed for urban development on
this property. This property must await the results of the Joint Vision planning effort before
the City could consider development of this site.

Lauppe Family/AKT. This area consists of approximately 298 acres of land bounded by I-5,
Powerline Road, West Drainage canal, and RD 1000 Lone Tree canal outside of the City’s
Permit Area. This property must await the results of the Joint Vision planning effort before
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the City could consider development of this site. No application has been filed for urban
development on this property.

Draft General Plan Amendment and Comprehensive Annexation Plan. Because of pressures
from landowners to seek approval for urban development in Sacramento County, the City
and Sacramento County undertook an evaluation of approximately 6,519 acres in North
Natomas areas that might properly be included within the City’s LAFCO-approved SOI and
ultimately annexed to the City. This evaluation included areas within the area covered by
the 1997 NBHCFP, but outside of the area covered by the ITPs. This effort was driven, in part,
by the fact that the Sacramento Regional County Sanitation District was undertaking an
engineering master plan for sewer service for its entire service area. Landowners requested
amendments to Sacramento County’s General Plan to ensure that their properties were
included within the County’s urban services boundary or the County’s General Plan policies
were amended so that the Sanitation District could provide sewer service to their properties
(Draft EIR for the General Plan Amendment for Long-term Planning in North Natomas or
Other Appropriate Areas (SCH #: 1999022071), November 2000, page 4.2). As part of this
SOT evaluation, Sacramento County issued a draft General Plan Amendment and
Comprehensive Annexation Plan and related EIR in November 2000. This plan, however,
was never adopted. A new planning effort, the Joint Vision described in Master Response 3
represents another attempt to guide a comprehensive solution for land use planning in the
Basin. Consequently, these properties remain outside of the Sacramento Regional County
Sanitation District service area, and as such, these properties both lack entittements for
urban development and sewer services.

Joint Vision. The Joint Vision process is addressed in Master Response 3, which states that
the City and Sacramento County have recently undertaken a new planning effort, the Joint
Vision for the Natomas Basin, to guide any future determinations regarding the City’s SOL
This effort commenced after the Draft NBHCP documents were circulated for public review
and comment. The Joint Vision is a planning and analysis effort which, when implemented
by the City and Sacramento County, will be applied in determining whether or not to
approve future annexation requests and development proposals — it is not, however,
indicative of specific development efforts that could occur.

Before any development (i.e., prezoning or zoning to urban uses) associated with the Natomas
Joint Vision may proceed, many other tasks and approvals must be completed, including
among other activities: (1) land use planning; (2} environmental review, including a thorough
biological resources evaluation; (3) compliance with all local, state, and federal laws; (4)
approval by LAFCO of an amendment to the City’s SO and (5} approval of the plan by at least
both the City and Sacramento County. Any urban development that may be contemplated
through future Joint Vision planning efforts is not addressed in the NBHCP. As stated in the
Dratt NBHCP, development bevond 17,500 acres would constitute a significant departure from
the Operating Conservation Program established in the NBHCP. As such, no development
outside of the 17,500 acres could or will be approved absent full compliance with the federal
and state Endangered Species Acts and with NEPA and CEQA. No development outside of the
17,500 acres could or will occur without additional biological resource evaluations in the Basin.

Private University Proposal. In May, 2002, landowners of property comprising approximately
1,164 acres reportedly offered to donate land for a private university in exchange for Sutter

3-32 NATOMAS BASIN HCP SAC/E1795/0310600011001 DOC)
FINAL EIR/EIS



SECTION 3 RESPONSES TO COMMENTS

County assurances that the remaining land would be redesignated for urban development.
At this time, no proposals have been submitted by the landowners or a private university
for the development of a campus within the Natomas Basin. Consequently, the extent,
location, and amount of development is unknown. Due to the ill-defined nature of this
donation, the NBHCT does not include such efforts as Covered Activities or related projects.

Sacramento County. Commentors also have requested that the NBHCP and EIR/EIS
consider the effects of Sacramento County’s approval of rural residential and small-scale
development projects that may occur in the Basin under existing zoning. Additionally, some
commentors assert that Sacramento County, and specifically, the Airport, have conducted
illegal activities resulting in take of threatened and endangered species. These topics are
discussed below.

Sacramento County Airport. The Sacramento County Division of Airports initiated an update
to the Master Plan for Sacramento International Airport in May 2002, but completion of the
Master Plan Update has been delayed. It is anticipated that the Master Plan Update would
address the expansion of the airport, including runways, terminals, and accessory facilities.
The current schedule for the Master Plan Update is for a draft plan to be released late in 2003.

Rural Development. There are certain by-right uses allowed in the Natomas Basin outside
of the Permit Areas. For example, a residence can be constructed in Sacramento County’s
AG-40 zone (agricultural zone with a minimum 40-acre lot size), as well as accessory
structures as long as the parcel contains a minimum of five gross acres per accessory
structure (Sacramento County Zoning Code, Section 205-07). These are permitted uses that
could be built on parcels outside of the City and Sutter County Permit Areas without
discretionary action. In addition, Section 120-14 of the Sacramento County Zoning Code
addresses non-conforming parcels (e.g., existing parcels less than 40 acres in an AG-40
zone). In accordance with Section 120-14 of the Zoning Code, residences can be built on
non-conforming parcels without discretionary approval as long as various requirements
are met (i.e., the property was legally created prior to the effective date of the zoning
ordinance). Non-discretionary construction of individual homes and small businesses has
occurred from time fo time throughout the Natomas Basin, and is expected to continue to
occur throughout the duration of the permit term. Because future construction of this type
is expected to occur in a manner similar to current practices, rural development is not
considered a “project” that is subject to analysis of cumulative effects.

With respect to future development within the unincorporated portions of Sacramento
County in the Natomas Basin, under the Joint Vision, the City of Sacramento would be
responsible for activities related to planning new growth in the Basin; the County would
be the appropriate agent for preserving open space, agricultural, and rural land uses (Joint
Vision MOU, § 1.B.). In this role, the County also would preserve its interest in the planing
and development of the airport (not addressed in the NBHCP) and Metro Air Park
{addressed in the NBHCF).

Regarding concerns raised about Sacramento County’s role in allowing development
activities to proceed without incidental take authorizations, the USFWS and CDFG sent a
joint letter to Sacramento County nolifying County officials that authorizing development to
proceed without obtaining incidental take authorizations violates Section 9 of the ESA and
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CESA (Appendix ). The USFWS and CDFG have informed the County of their intent to
initiate enforcement actiens in the event such activities continue.

Flood Control and Water Supply Projects

In response to the recommendation that local flood control projects be discussed in the context
of cumulative actions, the EIR/EIS currently includes such a discussion (see Section 4.1.2.3) of
these and other potential long-term future actions. As noted in the introduction to

Section 4.1.2.2, the criteria for assessing whether an action would be evaluated in detail for
cumulative impacts in association with the Proposed Action in this EIR/EIS are that an urban
development permit or other permit application has been submitted to a federal or
non-federal agency that has approval authority or those that are related to the types of
impacts attributable to those that would result from implementing the Proposed Action
evaluated in the EIR/EIS. As noted in EIR/EIS, a project by the U.S. Army Corps of Engineers
and SAFCA would improve the east levee of the Sacramento River at some future, but
unknown, time. This project is related to the comprehensive American River Watershed
Investigation, which was an important precursor to the NBHCP. In addition, other projects
are under consideration along the east levee, including the construction of a consolidated
pumping plant for Natomas Mutual. Although the flood control and water-related projects
discussed in Section 4.1.2.3 have the potential to occur in the future, data are insufficient to
conduct a meaningful analysis of their camulative impacts for several reasons as explained on
page 4-7 of the Draft EIR/EIS, including: (1) the sponsor of the future activities had not yet
initiated the planning and feasibility studies at the time the Draft EIR/EIS was prepared so
the nature of the flood control and water-related activities was undefined; (2) where
preliminary engineering plans were available, these plans were being revised, so the nature of
the proposal remained unknown; or (3) the environmental review process for the projects had
not been initiated at the time the Draft EIR/EIS was released.

3.1.4.4 Effect on the NBHCP of Future Development Outside the Permit Areas

As stated in the NBHCP, the conservation program and [TPs provide incidental take
coverage for the cumulative development of 17,500 acres of Planned Development within the
City, Sutter County, and the MAP Permit Areas in the Natomas Basin. As the NBHCP and
EIR/EIS explain and for the reasons described above, development activities on
unincorporated lands outside of the City, Sutter County, and MAP portion of Sacramento
County are not addressed in the NBHCP and do not receive incidental take authorizations
based upon this NBHCP (see Draft NBHCP pages I-5 to I-7, I-11; Draft EIR/EIS page 2-2).

The Operations Conservation Program proposed in the NBHCP is effective in compensating
for the effects of incidental take associated with 17,500 acres of Planned Development when
considered with the 7,267 acres of development which occurred in the Basin prior to 1997.
Thus, 24,767 acres of urban development is contemplated in the Natomas Basin by the
NBHCP. The NBHCT does not address more than 17,500 acres of Planned Development
because it is unknown whether the NBHCP would remain effective in mitigating for effects
beyond 17,500 acres. The analyses conducted in support of the NBHCP demonstrate that the
Operating Conservation Program is effective with up to 24,767 acres of past, present, and
future urban development in the Basin. Thus, the effectiveness of the NBHCP is dependent
on limiting Planned Development to 17,500 acres of development. If future development
proposals were to proceed, or developers were to seek annexation to the City of Sacramento
for purposes of developing their projects, such proposals would be considered outside of
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the scope of the NBHCP. These proposals would represent a significant departure from the
Operating Conservation Program, which would trigger a new analysis and a separate HCP
or amendment to the NBHCP. At this time, however, such development is unable to
proceed because the City and Sacramento County have not completed the Joint Vision
planning effort. Moreover, Resolution 2001-518 precludes certain development proposals
from proceeding until a comprehensive annexation program is developed for the Basin.

Because a comprehensive annexation program for the remainder of the Natomas Basin has
not been established, over 26,000 acres currently remain available within the Natomas Basin
for their potential acquisition as Mitigation Lands. If the NBHCP is approved and I'TPs are
issued, TNBC may consider these areas as potential Mitigation Lands, to the extent
landowners are willing to sell their property. The effectiveness of the NBHCP depends on the
availability of such lands, as well as the potential availability of lands in Area B outside the
Basin. The NBHCP contemplates that these lands will continue to be available for Mitigation
Land acquisition. As such, in the event that the Joint Vision planning process were to result in
a change in the City’s SOI or other development were to proceed outside of the City’s and
Sutter County’s Permit Areas, these changes would be viewed as a change in the NBHCP's
Operating Conservation Program. These changes would, therefore, require an amendment to
the NBHCP or a separate HCP for the development of such areas, as described in the NBHCP
and further discussed in Master Response 3 (Joint Vision).

3.1.4.5 Inconsistencies in Cumulative Impact Analysis in the NBHCP and EIR/EIS

Comments also suggested that the NBHCP and the EIR/EIS are inconsistent in the
discussion of cumulative impacts. The basis for the assertion of inconsistency is that the
criteria used in the EIR/EIS for identifying the actions that could result in cumulative
impacts are too narrow and do not allow for evaluation of future development. One
comment stated that the EIR/EIS narrowly interprets the California Code of Regulations,
Section 15355 (CEQA) and 40 CFR Section 1508.7 (NEPA) guidance on cumulative impacts.
We believe the criteria used to identify actions to assess for cumulative impacts, the existing
criteria used in the EIR/EIS are based on CEQA and NEPA guidance. They are adequate as
defined and discussed further above. The Draft EIR/EIS includes verbatim the CEQA and
NEPA guidance to which the comment refers (see Section 4.1.2.1, pages 4-3 and 4-4).

Commentors also suggest that future development projects are identified in the Draft
NBHCP but not included in the EIS/EIR. Specifically, the NBHCT states that applications
were filed for the West Lakeside and Greenbriar Farms projects as potential future
annexation proposals, which are not covered by the NBHCP. The EIS/EIR indicates,
however, that no applications have been filed for future specific development proposals.
To clarify this situation, text revisions have been made to page 4-8 of the Draft EIR/EIS.
The text of the changes is in Chapter 2 of this Final EIR/EIS.

3.1.5 Master Response 5: Swainson’s Hawk Foraging Habitat

Commentors have raised concerns about the NBHCP’s measures for mitigating the impacts
to Swainson’s hawk foraging habitat in the Natomas Basin from the Covered Activity of
Planned Development. This master response is provided to clarify the effectiveness of the
NBHCP, under ESA and CESA, in mitigating for the effects of take of Swainson’s hawks

SACHE1795/03106000%(001.00C) NATOMAS BASIN HCP 335
FINAL EIR/EIS



SECTION 3 RESPONSES TO COMMENTS

that could result from changes in foraging habitat because of Planned Development within
the Natomas Basin.

The assessment of effects on Swainson’s hawk foraging habitat from Planned Development
evaluates the loss of potential Swainson’s hawk foraging habitat within 1 mile of nesting
trees located in the Basin and addresses the loss of potential foraging habitat generally
within the Basin. The 1-mile radius is based on the fact that the availability and quality of
habitat near nests has the potential to influence reproductive success {see the Addendum to
the Biological Resources Technical Memo, Appendix K of the Final NBHCP, p. 11). More
high and moderate quality habitat! in the Basin under baseline conditions occurs primarily
within 1 mile of the nesting trees (9,431 acres of high and moderate quality habitat) than
outside the 1-mile distance (8,070 acres of high and moderate quality habitat). The
assessment of impacts to Swainson’s hawk foraging habitat from implementing Planned
Development also evaluates the potential loss of Swainson’s hawk habitat located at
distances greater than 1 mile of nesting trees throughout the Basin.

This assessment of effects of Planned Development and the implementation of the NBHCP
must be considered in the context of effects on nesting habitat as evaluated in the
Addendum to the Biological Resources Technical Memorandum (Appendix K of the Final
NBHCP) and the NBHCP. Additionally, the analysis of effects on potential foraging habitat
also must be considered in the context of the availability of foraging habitat within the
region.

3.1.5.1 Effects on Potential Foraging Habitat Within 1 Mile of Nesting Trees

Effects

As demonstrated in the Addendum to the Biological Resources Technical Memorandum
(Appendix K of the Final NBHCP) and the NBHCP, Planned Development within 1 mile of
nesting trees would result in the loss of 4,148 acres of foraging habitat, including 311 acres of
high quality habitat, 3,498 acres of moderate-quality habitat and 339 acres of low-quality
habitat. Of the total potential foraging habitat, approximately 3,679 acres of potential habitat
would be affected within the City of Sacramento Permit Area; approximately 305 acres
would be atfected within the MAP Permit Area; and 164 acres would be affected within
Sutter County’s Permit Area. Although foraging habitat would be affected, not all of this
habitat is considered high quality, nor does it support equivalent levels of foraging
opportunities. Very limited high-quality habitat exists in the Basin, as reflected in the very
limited high-quality habitat within a mile of the nesting trees. As demonstrated in the
NBHCP and the Addendum, most of the higher quality foraging habitat within 1 mile of the
nest sites will be retained under the NBHCP.

Mitigation Lands and Avoidance Measures

The NBHCP requires that 8,750 acres of Mitigation Lands be acquired and maintained in a
habitat reserve system as mitigation to offset the effects of take associated with Planned
Development. In accordance with the NBHCP, all developers of the 17,500 acres of Planned
Development will contribute Mitigation Fees to acquire the 8,750 acres of Mitigation Lands
that offset the loss of habitat for Covered Species. Regardless of whether Planned

1 Characterization of habitat quality was based on Eslep and Teresa (1992} and is described in the Addendum to the Biclogical
Resources Technical Memorandum (Appendix K of the Final NBHCP).
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Development affects Swainson’s hawk foraging habitat, each sponsor of Planned
Development will be required to pay its Mitigation Fees, which will be applied to the
purchase of 8,750 acres of Mitigation Lands.

Of this 8,750 acres, 4,375 acres would be maintained in rice, 2,187.5 acres would be managed
marsh, and 2,187.5 acres would be in upland habitat. As explained in the Biological
Resources Technical Memorandum (Appendix H of the NBHCP) and the Addendum to the
Biological Resources Technical Memorandum (Appendix K of the Final NBHCP), 2,187.5
acres of upland habitat would be primarily managed to provide foraging habitat for
Swainson’s hawk. Additionally, 20 to 30 percent of the managed marsh reserves would be in
upland edges and would provide another 546.9 acres of foraging habitat. Fallowing the rice
reserves under the NBHCP will provide another 437.5 acres, and the MAP HCP affords an
additiona! 200 acres of foraging associated with nest tree removal. In combination, these
mitigation areas provide 3,372 acres of Mitigation Lands to offset the loss of 4,148 total acres
of potential foraging habitat within 1 mile of nesting trees.

The NBHCP also requires extensive avoidance measures. Avoidance measures include
avoiding removal of known nest trees, preserving valley oaks, preserving riparian habitat,
implementing a tree planting program, and requiring avoidance measures associated with
Authorized Development. By preserving nesting trees and associated habitat in which such
trees are located, the NBHCP further contributes toward mitigating for the loss of foraging
habitat. One notable avoidance measure involves avoidance of a 1,015-acre area, of which
about 416 acres currently support non-rice crops within the Sutter County portion of the
Swainson’s Hawk Zone. Sutter County has eliminated this area from its Permit Area and
will initiate a general plan amendment to redesignate lands within this area to agricultural
use. This measure benefits Swainson’s hawks by providing long-term certainty that the land
use designation of 1,015 acres within 1 mile of known nest sites will remain compatible with
Swainson’s hawk foraging.2 This avoidance measure contributes to a combined total of
4,387 acres of avoidance and compensation, which exceeds the projected loss of 4,148 acres
of potential habitat within 1 mile of nest trees.

3.1.5.2 Effects on Foraging Habitat Within the Natomas Basin

The Biological Resources Technical Memorandum (Appendix H of the NBHCP) and the
Addendum to the Biological Resources Technical Memorandum (Appendix K of the Final
NBHCP) indicate that under baseline conditions approximately 22,051 acres of the Basin
provide foraging habitat for Swainson’s hawk. The majority of this habitat is considered to
be of moderate quality (15,666 acres) and low quality (4,550 acres). High-quality habitat
comprises only 1,835 acres of the Basin. Planned Development within the Basin would result
in the loss of 9,188 acres of foraging habitat, including 733 acres of high-quality habitat,
7,299 acres of moderate-quality habitat and 1,156 acres of low-quality habitat. None of the
371 acres of alfalfa would be affected (Appendix K, p. 15). Of this 9,188 acres, approximately
6,925 acres of potential habitat would be affected within the City of Sacramento Permit
Area, approximately 403 acres would be affected within the MAP Permit Area, and 1,860
acres would be affected within Sutter County’s Permit Area.

2 The 1.015 acres of avoidance within the Sutter County portion of the Swainson’s Hawk Zone is comprised of lands with
varying forage values. However, the proximity of the land to the Sacramento River enhances the foraging vaiuves of this land
compared with more remote lands in the Basin. Additionally, avoidance of development in this area provides a substantial
buffer between Sacramento River nesting habilat and urban development.
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As indicated in the previous text, regardless of whether Planned Development affects
Swainson’s hawk toraging habitat, each sponsor of Planned Development will be required
to pay ils Mitigation Fees that will be applied to the purchase of 8,750 acres of Mitigation
Lands. Of these 8,750 acres, 2,187.5 acres will be maintained as upland reserves. The
additional 546.9 acres of managed marsh in upland edges, 437.5 acres of fallowed rice
reserves, and the MAP HCP’s 200 acres of foraging associated with nest tree removal, in
conjunction with the 2,187.5 acres of upland reserves provide 3,372 acres of Mitigation
Lands. In addition, under the NBHCP, another 1,015 acres within the Sutter County portion
of the Swainson’s Hawk Zone would be located outside Sutter County’s Permit Area, and a
general plan amendment will be initiated to designate this land for open space and
agricultural use resulting in a combined total of 4,387 acres of avoidance and mitigation.

Effects Based on Habitat Quality of Mitigation Lands and Swainson’s Hawk Zone

The NBHCP also requires enhancement and restoration activities on Mitigation Lands to
maintain higher quality habitat in the Basin. For example, the NBHCP requires that the City
of Sacramento plant a total of 60 nest trees on TNBC reserves (See Draft NBHCP, “Extent of
Take of Swainson’s Hawk as a Result of Covered Activities, Nesting Habitat,” page VII-11).
While the nesting trees serve as mitigation for the potential loss of four nest trees, providing
additional nesting habitat in proximity to foraging habitat will enhance the foraging habitat
quality. From an energetics perspective, nesting locations will be provided in proximity to
foraging opportunities to minimize the expenditure of energy associated with longer
foraging distances. Woodbridge (1991, cited in England et al., 1997) found reproductive
success of Swainson’s hawk to decline as the distance to foraging habitat increased. By
creating nesting opportunities near foraging habitat provided on the Mitigation Lands or
near existing foraging habitat that is underused because of the absence of nearby nest sites,
reproductive success is expected to be improved.

Although the NBHCP is designed to replace lower-quality habitat with higher-quality
habitat, under a worst-case scenario, if TNBC acquires all existing high quality habitat, the
2,187.5 acres of Mitigation Lands would result in only a small increase of about 350 acres in
high quality habitat when compared to baseline conditions (Appendix K, p. 16). However,
under the best possible future condition for Swainson’s hawk, the proposed Mitigation
Lands would provide new foraging opportunities resulting in a doubling in the amount of
high quality habitat relative to baseline conditions (Appendix K, pages 16-17). That is, the
2,187.5 acres of upland habitat to be provided in the reserves would be high quality habitat
created from lands providing no foraging opportunities for Swainson’s hawk or low or
moderate value as foraging habitat.

Effects Based on Temporal Availability of Habitat

The Mitigation Lands, restoration and enhancement measures, and adaptive management
program are fundamental features of the Operating Conservation Program in terms of
improving the temporal availability of foraging habitat. Under the NBHCP, the upland
reserves will be managed to provide consistently accessible and abundant prey for
Swainson’s hawks throughout their residency. Such measures would increase the
availability of foraging habitat relative to baseline conditions during most (April, May, and
July) of the nesting period for Swainson’s hawk (Addendum, pages 17-18). During this
important foraging period, TNBC reserves, in conjunction with remaining foraging habitat
under baseline conditions, would provide between 4,765 and 8,130 acres of foraging habitat
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within the Basin depending on the differences in implementation assumptions (Appendix
K, p. 18). This range reflects the fact that baseline conditions afford varying foraging
opportunities depending on the month of the year and the crop types. Additionally, rice
fields are drained for two months of the seven-month period during which Swainson’s
hawk forage in the Natomas Basin and, when drained, these rice fields provide additional
foraging habitat. Within the managed marsh component of the TNBC system of reserves,
substantial upland areas and the seasonally dry component of the managed marsh provide
foraging habitat for Swainson’s hawk.

In addition to the avoidance and mitigation measures, the NBHCP (see NBHCP, p. VII-15)
provides extensive minimization measures related to construction impacts associated with
Planned Development or TNBC activities designed to further reduce the effects of take. The
Operating Conservation Program also includes a comprehensive monitoring and adaptive
management program designed to respond to the needs of the Covered Species over the 50-
year term of the permits. One of the features of the adaptive management program enables
adjustments in reserve composition to address competing needs among upland and wetland
dependent species (see NBHCP, Sections VI and IV.C.1.e). Another feature of adaptive
management is that Mitigation Lands that have not been restored and are impacted by
substantial land use changes may be replaced with replacement reserve sites that would
provide improved foraging habitat opportunities (see NBHCP, Section IV.C.1.e.). These
aspects of the Operating Conservation Program contribute to the preservation and
enhancement of foraging habitat within the Basin.

3.1.5.3 Baseline Considerations

The NBHCP addresses up to 17,500 acres of Planned Development in the Natomas Basin.
With 17,500 acres of Planned Development, approximately 12,863 acres of baseline foraging
habitat would remain outside the Permit Areas and within the Basin. The majority of the
12,863 acres is comprised of moderate quality habitat and would be expected to continue to
provide moderate quality habitat (see Appendix K, page 17) during the term of the NBHCP
and ITPs. Additionally, the Mitigation Lands established under the NBHCT are anticipated
to result in total available foraging habitat ranging from a worst case scenario of 13,847 acres
to 16,035 acres depending on the extent to which the Mitigation Lands are established on
lands currently providing foraging habitat.

Much of this habitat is expected to be retained in the future because adopted land use plans
and policies designate these areas for open space and agriculture. With respect to the City of
Sacramento, the City’s Sphere of Influence is contiguous with its Permit Area. As such, all
remaining lands within the Sacramento County portion of the Basin are unincorporated and
located outside the City’s Sphere of Influence. The City’s adopted land use policies at this
time do not contemplate urban development of lands outside its Sphere of Influence.

Approximately 16,881 acres of the Basin are within Sutter County. Of this acreage, 7,467
acres are within the area of Authorized Development for Sutter County. The remainder
areas (excluding the 1,015 acres subject to the General Plan Amendment for the Swainson’s
Hawk Zone) are anticipated to be retained in agricultural lands for the foreseeable future.
Of this 8,399-acre remainder area, 1,686 acres are considered Swainson’s hawk foraging
habitat. Additionally, another 37 acres of levee slopes along the perimeter of the Sutter
County portion of the Plan Area also provide foraging habitat. Another 1,909 acres of
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foraging habitat is provided in the SAFCA-owned “Triangle Parcel” which is situated
within a flood plain and designated as open space reserves.

Approximately 4,064 acres of lands (not including the Swainson’s Hawk Zone or airport
buffer lands) within the Sacramento County portion of the Basin are designated in the
Sacramento County General Plan and zoned by the County Zoning Ordinance for
agricultural uses and currently provide potential foraging opportunities. Additionally, the
1-mile wide Swainson’s Hawk Zone extends through Sacramento County. If Sacramento
County agrees to maintain its portion of the Swainson’s Hawk Zone in agriculture and open
space uses, an additional 5,808 acres of foraging habitat will be precluded from
development, some of which could be acquired as Mitigation Lands. Additionally, another
39.7 acres of levee slopes along the perimeter of the Sacramento County portion of the Plan
Area also provide foraging habitat. Development of the Sacramento County portion of the
Swainson’s Hawk Zone with urban uses would require that Sacramento County either
participate in a revision or amendment to the NBHCP or develop a separate conservation
strategy to secure incidental take authorizations.

Within Sacramento County, Sacramento International Airport maintains approximately
4,050 acres of buffer lands surrounding the existing airport. These buffer lands provide
foraging habitat for Natomas Basin Swainson’s hawk populations (approximately 889
acres). Development of the airport buffer lands with urban uses would require that
Sacramento County and the airport either participate in a revision or amendment to the
NBHCP or develop a separate conservation strategy to secure incidental take
authorizations.

The Sutter County and Sacramento County lands described above represent a total of 12,940
acres of baseline foraging habitat that are anticipated to remain undeveloped in the Basin.
The Mitigation Lands provided under the NBHCP would add to and improve on these
foraging lands remaining within the Natomas Basin.

3.1.5.4 Long-Term Availability of Foraging Habitat

It is extremely unlikely that the future and baseline foraging lands will be converted to
urban uses without requiring additional mitigation of the effects resulting from those urban
uses because of their location, site constraints, and land use designations. Under the
NBHCP, the Mitigation Lands will be retained as mitigation in perpetuity.

For urban development occurring within the City (i.e., through annexation of Sacramento
County lands) or Sutter County portions of the Basin outside the Permit Areas, the City and
Sutter County have agreed that any such land use approvals would trigger an evaluation of
effects due to the loss of foraging habitat within the Basin and would require that the City of
Sacramento or Sutter County, as may be appropriate, either participate in a revision/
amendment to the NBHCP or develop a separate conservation strategy to secure incidental
take authorizations for that additional development. The project applicants for this
additional development would be required to mitigate the impacts of their development on
foraging habitat.

Under the NBHCP, the 1,015 acres of lands within the Sutter County portion of the
Swainson’s Hawk Zone cannot be converted to urban development without triggering
further review and approval of a new or amended conservation strategy for such additional
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development. Similarly, under the NBHCP conversion of the 1,686 acres of remaining
foraging habitat in Sutter County (see Table 3-2) would not occur without triggering further
review and a new or amended conservation strategy. During the life of the permits, urban
development in the agriculturally zoned portions of Sutter County is unlikely for the
reasons further described in Section IV.C.1.e of the NBHCP. Additionally, due to their
location and constraints, lands within Sutter County such as the Triangle Parcel and the
slopes of levees are expected to continue to provide another 991 acres of available foraging
opportunities in the long-term. Urban development on the levee slopes in Sutter County
would be precluded pursuant to Reclamation Board regulations.

TABLE 3-2
Baseline Conditions Remaining Under NBHCP

Regional
Acreage within Basin and TNBC Permit Area Acreage
— OQut of
Basin
Sacramento Sacramento Airport Sacramento Sutter Sutter Area B
County - Yolo
Swainson’s County Buffer County County County Triangle  County®
Habitat Hawk Zone Agriculture Lands Levees Agriculture Levees Parcel
High 175 607 0 0 202
Moderate 3,266 3,043 525 39.7 1,338 37 954
Low 2,368 415 364 0 146
Total 5,808 4,064 889 39.7 1,686 37 954 25,000

®The eastern edge of the Natomas Basin is about 8 miles distant from the Sacramento River where most of the Swainson’s
hawk nest sites are located. To the west of the Sacramento River, about 45,000 acres of Yolo County are within 8 miles of the
river. Based on crop data for Yolo County for the period 1991 through 2001, about 25,000 acres of this area provides polential
foraging habitat for Swainson’s hawk nesting along the Sacramento River.

In Sacramento County, more than 10,000 acres are anticipated to provide available foraging
opportunities as shown in Tables 3-2 and 3-3. For example, the 889 acres of airport buffer
lands are located in a restricted over-flight zone. Therefore, safety restrictions preclude
development in this area. Conversion of undeveloped lands to urban development within
the remaining Sacramento County portion of the Basin outside the Permit Areas would
require either expansion of the City’s Sphere of Influence or adjustments to the County’s
Urban Services Boundary, approval by the Local Agency Formation Commission, general
plan amendments, rezoning, and changes in policies regarding the provision of services.
These land use approvals would trigger an evaluation of effects due to the loss of foraging
habitat within the Basin and would require that Sacramento County or City of Sacramento,
as may be appropriate, either participate in a revision or amendment to the NBHCP or
develop a separate conservation sirategy to secure incidental take authorizations.
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TABLE 3-3
Available Foraging Opportunities

Basin and TNBC Permit Area Foraging Locations Acreage
Remaining Lands within Sutter County® 2,677
Remaining Lands within Sacramento County” 10,761
Avoidance and Compensation Provided Under NBHCP® 4,387

#Includes Triangle Parcel, levee slopes, and agricullural zoned lands,

® Includes agricultural zoned lands, airport buffer lands, and Sacramento County portion of Swainson’s Hawk Zone.
“ Mitigation Lands would be derived from lands in Sacramento and Sutter counties outside of the Permit Areas and
could consist of lands included in the acreages totals of fands remaining in Sacramento and Sutter counties.

For remaining lands within the Sacramento County portion of the Basin, Sacramento
County and the City have agreed to the guiding principle that, should further development
be considered in the Natomas Basin, it will be necessary to consider a new, separate, or
enhanced HCP to address development impacts to Federal and State protected species (Joint
Vision MOU Recitals, Appendix G of this Final EIR/EIS, p. 2). Also, both Sacramento
County and the City have acknowledged that open space provided in the Basin in the future
may be in conjunction with, or distinct from the NBHCP, and may exceed the scope of the
mitigation contained in the NBHCP. Both the County and the City have further expressed
that any new development beyond that covered by and analyzed in the NBHCP will be
required to comply with State and Federal laws and regulations, and provide adequate
habitat and buffer areas for affected species (Joint Vision, § A.2.).

Thus, in the event that further development should be considered in the Basin, all three land
use jurisdictions governing local land use in the Basin — the City, Sutter County and
Sacramento County— have committed either through the NBHCP or by separate
agreement, to a new, separate or enhanced conservation strategy for such additional
development.

Although the existing baseline foraging habitat is not considered mitigation under the
NBHCP, the NBHCP adaptive management program is designed to respond to changes in
baseline habitat that could occur if existing undeveloped lands in the Basin were converted
to urban uses. As part of the Overall NBHCP Program Review and the Independent
Program Reviews (see NBHCP Sections VLI and VL]), a general evaluation of Basin land
uses will be conducted to determine whether amendments to adopted General Plan land use
designations, master plan amendments, specific plan adoption or amendments, or rezonings
to allow urban land uses outside the Permit Areas have the potential to adversely affect the
NBHCP Operating Conservation Plan. In the event that available foraging opportunities, as
identified in Table 3-3, are converted to urban uses without adequate provisions to maintain
foraging habitat, thus potentially compromising the effectiveness of the NBHCP Operating
Conservation Program, TNBC would consider and implement the actions contained in
NBHCP Section IV.C.1.e.
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3.1.5.5 Regionat Considerations

Foraging habitat opportunities in the Natomas Basin must be considered within the Basin’s
regional context as hawks do not limit their foraging to the Basin. As the Addendum
indicates, under the NBHCP, the Mitigation Lands would not be the only foraging habitat
available to Swainson’s hawks nesting in the Natomas Basin. Foraging habitat available in
Yolo County on the west side of the Sacramento River supports more than 200,000 acres of
non-rice agricultural crops with about 40,000 acres of alfalfa (Appendix K, p. 15). About
25,000 acres of non-rice crops are within the same distance of nest sites on the Sacramento
River as foraging opportunities provided in the Natomas Basin. The enhanced foraging
opportunities provided by the NBHCP Mitigation Lands extend the available foraging
opportunities in the region and enable the Natomas Basin to function more effectively in
providing foraging habitat for hawks relying on the Yolo Basin and surrounding areas.

3.1.5.6 Findings Regarding Operating Conservation Program

The NBHCP Operating Conservation Program is effective in mitigating for the loss of
Swainson’s hawk foraging habitat within each Permit Area and within the Natomas Basin
as a whole.

Overall Effects due to Authorized Development in the City’s Permit Area

Authorized Development within the City of Sacramento’s Permit Area potentially would
result in the loss of 3,679 acres of foraging habitat within 1 mile of nesting trees. Within the
Basin as a whole, Authorized Development in the City’s Permit Area would result in the
loss of 6,925 acres of foraging habitat. Approximately 1,006.3 acres of upland reserves would
be available to offset this loss. When combined with the 201 acres due to 10 percent fallowed
rice, and 252 acres for upland edges of managed marsh, a total of 1,459 acres would be
provided on the reserves purchased with Mitigation Fees collected from City of Sacramento
developers. Moreover, the City provides extensive nesting habitat mitigation as further
described in the NBHCP. The provision of additional nesting habitat in proximity to
foraging areas will further enhance the effectiveness of the foraging opportunities available
in the Basin. Additionally, the reserve composition on TNBC Mitigation Lands may be
adjusted in the event that only the City proceeds under the NBHCP, such that additional
upland reserves would be established in lieu of rice fields.

Overall Effects due to Authorized Development in Sutter County’s Permit Area

Within 1 mile of nesting trees, Authorized Development in the Sutter County Permit Area
would result in the loss of 164 acres of foraging habitat. For the Basin as a whole, Sutter
County Authorized Development would result in the loss of 1,860 acres of foraging habitat
(within 1 mile and outside 1 mile of nesting trees). Sutter County would provide 933.4 acres
of upland reserves, which more than compensates for the loss of 164 acres of foraging
habitat within 1 mile of nesting trees. When combined with the 187 acres due to 10 percent
fallowed rice, and 233 acres for upland edges of managed marsh, a total of 1,353 acres
would be provided on the reserves purchased with Mitigation Fees collected from Sutter
County developers. In addition, Sutter County will process a general plan amendment for
agricultural uses on 1,015 acres of the Sutter County portion of the Swainson’s Hawk Zone.

Overall Effects due to MAP
Within 1 mile of nesting trees, MAP development would result in the loss of 305 acres of
foraging habitat. A total of 450 acres of reserve sites (250 acres} and mitigation for loss of
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nesting trees (200 acres) would be provided, which results in a greater than 1:1 mitigation.
For the Basin as a whole, MAP development would result in the loss of 403 acres of foraging
habitat (within 1 mile and outside 1 mile of nesting trees). The 450 acres of reserves and
other Mitigation Lands would offset this loss of potential habitat.

Overall Effects of the NBHCP

The NBHCP Operating Conservation Program results in a total of up to 4,387 acres of
avoidance, mitigation, and enhancement/ restoration lands to offset the loss of 4,149 acres of
potential habitat within 1 mile of nesting trees and a total loss of 9,188 acres within the
Basin. When considered in the context of baseline conditions, while implementation of the
NBHCP would result in a net loss of between 6,016 acres to 8,204 acres of potential foraging
habitat in the Basin overall, the amount of high value habitat would nearly double from
1,835 acres to 3,290 acres (Addendum, page 15). Further, 13,438 acres of existing foraging
habitat would remain within specified portions of the Basin (Table 3-3) and would not be
converted to urban development without triggering a new or amended conservation
strategy for the additional development. The NBHCP Operating Conservation Program
would add to and improve on these foraging lands. Additionally, about 25,000 acres of
foraging habitat would be available in nearby Yolo County.

NBHCP reflects a multi-species approach to conservation planning. While the loss of habitat
of one species may be greater within one Permit Area when compared to the loss of that
same area within another Permit Area, the multi-species and multi-jurisdictional approach
embodied in the NBHCP provides opportunities for offsetting such effects in a variety of
ways. For example, development within the City’s Permit Area would result in a greater
loss of Swainson’s hawk foraging habitat than within Sutter County’s Permit Area. The
Sutter County portion of the Basin, however, offers additional opportunities to provide
foraging habitat than does the City. By contrast, Sutter County development would result in
a greater loss of giant garter snake habitat than would development within the City.
However, the City’s portion of the Basin provides greater opportunities to provide giant
garter snake habitat. Thus, while each Permittee will implement avoidance, minimization,
and mitigation measures to offset the effects of take of each Covered Species within each
Permittee’s Permit Area, the Plan is designed to recognize the combined mitigation
opportunities provided with each Permittee’s participation. Moreover, the provision of
higher quality foraging habitat under the NBHCP contributes to the availability of foraging
opportunities within the Basin and from a regional context.

3.2 Individual Responses to Comments

Attachments 1 and 2 include copies of the individual comment letters and their responses,
respectively. As discussed in Section 1.1 of this Final EIR/EIS, the comment letters are
organized in the following way:

s Government—G (federal agencies, state agencies, local agencies)
e Organizations—O
e Individuals—1I

In addition, Table 3-4 is a list of the comment letters and the agencies, organizations, or
individuals that submitted them.
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TABLE 34

Comment Letters Received on the NBHCP Draft EIRIEIS

Comment Number Commentor

G1 U.S. Army Corps of Engineers

G2 Environmental Protection Agency

G3 California Department of Fish and Game

G4 Caltrans—Aeronautics Division

G5 Caltrans, District 3

G6 California Department of Water Resources

G7 Placer County Transportation Planning Agency

G8 County of Sacramento

o1 Environmental Council of Sacramento/Friends of Swainson's Hawk/National Wildlife
Federation/Planning and Conservation League/Sierra Club

G2 Friends of Swainson’s Hawk

03 Institute for Ecological Health

04 Swainson's Hawk Technical Advisory Committee

t1 Chris Chaddock

12 The Diepenbrock Law Firm

13 Downey, Brand, Seymour & Rohwer

14 Kim Gagnon

IS Eric Hansen

6 Daniel Hrdy, MD

17 Burten H. Lauppe

1] Frank McCormack

19 McKenzie Farms

10 Jud Monroe and Dean Carrier

b1 Perry Farms

12 Remy, Thomas and Moose

13 Law Offices of Gregory Thatch

G: Government
O Organization
- tndividual
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DEPARTMENT OF THE ARMY
1.8, ARMY ENGINEER DISTHICT, SACRAMENTO
CORPS OF ENGINEERS
1325 J SYREET
SACRAMENTOD, CALFDRMIA 95814-2022
QOctober 31, 2002

Regulatory Branch (199800167}

Mr. Wayne While b
Field Supervisor faih o
U.S. Fish & Wildlife Service

2800 Cottage Way, W-2605

M P
RrEas NiET S

‘Racramento, California 95825-3901

Dear M. White,

I am responding 1o the Draft Environmental Impact Report for the Draft Natomas Basin
Habitat Conservation Plan (NBHCP), that was prepared by a number of agencies, which
include the City of Sacramento, Sutter County, Natomas Basin Conservancy, and in
association with the Reclamation District No. 1000 and the Natomas Central Mutual Water
Company. The report was prepared for the United States Fish and Wildlife Service and the
Calilornia Department of Fish and Game.

The Corps of Engineers” jurisdiction within the study ares is under the authority of
Section 10 of the Rivers and Harbors Act of 1399 and Section 404 of the Clean Water Act
for (he discharge of dredged or fill material into waters of the United States. Waters of the’
United States include, but are not fimited to, rivers, perennial or intermitient sireams, Jakes,
ponds, wetlands, vernal pools, marshes, wel meadows, and seeps.

Any profect, project feature, or channel dredging that result in the discharge of dredged
or {ill material into waters of the United States including these that arc covered by the
proposed NBHCP will require Department of Army suthosization prior o starting work,
Every effort should be made to avoid project features which require the discharge of dredged
of fll material into waters of the United States, In the event it can be clearly demonstrated
there are no practicable altemnatives to filling waters of the United States, miligation plans
shouid be developed to compensate for the imavoidable losses resulting from project
implementation.

Please refer to identification number 199800167 in any future correspondence
concerning this project. If you have any questions; please write 1o Laura Whitney at the
fetterhead address, or email Laura. A. Whitsey@usace army.mil, or telephone 916-557-7455.

Sincerely,

§ rrml, —F

Tom Cavansugh
Chief, Sacramento Valley Office
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Vicki Campbell, Chief, Conservation Planning District, U.S. Fish & Wildlife Service,
2800 Cottage Way, W-2605, Sacramento, Californiz 95825-390]

City of Sacramento, City Hall, 915 | Street, Room 100, Sacramento, California 95814

Sutter County, P.O. Box 1555, Yuba City, Califomia, 95992

The Natomas Basin Conservancy, 1750 Creckside Qaks Drive, Suite 290, Sacramenio.
California 95833
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Co September 30, 2002
Ms. Vicki Campbell fsa;a wﬂ me omz'"-
Division Chicf ‘
Conservation Planning.
S Fish and Wildlife Service
Sacramento Fish and Wildlife Office
2800 Cottage Way, W-2605
Sacramento, CA 95825
Dear Ms, Campbell:
G2-1 The Environmental Protection Agency (EPA) has reviewed the Draft Environmental

Impact Report/Environmental Impact Statement (DEIS) for the project entitled Natomas Basin
Habitat Conservation Pian and Lacidentsl Take Permit, Sacramento apdl Sutter Countles,
Californin (CEQ # 020343, ERP# SFW-K64021-CA). Our review is pursuant to the National
Environmental Policy Act (NBPA), Council on Environmental Quality (CEQ) regulations {40
CFR Parts 1500-1508), and Section 309 of the Clesn Air Act.

The US Fish and Wildlifc Service (Service), is considering approval of a revised Natomas
Basin Habital Conservation Plan {Natomas Basin HCP) and re-issuance of Endangered Species
Act Incidental Take Permits (TTPs) to the City of Sacratnento (City), Sutter County, and the
Natomas Basin Conservancy (Conscrvancy): Retlamation District No. 1000 (RD 1000) and the
Natomas Central Mutual Water Company (Natomas Mutual) may be future permittees. Incidental
_ take of listed species could occur as a result of urban development in the Natomas Basin. The
Nalomas Basin is the primary vrban growih center for the City of Sacramento and Sutier County.

The Natomas Basin HCP was developed to provide and implement a multispecies
conservation program to minimize and mitigate impacts of planned viban developracnt by the
City of Sacramento and Sutter County and of land ranagement activities of the Conservancy,
RD 1000, and Natomas Mutual. The focus of the Natomas Basin HCP basin-wide conservation
program is the preservation, enhancement, and restoration of ecological communities which
support species associated with the wetland and upland habitats of the Natomas Basin. Throbgh
the payment of development fees, one-half acre of mitigation land would be established for every
acre of Jand daveloped within the Natomas Basin HCP area. The mitigation land would be
acquired and managed by the Conservancy, a non-profit conservation organization established to
implement the Natomas Basin HCP. The Natomaz Basin HCP covers the entive 53,537 acres of
undeveloped and agricnitural land in nosthwestern Sacramento County and southem Sutter
County (Natomas Basin and Arca B, north of the Natomas Basin).
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Issuance of the ITPs would allow wrban development of 17,500 acres in the City of
Sacramento, Sutter County, and Metro Ait Park over the 50-year permit period. Using
development fees, the Conservancy would acquire 8,750 acres of mitigation fands to compensate
for incidenta) tako of threatened and endanpered species and for habitat lost due to urban
development. Of the acquired lands, 75 percent would be mansged as wetlands or in vice
production and 25 percent as upland habitat. Mitigation dand located in the Swainson’s Hawk
Zone (tand within one mile of the Sacramento River) would be managed specifically for
Swainson's Hawk nosting and foraging habitat. In addition, urban developers, RD 1000, Natomas
Mutual, and the Conservancy would implement proven species-specific measures to avoid and
mintmize incidental take during construction, rice farming, canal operation and maintenance, snd
habitat reserve management on their larids. The DEIS evalvates six altematives: Revised
Natomas Basia HCP (Proposed Action), Increased Mitigation ratio of 1:1 (Alternative 1),
Habitat-Based Mitigation (habitat valuc focnsed reserves, Alternative 2), Reserve Zones
{geographically focuscd habitat reserves, Allemative 3), Reduced Potential for Incidental Take
(urban development restricted 1o 12,000 acres, Aliemnative 4), and No Action - No Take
(Altemnative 5).

Prior to adoption of the Natomas Basin HCP and issuance of an Incidental Take Permit to
the City of Sacramento in December 1997, the Service prepared sn Environmental Assessment.
A Fedetal count ruling on August 15, 2000, held that the Service’s decision 1o isave the Permit
and its decision not to prepare an EIS for the project were arbitrary and capricious, This DEIS
was prepated to address the court's concermns and suppont the issuance of Permits to both the City
and Suttet County. On May 15, 2001, an interim seltlement agreement wias approved which
allowed a limited amoumt of davelopment to go forward during the preparation of this DIEIS, The
settlement agresment provides for acquisition by the Conservancy of some of the best quality
habitats in the basin and a 1emporary increase in mitigation fees from developers to pay for them.

In addition, a separate Incidental Take Permit has been issued by the Service for the
Mectro Ajr Patk Property Owners Association for utbanization of 1.983 acrea of land within the
Netomas Basin portion of unincorporuted Sacramento County, The Meteo Alr Park development
is included in the 17,500 acres of planned development covered by the Natorans Basin HCP and
ITPs evuluated in this DEIS. The Metro Air Park Property Owners Association propose
participation in the Natomas Basin HCP. Their Metro Air Park HCP incorporates tho Netomas
Basin HCP by reference and would automatically include amendments or modifications made to
the Natomas Basin HCP conservation program.

EPA supports the multi-species/multi-habitat approach, use of adaptive management, and
an inclusive habitat conservation plan development process. We commend the acquisition apd
preservation of lagge blocks of naw habitat reserves with a mossic of wetland, rice production,
and upland habitats. We are also plcascd to see the proposed reserve urban and road buffer zones,
connectivity und water supply requirements, HCP Téchnical Advisory Committee, species-
specific conservation measures, and the focus on providing wetland habitat while also preserving
and accommodating valuable commercial rice production,



eComment® NATOMAS_00003 - Page 3 of 10
LocalCache\ProcessedFiles\NATOMAS_00003_003_010.jpg

12/09/2002 15:34 FAX 916 920 85463 CHZM HILL Boos

G2-3

G2-4

G2-5

In addition to preserving and restoring already existing undeveloped habitat, we advocate
providing specific conservation measures or nogmonstary “incidental take” mitigation measures
on the tanid to be developed. For instance, we believe a commitment to planned growth which is
town-centered, transit and pedestrian oriented, and has a greater mix of housing, commercial and
retail uses could significantly enhance the benefits of a regional conservation planning effort. We
also urge a focus on infill opportunitics end development near existing infrastnsctuse which
would reduce the need to utilize undevelopéd and prime agricuitural lands for new development.
‘This type of planned growth could provide for development while minimizing traffic congestion,
adverse air and water quality effects, and degradation to the envirompent and sensitive,
threatened, and endangercd species habitat. Furthesmore, urban development within a “decp
floodplain” such as the Natomas Basin, should be considered very carefully and desigoed to
account for the substantial flood risk within this Basin, We note that the Metro Air Pk DEIS
anticipates a 500 percent increase in the 100-year peek storm flows in the Natomas Basin from
vrban buildout {pg. 4.8, Metro Air Park DEIS).

Given the explosive growth in the arca and the number of sensitive species, we urge
adoption of more frequent HCP review periods or a 10- to 20-year permit duration. More
frequent revicws or a shorter permit duration would reduce potential icreversible adverse impacts
1o, habitats and species, if growth projections, development rates, and species conservation
assumptions prove to be significantly incorrect. We strongly support the proposed compliance
monitoring, basin-wide biological monitoring, site-specific biolegical monitoring, and annnal
reporting requirements. 1t is critical that these monitoring activitics are implemented now and
adequately funded.

Based on our review, we have concemns reganding the scientific support for the mitigation .
tatio, the feazibility of implementing the HCP due to the cost and availability of potential reserve
lands, the cumulative effects analysis, and the environmental consequences analysis. These
concerns are described more fully in the attsched Detailed Commerits. Based upon these
concemns, we have rated the DEIS and proposed Natomas Basin HCP/ITP as EC-2, :
Environmental Concerns - Insufficient Information (see attached "Summary of the EPA Rating
System™). We appreciate the opportunity to review this DEIS. Please send {wo copies of the FEIS
to this office at the same time it is officially filed with oor Washington D.C. Office. #f you have
any questions, please call me a1 (415) 972-3854 or Lanra Fujii, of my staff, at (415) 972-3852,

Sincerely,
Lisa B, Hanf, Manager
Fedaral Activities Office

Enclosures: Detalled Comments (5 pages)
Sumrmary of the EPA Rating System
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cc: Patricia Roberson, UUS Army Corps of Engineers
David Zezulak, COFG
Gerry Kamilos, Metro Air Park Asgociation
John Roberts, Natomas Basin Conservancy
Sacramento Arca Flood Control Agency (SAFCA)
Grace Hovey, City of Secramento
Paul Junker, Sutter County
Sacramento County Planning Department
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DETAILED COMMENTS
The tion

1. The Natomas Basin Habitat Conservation Plan (Natomess Basin HCP) providés for habitat
compensation of one-half acte of mitigation land for every acre of land developed within the
Natomas Basin HCP area. We acknowledge that the actively managed, restored habitat reserves
would provide greater habitat value than existing rice fields and habitat which will be converted
1o urban uses. However, the Draft BIS (DEIS) does not provide a scientific basis for the proposed
mitigation ratio. Ror instarce, there is no clear demonstration that the value of habitat Jost would
be fully replaced by the proposed habitat reserves. It is also our experience that habitat
conservation plans usually provide for a mitigation ratio of 1 acre af mitigation land for every
acre of land lost or equivalent compensation in the form of additional conservation measmes or
mitigation fees (¢.g., Roosevel Reservoir HCP, Clark County Multispecies HCP). We noic that
Alternative 2 is the environmentally preferable and superior alternative because this alternative
provides the greatest mitigation (i.e., 17,763 acres of habitat reserves) (pg. 2-38).

Recommendations:
The Final EIS (FEIS) should address whether the proposed habitat rescrves will
fully compensate for the value of habitat Jost. We strongly recommend that the
scientific basis for the proposed mitigation ratio be provided in the FEIS {(e.g., 2
demonstration that habitat valiies of habitats to be destroyed and conserved arc
equivalent).

We urge consideration of & greater mitigetion ratio than one-half scre to one acre
of developed land. Such a mitigation ratio would be more compamble to those
provided by other HCPs and would enhance the equitable application of BSA
requirements for all developess.

Feasibility of Implementing the HCP

L FPA is concemed that the potential cost and unavailability of habitat reserve lands could
sipnificantly hinder successful implomentation of the Natomas Basin HCP. For instance, land
speculation, which has greatly increased the cost of mitigation land, has already socurred (ie.,
Settlement Agreement lands, Natomas Basin HCP, pg. VI-5). In fact, the DEIS states that
identifying specific reserve srcas is considered infeasible bevause of the concem that speculation
would artificially inflate land costs (pg. 2-37). Other acquisition requirements such us aviilability
of willing sellers and sufficient water rights to support wetland habitat goals could also hinder
obtaining habitat reserve lands.
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Recommendation:
We recommend that the FEIS provide a general comparative analysis for each
alternative which evaiuates the aveilability of rescrve lands (e.g., willing sellers,
potential cost, lands that meet the ncquisition eriteria), availability of adequate
water rights for thoso lands, and whether current and projected mitigation fecs will
S | be sufficient to purchase and required habitat rescive lands in perpetuity.

Cummnlative jmpacte Analysis

1. EPA is concernad with ths long-to ?n, cumulative implications of mitigating the impacts
of incidental take solely through increased' mitigation funding and acquisition of habitat reserves.
We advocate alternatives which focus on avoidance and minimization of potential incidental take
in eddition to more habitat preservation. |

G2-8
Recommendation;
The FEIS should clearly and persuasively demonstrate that the proposed Natomas
Basin HCP will result in nnpmved on-the-ground conditions which wonld not
otherwise be achieved through cxmung conservation and resourcs management
plans.

G2-9 2. Although the DEIS clearly states that the National Environmental Policy Act (NEPA)
defines cumulative impacts as “the impact on the environment which results from the
incremental impact of the action when added to other {crophasis added) past, present, and
reasonably foresecable future actions” {pg. 4-3), the cumulative impscts analysis appears to
congider only other closely related regional conservation activities (¢.g., pgs. 4-127, 4-158).
While we recognize that the cumulative impact analysis is focused on effecta of implementing
the Natomas Basin HCP, issuance of the incidental take pexmits and approval of the Natomas
Basin BCP wonld enable urban .dsvelapment 16 proceed. This urban development will have
significant comulative impacts on the environment of the Natomas Basin. The goal of gvaluating
cumulative effects is to provide decisionmakers and the public with an overall picture of
reasonably foreseeable impacts to resources of concern.

Recommendation: ‘ -
The FEIS should document cumnlative impacts from past, present and reasonably
foreseeable actions that affect the same resources being addressed by the proposed
Natomas Basin HCP. For cxample, the FEIS should integrate into the cumulative
impacts analysis for cach resource the potential impacts of urban dr.velopmem
plans instead of providing onty a sutmroary of findings from previous
environmoental analyses (i.e., Appendix C). Other projects which should be
considered in the cumulative impacts analysis are local flood control projects
{e.g., levet improvements, American River Watershed Long-Term Study),

_ agriculturel practioss, irrigation practices, as well as other conservation actions.
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in addition, we recommend the environmental evaluation describe, as a whole, the
combined environmental consecjuences of the Natomas Bagin HCP, its habitat ©
reserves, proposed urban development, and indirect and secondary cffects of the
G2-9 urban development permitted by the incidental take permits (TTPs).

1. Alternative 4, Reduced Potential for Incidental Take, would reduce the urban
development area covered under the incidentsl take permits (ITPs) from 17,500 acres to 12,000
acres. The DEIS does not appear to evaluate the implmnons of this rediaced acreage of urban
development.

G2-10 Recommendation:

1t is our belief that a reduction in the urban developrient area covered by the ITPs
could have environmental and socioecoromic consequences which should be
thoroughly explored in this environmental analysis. We recommend the FEIS
evaluate the consoquences and implications of this reduced Jevel of urban
development.

2. The DEIS states that the specific effect of a potential increase in aircraft bird strikes at the
Sacramento International Airport was not evatuated in prior environmental documents for
proposed urban development (Public Health and Safety Scction, pg. 4-159). While the potential
for increased hird strikes is evaluated for the Natormas Basin HCP and closely related regional
conservation actions, there is no evaluation of the potential effects of urban development,
permitied by the ITPs, on the bird strike risk at the Sacramento International Airport,

Recommendution:

' Additional urban development, pecitied by the YTPs, could attract more birds
{e.g., new roosting sites and food sources) and result in airport encroachment
issues such as aircraft noise and diesel fumes. We necommend the FEIS consider
evalmating potential effects of urban development on the risk of increased bird

L strikes and encroachment issues at the Sacramento International Airport.

Covered Species

G2-12 1 A total of 101 special-status species were identified by|ihe Service with the potential to
occur in the Natomas Basin (pg. 3-22). OF these 101 species, 22 species were chosen for
coverags by the Natomas Basin HCP. Many of the species notichosen for coverage are not
known to inhabit or use Natomas Basin. However, some of the covered species (o.2., Delta tule
pen, Colusa grass) are alzo not known to inhabit or use Na Basin. Thus, it is not clear why
some species were chosen for coverage while others were not.
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Recommendation:
We recoramend the FEIS include 2 more detalied explanation for why certain
species wers selected or not selected for coverage by the Natomas Basin HCP. For
instence, we recognize that some of the covered specios may have been selected
because of the potential for their reintroduction to hahitat on the actively managed
babitat reserves. If this was the reason for their inclusion as covered species in the
G2-12 Natomas Basin HCP, it should be 5o stated in the FEIS.

2. It iz our understanding that Califomia has a state list of “fully protected”™ species which
forbids any harm $0 thess species. Are any of the special-status species which may oceur in the
Natomas Bagin “fully protected” species?

G2-13 Recommendation:

We recommend that the FEIS include a short description of California’s “fully
protected” species requirements. The FEIS should describe whether these
reguirements would be apply to any of the species potentially affected by
proposed urban development, reserve management, or ather proposed activities in
the Natomas Basin.

General Comments

1. The DEIS states that a shorter permit period (e.g., 25 years) was not carried forward for
detailed analysis because it would nor allow adequats time for the habitat reserve system to be
fully developed and assessed for effectiveness (pg, 2-54). However, the scientific basis or
underlying rationale for this conglusion is not provided.

Reconumendarion:

G214 The FEIS shouild provide the scientific basis, data, or detailed rationale for the
conclusion that the habitat resesve sysiem would not be developed enough to
agsess its cffectiveness under shorter permit terms. Wo believe effectiveness
monitoring should begin with initin] establishment of habitat reserves and be 2
continuous monitoring effort. We note that the Natoras Basin Conservancy is
already actively managing acquired habitat reserve lands within the Natomas
Basin, Thus, an gssessment of, at least, the praliminary effectiveness of matlgahan
could bs implemented now.

2 We recommend subsequent environmental analysis for project-level actions (¢.g., specific
wbnn developmient projects or reserve rostoration projects). Wo believe such follow-up

G2-15 environmental planning is critical given the geographic. and temporal scope of the Natomas Basin
HCP, the number of proposed covered species, and the possible reliance on adaptive
mapagement strategics.
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3. If available, the FEIS should include a summary of existing scientific evidence
documenting the effectiveness of habitat conservation plavning and restaration in assuring
species viability. We commend the strong commitment to MONIOTINg, sarveys, and adaprive
G2-16 management; especinily given the possible limited amount of specific scientific information
rogarding ecological mechanisros and specific species needs. The FEIS should describe possible
fallback options if special-status specics and critical habitat continuc to experience a decline,

4. We rccommend the FEIS provide an sceonym list, Also, the major water delivery canals
G2-17 {¢.8., Cross Canal, North main Canal) and waterbodies {0.g., Fisherman’s Lake) on the maps in
the EIS (e.g., Figure 1-2a and 1-2b) should be Iabeled.
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SUMMARY OF EPA RATING DEFINITIONS

This rating system was developed aca means to summarize EPA's level of concérn with 2 proposed action,
The ratings arc 3 combination of alphabeticat categories for evaluation of the environmental impacts of the
proposal and numerical categories for evaluation of the adequacy of the EIS.

THE HON

- "LO" (Lack of Objections)
The BPA review has not identified any potentiatenvironmental impacts requiring substantive changes to the
proposal, The review may have disclosad opporfunitics for application of mitigation measures that coild be
accomplished with 1o more than minor cltanges to the proposal, . :

. , *EC* (Environmental Concerns) . .
The EPA review has ideatified environmeotal impacts that should be avoided in order to Rilly protact the
eovironment. Cotrective measiires may cequie changrs 10 the referred altemative or application. of
mitigation measiires that can reduce the enviroamental impact, EPA would like to work with the lead agency
1o redoce these impacts,
"EO™ (Environmental Oblections)

The EPA review has identified significant envirohménta] imparts that must be avoided in order 1o provide
adequate protection for the environment. Cocrective measures may require substantial changes o the
preferred alternalive or consideration of some other project altermative (including the no action alterative
or & new altemative). EPA. intends to work with the lead agency io reduce thess impacts,

“EU" (Environmentally Unsatisfactory)

- The BPA review has identified adverse environmental impacts that are of sufficient magnitde that they are

mmﬁsﬁcmryﬁomﬁwﬁaﬁdpoimﬁpubﬁcbuﬁhonydfamormmmmay. EPA intands o work
with the lead agency to reduce these impacts, Ifthe potentially unsatisfactory irnpacts are not corrected at
the final BIS stage, this proposal will be recomraended for referral to the CEQ.

- , Category I™ (Adequate)
EPA belicves the draft ELS adequatety sets forth the environmenta] impact(s) of the preferred afternative and
those of the aliernatives reasonably availsble io the project or action, No further analysis or datn collection is

-

necessary, but the ceviewer may supgest the addition of clarifying Janguage or in

*Category 3% (Tnsufficiesit Infarumation) ,
The draft BIS does not contain sufficient information for EPA to fully sssess environmentsl impects that shoutd
be svoided in order to fully protect the environment, or the EPA reviewer has identificd aew veasoaably
available alternatives that are within the spectrum of aliernatives analysed in the deaft EIS, which could reduce
the environmental impacts of the action, The identified additional information, data, analyses, or discussion
should be included in the finai EIS.
: “Category 3" (Inadequats)

EPA doos not beliove that the draft EIS adequately asscsses poteatially significant environmental impacts of the
action, orthe EPA revicwer has identified new, reasonnbly svailable afteratives that are cutsidaof the speotyem
ofaltematives analysed in the draft BIS, which should be anslysed in ordes to reducs the potentially significant
environmental impacts. EPA believes that the identificd sdditional information, data, apalyses, or discussions
are of such & magnitado that they should have full public review at a draft stage. EPA does not belieye that the
deaft BIS is adequate for the purposes of the NEPA andfor Section 309 reviow, and thus should by formally
revised and made availabic for public comment in » supplemental or revised dralt BIS. On the basis of the
potential significant impacts involived, this proposal could be a candidate for referral to the CEQ,

*From EPA Manual 1640, “Policy snd Procedures for the Review of Federal Actions impacting the Envirooment.®
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DEPARTMENT OF FISH AND GAME

SACRAMENTD VALLEY AND CENTRAL SIEARA REGICN
170 NIMBLIS ROAD. SUITE A

RANCHO CORDOVA, CALIFORMGA w5670
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Dacember 5, 2002 RECEIVED

DEC -5 7002
 SACRAMENTO
FISH & WILDLIFE OFFi

Steve Thompson, Field Supenvisor
(.S, Fish and Wildiife Service
2800 Cottage Way W2605
Sacramento, CA 95825-1846

Re:  Draft Natomas Basin Habitat Conservation Plan {July 2002)

Dear Mr. Thempson,

The California Department of Fish and Game (Department) appreciates the
opportunity ta review and provide comments on the July 2002 Dreft Natomas Basin
Habitat Conservation Plan (NBHCP:-or Plan), the Draft implementing Agreement (1A),
and the August 2002 Dratt Environmental Impact Report/ Environment Impact
Statement (Draft EIR/EIS). The NBHCP is a multi-species habitat conservation plan
designed to support applications for “incidental take permits”™ (ITPs) from the
Department and U.8. Fish & Wildlife Service (Service) under the State and federal
Endangered Spacies Acls. The City of Sacramento {City) and the County of Sutter
{Sutter) submitted the NBHCP to the Service earlier this year in support of individual
applications for ITPs under the federal Endangered Specles Act (ESA) (16 US.C. §
1531 et seq.). The Departiment anticipates similar applications from the City and Sutter
under the Califomia Endangered Species Act {CESA) (Fish &. G. Code, § 2050 et seq.)
during 2003. Any such applications will be processed by the Departmient in accordance
with the Fish and Game Code and regulations govemning the issuance of ITPs under
CESA. (See generally Cal. Code Regs., tit. 14, § 783.0 ot seq.)

In general, the Draft EIR/EIS sets forth the City and Sutter’s, and the Service's
analysis of the potential environmental impacts that could resuit with fssuance of (TPs
to the City and Sutter based on the NBHCP. The City, Sulter, and Service prepared the
Draft EIR/EIS to fuifill their respective. “lead agency” obligations under the California
Environmental Quality Act {CEQA) (Pub. Resources Code, § 21000 et seq.) and the
National Environmenta! Policy Act {NEPA) {42 1U.5.C. § 4321 et seq.). The Draft
EIR/EIS, in this respect, also analyzes a reasonable range of altematives to the
proposed Plan, as well as potential environmental impacts associated with
establishment and maintenance of the habitat reservas contemplated by the NBHCP,
and the possible future issuance of ITPs to other entities in the Natomas Basin.
Agalnst this backdrop, the Department submits the comments set fosth below as a
trustee and responsible agency under CEQA. (See generally Pub, Resources Code, §

1
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21069; CEQA Guidelines, §§ 15381, 15386.) " in that capacity, the Department limits
iis comments to those activities that fail within its area of expertise as the State's
trustee agency for fish and wildlife, and to those activities associated with the NBHCP
that it may be required to approve or camy out as a responsible agency. (Pub.
Resources Code, § 21153, subd. (c), CEQA Guidelines, §§15086, subd. {c), 15098,
subd. (d); see also Fish & Game Code, §1802.)

The Department also submits these comments as part of its ongoing efforts to
consult with the City and Sulter regarding their prospective applications for ITPs under
CESA. At the request of the City and Sutter, the Department provided previous
comments regarding earlier administrative drafts of the revised NBHCP. (See Cal.
Code Regs., tit. 14, § 783.2, subd. (b)) In general, the Department appreciates the
opportunity to consult with project proponents and we commend the City and Sutter's
effort to seek the Department’s input dusing the local agency planning procass. Even
50, the Depariment emphasizes its continuing obligation to exercise its independent
judgment during the City and Sutter's ongoing review of the NBHCP, as well as during
its review of any permit application that the Department may face in the future. As a
consequencs, the Depantment’s comments set forth below, as well as our previous
comments, should not be interpreted as an approval, tacit or otherwise, of mitigation
measures that may ulimately be adopted by the City or Sutter, or as an approval, tacit
or otherwise, of any conditions that may be imposed by the Department during a future
permitting action under CESA. In short, the Dapartment has yet to review the adequacy
of the revised NBHCP under CESA and will only do so during its formal review of ITP
applications submitted at some point in the future.

Against this backdrop, the Deparment would ke to emphasize a number of
important points for the sake of introduction. First, the Department recognizes that the
prasent version of the NBHCP updates and revises the 1997 NBHCP. As is well
known, the Department and Service refied on the earlier version of the Plan 1o authorize
incidental take by the City within a portion of the Natomas Basin. The Department, in
patticular, issued a management authorization to the City in December 1997, urider
former Fish and Game Code section 2081. (See Fish & G. Code, § 2081.1.) A State
triat court upheld the Department’s authorization in February 2000, and the tria court
riling became final in May 2001, after the Third Appellaté District dismissed an appeal
filed by Friends of the Swainson’s Hawk and other petitioners. (See Friends of the
Swainson'’s Hawk et al. v. Califomia Depart. of Fislt and Game (Super, Ct. Sacramento
County, 2000, No. 98CS01131); Friends of the Swainson’s Hawk et al. v. California
Dept. of Fish and Game (May 30, 2001, C034952).) The Department's existing
management authorization to the City remains legally valid as a consequence.

in contrast to the Department's management authorization based on the 1997
NBHCP, a federal trial court set aside the ITP issued to the City by the Service.
(National Wikdiife Federation v. Babbitt (E.D.Cal. 2000) 128 F.Supp.2d 1274.) The

' The “CEQA Guidelines” are found in Title 14 of the California Code of Regulations,
commencing with section 15000.
2
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revised NBHCP is intended, as a result, to address varipus shortcomings identified by
the court during the federal litigation. Based on our preliminary and ongoing review, the
Dapariment believes the revised NBHCP addresses the issues identified by the count
dusing the federal litigation. in addition, the Department believes the revised NBHCP
improves upon the earier version of the Plan.

Qur secont point of Introduction concems Reclamation District No. 1000 and the
Natomas Central Mutual Water Company, which the NBHCP refers to collectively as
the “Water Agencies.” The NBHCP contemplates participation by the Water Agsncies,
but also includes some inconsistent statements regarding the role the Water Agencies
played in efforts 1o revise the Plan, as well as the existence or status of an application
by the Water Agencies to the Service for an ITP based on the current version of the
Plan. These issues aside, the Department commends the Water Agencies'
commitment to the NBHCP. The Water Agencies, for example, just like the City and
Sutter, sought the Department’s input some months ago regarding the contents and
prospect of an application to the Department for an ITP based on the NBHCP. (See
generally Cal. Code Regs., lit. 14, § 783.2, subd. (b).) The Water Agencies have yet to
follow up on the prior consultation and, as a consequence, the Department is skeptical
that the revised NBHCP includes sufficiant information to support an application to the
Dapartment by the Water Agencies for an ITP under CESA. {/d., §§ 783.2, subd. (a),
783.3, subd. (a).) The Department stands ready, however, to re-initiate consultation
with the Water Agencies to provide input regarding any such application.

The possible application by the Water Agencies aside, the Department
emphasizes that the Draft EIR/EIS includes an analysis of environmental impacts
assotiated with the Water Agenoies potential participation inthe NBHCP. The Draft
EIR/EIS does a reasonable job, in fact, describing the potential erwironmental impacts
associated with activities by the Water Agengcies that may be coverad by the NBHCP at
some point in the future. The Jevel of detail in the analysis is appropriately
commensurate with the lass-than-specific detail as to the scope and nature of the
Water Agencies’ activities for which they may seek coverage under CESA at some
point in the future.

Our third point of introduction concems the Department’s prior comments
regarding the South Sutter County Specific Plan. The Department provided comments
to Sutter in December 2001, and April 2002, regarding the environmental impact report
for the proposed specific plan. The Depariment's letters take issue with Sutter's
environmental analysis of project-related impacts on biclogical resources and the
Department understands the proposed project is the subject of pending litigation. While
the Department is aware of the legal presumption of adequacy attached to Sutter's
document during the course of figation (see Pub. Resources Code, § 21167.3), the
Department emphasizes its obligations under CEQA with respect to any ITP application
that Sutter may submit to the Department. (Cal. Code Regs., tit. 14, § 783.3, subd. {a}.)
in-this respect, the Department trusts that Sutter will provide appropriate CEQA analysis
as a lead agency to the Department in support of any permit appiication under CESA

3
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that is based on the NBHCP,

Finally, the Department believes the NBHCP woukl benefit from additional clarity
regarding obligations of the potential permitiees relative o the Plan Operalor. The
NBHCP should state more clearly that the local agency permittees may not and cannot
completely detegate their obligations to implement and comply with the NBHCP to the
Plan Operator. In this respett, the NBHCP should clarify that the local agency
parmittees are obligated to fulfill the requirements of the Plan in the event the Plan
Operator is unable to do so for any reason. The Department recognizes, of course, that
the Plan Operator is also @ permittes-under the NBHCP. The Plan Operator is charged
with centain obligations under the NBHCP that are independent of its obligations as an
agent of the prospective local agency permittees. In this respect, the NBHCP should
clarify that the Plan Operator must fulfill its independent obligations under the Plan, but
that the local agancy permittees may not completely delegate responsibility for their

L owh pemitting obligations under the NBHCP to the Plan Operator.

With these introductory commenis in mind, the Depariment's specific comments
regarding the revised NBHCP and the related documents foliow below.

Habitat Reserves

The Department understands the practical difficulties associated with designating
specific areas for habitat reserves. Some of these difficulties are discussed in the
NBHCP at pages VH-88 and 69, Yet, with respect tp Swainson's hawk, the Plan and
related conservation strategy relies on and commits to no development within the one-
mile Swainson's hawk zone. The Department commends the Cily and Sutter's
commitment ta this important component of the conservation strategy for Swainson’s
hawk. Even so, the Department believes the conservation strategy will be more
effective if the NBHCP includes a requirement that upland habitat reserves
contemplated by the Pian ail be acquired within one mile of the Swainson’s hawk zone.
In the Department’s view, such a requirement would allow for reserve acquisition
fiexibility and willing sellers, and result in 2 connected, robust permanently ocated and
protected reserve system for Swainson's hawk. The cument analysis would benefit
from consideration of this issue.

Under the proposed Plan, reserve lands may be sold and relocated as the
habitat reserve system develops. The Department is concemned about this aspect of
the Plan and believes that additional detail is warranted to ensure that related impacts
are avoided fo the extent feasible, and minimized and fuily mitigated. in the
Depariment's view, the “trade-out” and relocation of established reserves could resuitin
the temporal loss of habitat functions and values under the operaling conservation
program unfess there are adequate safeguards. In this respect, the Depariment
believes the NBHCP would benefit from additional detail as to how the habitat functions
and values of existing reserves will be adequately mitigated in the event the trade-out
provision in the Plan is invoked by the Plan Operator. it Is not reasonable to assume,

4
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for example, that covered species benefiting from an existing reserve will necessarily
“follow” the Plan Operator to a new reserve site. Moreover, without the benefit of a
habitat reserve designation, covered species benefiting from and occupying the former
reserve could suffer adverse effects that should be addressed in the Plan. Potentially

feasible mitigation measures o address the temporal loss of habitat functions and

values where the trade-out provision s invoked includa: (1) acquisition of an equal
amount of reserve lands; (2) restoration and/or maintenance of new reserve lands to
provide habltat functions and values comparable to the former resesrve; and (3)
maintenance of the habitat functions and values on the former reserve until the new
reserve is fully established biologically.

The Depariment believes the analysis addressing the issues detailed in the
preceding paragraph should also consider an additional mitigation reguirement to offset
the temporal loss of habitat functions and values at the former reserve site, Once
habitat reserves are established, the Department believes the reserves will act as a
bilogieal sink drawing covered species to the site. This biological benefit afforded by
the reserves will nol be entirely offset by relocating the reserve in another place,
particularly if the former resenve is de-watered, converted from managed marsh 1o rice,
converted from rice to another agricultural use, or no longer managed for the benefit of
covered species. In the Depariment’s view, the NBHCP should address the prospect of
such temporal Impatts and provide appropriate mitigation st a minimum habitat
replacement ratio of 1:1.

Finally, the Deparniment bebeves the additicnal analysis highlighted in the two
proceeding paragraphs should clarify whether or the extent to which former reserves
could be developed as part of the 17,500 acres of development contempiated by the
proposed Plan. if a former reserve is subsequently developed under the NBHCP, for
example, the Plan should clarify that such development is contingent upon the payment
of habitat mitigation fees or compliance with the other mitigation alternatives set forth in
the Plan. In the altemative, if development of former reserves is not contempiated as
part of the 17,500 acres of contemplated development, the NBHCP should make clear

that any such development will require independent authorization by the Depariment
" under CESA and other psrtinent provisions of the Fish and Game Code.

The reserve habitat ratie in the NBHCP allows for 50% of the mitigation acreage
to be in rice, although page Vil-87 siates that managed marsh “provides significantly
more beneficial edge habitat for the snake than a typical rice field.” Sections 10 and
11 also state that Giant garter snakes prefer permanent freshwater marshes and jow
gradient streams. Likewise, al page VII-70, the NBHCP discusses rejected altetnatives
- indluding one comprised entirely of managed marsh - based on economic and
biologicat considerations, stating that the proposed percentage of reserve habitat types
“may not be biclogically optimal.” Despite all of these comments, the Plan states that
the biological necassity of more marsh, as opposed to fands farmed for rice, must be
demonsirated before the required percentage of managed marsh will be increased. In
the Department's view. the last statement conflicts with the prior highlighted statements

5
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in the NBHCP and, more importantly, with existing scientific lterature indicating that
Giant garier snake prefer marsh habitat to rice habitat. Along these same lines, the
Depariment believes the Plan would benefit from additional analysis to support the
conclusion that the proposed percentage of reserve lands held in rice as opposed to
managed marsh will fufly mitigate impacts lo the covered species. Fmally, the Plan
should darify that the Flan Operator has the discretion 1o convert rice to managed
marsh in the event that rice production becomes unprofitable inthe future. As g
corollary, the Plan should also specify that no such discretion exisis with respect to the
conversion of reserve lands in managed marsh to rice production, regardless of the

. required percentage of managed marsh.

The Department is concerned about biological connectivity between the habitat
reserves contemplated by the NBHCP, particudarly with the conflicting information
regarding the Water Agencies’ present and future participation in the current
conservation planning effort. The Department is concerned because the biological
conservation strategy for the Giant garter snake and other aquatic covered species
depends on functional habitat connectivity batwesn reserves. In our view, the NBHCP
would be improved with additicnal detail as to how biclogical connectivity between
current and proposed babitat reserves will be maintained through the canal system that
Is currently owned and operated by the Water Agencies. The analysis should focus, in

_ particutar, on the biological efficacy of the conservation strategy as it refates to resetve

connectivity even if the Water Agencies choose not to participate in the Plan. The
additional analysis is crucial in our view because the cumrent approach to the issuve
appears to be based primarily on an annual obligation by the Plan Operator to consult
with the Waler Agencies regarding water management and potential canal closures or
piping. More assurance of canal connectivity betweén reserves Is necessary.

The additional analysis regarding reserva connectivity should specifically
address a number of potential mitigation measures. One potentially feasible mitigation
measure that should be considered ig a prohibition on Plan Operator approval to grant
access across reserve iands for canal madification unless the authority for stich access
already exists. In the alternative, Plan Operator approval to access reserve lands for
canal modification could be conditioned on Depariment approval. In addition, the.
Depariment believes the following measures may help to ensure the effectivenass of
mitigation for canal connectivity and that they should be addressed with respect to that
issue, as well as for the conservation strategy for the Plan as a whole; (1) designating
the Department as a third party beneficlary on all conservation easements held by the
Plan Operator for reserve lands; {2) granting the Department a conservation easement
on all reserve lands held by the Plan Operator in fee title; {3) acknowiedging that any
discretionary canal maodification by the Water Agencies, inchuding de-watering will result
in significant impacts subject to CEQA,; and (4) acknowiedging that canal modification
énd de-watering of ¢canals that provide biociogical connectivity to habitat reserves will
require compliance with CESA and other pertinerit provisions of the Fish and Game
Code, Finally, the Depariment emphagizes that it will likely require compliance with

[ measures {1) and (2) as pan of any ITP issued undar CESA that relies on the NBHCP.

6
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Reducing habitat fragmentation through compact development is identified as a
key conservation goal for the NBHCP. To this end, the Pian states that the City and
Sutter, and presurnably any other local agency permittees subject to the NBHCP, will

"promote connectivity belween reserves and surrounding agricutture],I” and that such
agencies, "through their adopted general plans, community plans, and specific plans,
will promote compact urban development within limited portions of the Natomas Basin,”
{(Emphasis added.) The Department emphasizes that these commitments are only
meaningful from a biological standpomt to the extent they exist in the context of the
locai agencies’ planning and zoning structure. The Pian, in this respect, should include

-a specific requirement that any local agency permittee’s planning and zoning structure

include such binding policies, designations, and commitments.

On a related note, the NBHCP indicates that an analysis is required during the
mid-point revisw of the Plan to analyza, among other things, whether the remainder of
the 1,100 acres in the Sutter County industrial/commercial reserve is or is becoming
fragmented. Consistent with the statements in the preceding paragraph, if the Plan is
intended to ensure fragmented development in the Natomas Basin does not occur,
Sutter's specific land use policies to achieve this result should be identified and
incorporated by reference in the NBHCP.

Finally, the NBHCP requires that reserve lands-be in habitat blocks that are a
minimum of 400 acres in size to “support long-term viability of Covered Species.”
Exceptions to this standard are allowed if the Plan Operator “determine]s] that smalter
reserves have biclogical significance and {that they] should be preserved(,}’ including
as a condition of the Adapﬂve Maragement F’rogram In the Department's opinion, no
exception to the 400-acre minimum reserve size should exist for reserves that provide
mitigation for Giant garter snake and Swainson’s hawk. In our view, exceptions to the
minimum size requirement for reserves should only exist for reserves that provide
habitat for covered plants and invertebrates exclusivaly.

As regards the 400-acre minimum reserve requirement, as well as the 2,500-
acre minimum, the Depariment believes the NBHCP would benafit from additionat detall
regarding how these standards will be applied while the habitat raserve system is
established over time, As currently drafted, the NBHCP makes ciear that the reserve
acre minimums muost be met at bulidout, but the Plan provides little detail as to how the
minimums should be applied in the interim. The Depariment believes the Plan should
address the issue. The Department suggests an approach reguiring progress towards
the minimum reserve requiremenis that is proportionate over the term of the
contemplated pennits to the amount of development permitted and the number of acres
of habitat reserves acquired. Additional consuitation with the Department on this issue
will likely be necessary. Even so, we emphasize that the minimum sizes of the
contemptated reserves are a crifical component of the proposed Plan that must be
achieved to ensure the effectiveness of the operaling conservation program.
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Covered Species

The Department recommends that the NBHCP include a species mitigation
matrix that lists all the species impacts and mitigation measures included in the Plan.
The matrix would provide a concise, comprehensive method for the public to evaluate
how the Plan fully mitigates impacts for each covered species. The Department will
need such a matrix in any event to support issuance of any incidental take permit to the
City or Sutter under Fish and Game Code section 2081, subdivision (b).

The Department befieves the NBHCP would benefit from additional detail
regarding the conservation strategy for Swainson's hawk. The issue is of great concemn
to the Department as the State’s trustee agency and, as the City, Sutter, and Servica.
know, the matier continues to receive considerable attention from a number of parties
involved in the previous State and federal litigation. The Department, in this regard,
appreciates the City's letter of November 20, 2002, regarding Swainson's hawk
mitigation under the NBHCP and believes that the Plan would benefit from some of the
analysis in the letter. The Depariment also believes that the Plan would benefit from
additional detall regarding a number of important points highlighted in the table that
appears on page 4 of the Cify’s letter. In general, the table summarizes the City's
conclusion that the conservation strategy provides a total of nearty 4,300 acres of
Swainson’s habitat, including the 2187.5 acres of upland habitat reserves managed
specifically for the benefit of the species. Approximately 1,500 acres of the total land
area identified in the table is tied to upland edges of managed marsh reserves and the
levea and upland areas of reserve lands. farmed for rice. The NBHCP should clarify
how the pumbers were derived, explain that the 1,500 acre figure is not a product of
“double counting,” and detail management practices for these specific areas, as
appropriate, that will further benefit Swainson's hawk, Finslly, with respect to
Swainson’s- hawk, the Department believes the NBHCP would benefit from an
explanation as to why additional mitigation for the species is not necessary to meet
Siate standards under CESA. The Department believes this additional analysis is
important, particularly because the proponents of Metro Air Park provided an additional
200 acres of land to mitigate the loss of a single Swainson’s hawk nest tree as part of

L their permit application for an ITP from the Department.

The Department believes the NBHCP and related documents should be revised
to clarify the circumstances under which the take authorization for covered but currently
unlisted species will take effect under Fish and Game Code section 2081, subdivision
(b). The matter is currently addressed in various portions of the NBHCP, as well as the
draft IA in sections 3.3.5 and 6.2.4. The documents currently describe the take
authorization as automatic at the time the covered but currently unlisted species are
designated as a candidate, endangered or threatened species under CESA. The
language is substantially similar to language in the Metro Air Park ITP issued by the
Department eatlier this year. In contrast, the City’s existing management authorization
contemplates a different approach, reflesting practices by the Department prior to
substantial changes to CESA in 1988, The Department believes the approach

8
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contemplated in the revised NBHCP should be changed in one important respect. In
the Department’s view, take authorization for covered but unlisted species should take
effect after a brief review of the status of the species at issue under the NBHCP at the
time the species is designated as candidate under CESA. We believe that the
permittees at that time should demonstrate through a report that there are no changed
biclogical conditions with respect to the species under the conservation program, that
reserve lands pravide habitat functions and values for the species, and that the species
actually occupies reserve lands established pursuant to the NBHCP. Under this
approach, the assurances that may be provided by the Depariment through the
issuance of an ITP based on the Plan will take effect following the Department’s review

of the status report. Revisions to the NBHCP and IA to reflect this point will likely be
necessary.

The NBHCP proposes coverage for three species that are State listed
endangered plants generally found in and around vemal pool habitat. The Department
believes the NBHCP would benefit from additional information regarding how the
conservation strategy of avoidance and on-site preservation will minimize and fully
mitigate the impacts to these species. The additional analysis should specifically
address cumutative and indirect effects associated with habitat isolation and urban
developmernt impacts. To the extent additional detail regarding minimization and
mitigation measures is needed, the Pian should identify and establish a minimum size
for on-site vernal pool mitigation areas that include buffers, and watershed and upland
areas for pollinators. In addition, tha discussion should consider vemal pool creation on
reserve lands as a potential mitigation measure. The Department smphasizes,
however, that created vernal pools could only be used for mitigation under the NBHCP
after species establishment criteria are met. Moreover, the use of created vemal pools
as mitigation for related impacts is only appropriate at Department-approved
conservation/mitigation banks with available, relevant credits.

Menitoring

Development of the Biological Effectiveness Monitoring Program {BEMP) as
discussed at page Vi-14, for example, should include peer ani public review.

The NBHCP indicates that the finat BEMP will be completed within two years
following permit issuanca. This time frame conflicts with the commitment to initiate
monitoring on lands already acquired. Site specific biological moniloring plans should
be prepared following the Depariment’s approval of the BEMP. Site specific biological
monitoring plans for new reserve acquisitions should be prepared when 40 or more
acres of new reserve lands in ona location are acquired. Subsequent reserve
acquisitions should also comply with this condition within a six month period, but only
with approvat from the Technical Advisory Commitiee.

~ The menitoring data must be maintained in a spatial data systern to allow for
analysis, data sharing, and reporling.
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Appendix B of the NBHCP includes a Department staff report regarding
mitigation for impacts to Swainson’s hawk in the Central Valiey of California. The staff
G322 | report, howaver, is not the biological “benchmark” governing the adequacy of the
NBHCP under CESA. The staff report does naot, in fact, apply to the NBHCP and the
| Department believes it should not be included in the Plan as an appendix.

The NBHCP refers to rice farming best management practices in a number of
cs.23 | Places, including page IV-28. If the rice fanming best management practices are
considered mitigation, they should be specifically identified and incorporated into the
| Plan as part of the.proposed conservation strategy.

At page IV-29, the NBHCP states that the ultimate goal of the proposed reserve
system is to "establish self-sustaining natural communities capable of supporting the
cio4 | @ppropiiate Covered Species.” The Depariment disagrees that the goal of self-
sustaining “natural communities* will be achieved because most of the reserves will
either be in managed marsh or farmed for rice production. The exjsting statemnent in
L the NBHCP should be deleted or revised accordingly.

| At page VI-2, the NBHCP states that developers covered by the Plan would be
aliowed to establish mitigation banks that couid be used to sefl credits to others in the
o325 | basin. in the Department's view, the NBHCP should clarify that, while developers may
hold thelr own excess acreage for future mitigation, developers wishing to sell mitigation
credits to othars would not be authorized 1o do so without full compliance with the

L Department Mitigation Banking Policy and procedures.

G3-26 At page VI-22, the NBHCP refers to "significant land use changes putside of the
" reserve system.” The meaning of this phrase should be clarified.

I At page VI-22, the NBHCP refers to "uncertainties associated” with “Plan
implementation.” The Plan should identify and clarify the *uncertainties” referred fo in
G327 | the existing text. The NBHCP should then explain how the Plan ensures these
uncertainties will not adverssly affect the hiological success of the operating

L conservation program.

At page VI-23, the NBHCP refers to "research needs for successful
G3-28 | implementation of the Pian.” The Plan should clarify what research needs are
. contemplated and describe how they are analyzed in the economic analysis.

The NBHCP, at page VI-23, refers to a time period when biological monitoring
o320 | threshold limits will be defined and implemented. Because these thresholds are
relevant to the proposed adaptive management program, the Department recommends
that greater detail be provided.

10
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At page V1-27, the NBHCP mentions the prospect of changes to the operating
conservation program in response to the adoption-of a Swainson's hawk recovery plan,
The Plan would benefit from greater detail reganding the range of polential changes that
pould occur in response to a recovery plan. Detall commensurate with that provided for
the Giant garter snake is appropriate fo the exient such potential changes are
reasonably {oreseeable and not speculative.

At page V1-28, the NBHCP refers to an overall program review 1o assess the
“success of the 25% managed marsh/50% fice/25% upland for supporting Giant garter

L snakel.]” The review should extend to all covered species.

At page VI-35, the NBHCP refers to required notice to the Department and
Service within seven days of changed circumstances related to taxics. The required
notice shouid not be limited to toxics. Rather, the NBHCP should be revised to require
notice to the Department and Service of changed circumstances generally.

At page Vi-37, the NBHCP discusses non-participation in the Plan by local land
use agencies and the obligation to assess protected habitat in the event of such non-
participation. The stated purpose of the anatysis is to assess tha rough proportionality
between reserves and mitigation, and impacts to covered species resuiting from
activities covered by the NBHGP. The Plan, however, does not appear to reguire
tracking of the types of habitat impacted by covered acthvities. In our view, such
tracking should be required. Doing so will facilitate the required analysis and serve as a
gauge 10 ensure that habitat protection and mitigation keeps pace with impacis to
specific habitat types.

Editorial Comections
Page VI-8, 4™ paragraph. Change “MOAS" to “MOAs," and detete “‘moas.”

Page IV-22, 4" paragraph. Existing text refers to Figure 14. The figure is mis-labeled
and the reference in ihe text should be comrected.

Page VI-28, last line on page. insert "CESA.”

Page VI-40, ltem (13). For revisions not requiring an amendment, insert "goals” after
“biplogical” in the first sentence.

Page VI-41, ltem (2). The amendments section should also include changes to CESA.
Page Vi-42, 2 paragraph. Delete the reference 10-amphibians.

Figure 13. The figure should be updated to depict the four Swainson's hawk nests
ramoved in 2002. The figure should also reflect the Swainson's hawk zone as

11
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G341 [ Figure 15. The figure does not contain the identified graphical dala.

G342 | Figure 16. The figure does not accurately depict the identified data dua to an emor in
shading of the representad parameters.

* k4 =

In closing, the Department appreciates the opportunity to review and provide
comments regarding the revised NBHCP. Wae commend the City, Sutter and Service’s
G343 | offorts to date. The Department is committed to the long-standing yet unfinished effort
to devise a balanced conservation strategy in the Natomas Basin and we look forward
1o the future work required to achieve that end.

if you have questions and would like to discuss any of these Hems please
contact Terry Roscoe, Habitat Conservation Supervisor, at (916)358-2382, or Jenny
Marr, Staff Environmental Scientist, at (530)895-4342.

% - AN, GuRiS.
Reglonal Manager

cc:. Tomlese
Carol Sheaily
City of Sacramento

Lamy Combs
County of Sutter

Ron Rempel
Sandra Morey
CDFG Habitat Conservation Divigion

Michael Valentine

John Mattox
CODFG Office of the General Counsel

12
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DEPARTMENT OF TRANSPORTATION ,’;)
DPIVISION OF AERONAUTICS — M.8.440 i

1120 N STREET

P. 0. BOX 42873
SACRAMENTO, CA B4273-0001

ZIRB2oT03L

PHONE (916) 554.4559
FAX (918) 563-9531

Qctober 7, 2002

Ms=. Qrace Hovey

City of Sueramento

1281 *I” Street, Suits 300
Bacramento, CA 95814

Dear Ms. Hovey:

Re: City of Sacramento and Sutter County Draft EIR/E18 Draft Natomas Basin
Habitat Conservation Plar (NBHCF); SCH# 1997062064

The California Departient of Trnnaportatmn (Department), Division of Acronautics,
reviewod the above-referenced ’document with respect to airport-ralated noise and
safety impucts and regional aviation land use planning issues pursuant to CEQA.
The following comments are offered for your consideration.

The proposal is for the ecetablishment of a multi-gpecies habitat conservation
program to "minimize and mitigate the expected loss of hubitat” in the Natomss
Bagin area. As discussed in the Draft EIR/RIS, thera iz a coneern for increased
“sonflicts between waterfowl and aireraft firom Sacramenta International Airport.”

The need for compatible and safe land uses near airports in California ig both & local
and & state issue. Along with protecting mdividusls who reside or werk near an
airport, the Divizion of Aercnautics views each of the 250 public use airports in
California as part of the statewide transportation system, which iz vital to the
state’s comtinued prosperity. This role will no doubt increase as California’s
population continues to grow and the need for officient mobility becomes nore
crucial. We strongly feel that the protection of airports from incornpatible land use
encroschment is vital 1o California’a aconomic future.

The proposal ahould be submitted for a consistency determnination to Dave Boyer
with the SBacramentio County Airport Land Use Commizsion (ALUC) in care of the
Sacramento Area County of Governments (SACGG).

These comments reflect the areas of concern to the Department’s Diviglon of
Acronautics with respect to mirport-related noise and safety impacts and regional
airport land use planning iesues. We advise yuu to contact our district oifice
concerning surface transportation isgues. -

b

13!37/?9@7 13: IB 315653‘3“31 CT AERNAMUTICS PAGE B1/82
o= BUSINES AT TG SRS QRAY AR, orarny
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Me, Grace Hovey
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Thank you for the opportunity to review and comment on this proposal. We also
request copies of the Final EIR/EIS and the Final NBHCP when available. If you
have mny questions, please call me at (916) 654-5314,

SANDYHESNARD
Aviation Environmentel Planper

Sinceraly,

¢ State Clearinghouse
Dave Boyer-SACOG
G. Hardy Acree-Sacramento International Airport
Patrick L. Smith-USDA, Wildlife SBervices
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October 28, 2002

02SACO113

03.-8AC- 5, 99

Natomas Basin Habitat Conservation Plan
DEIR/DEIS )

SCH#1997062064

Ms. Grace Hovey RECGEIVED |

City of Sacramento

Planning Division
1231 I Street, Suite 300 NOY 11 2002

Sacramento, CA 95814 l’ﬂi%

Dear Ms. Hovey:

Thank you for the apportunity to review and comment on the Natomas Basin
Habitat Conservation Plan {HCF} proposal. Our comments are as follows:

» We support Sutter County and the City of Sacramento’s efforts to enhance
the role that the natural environment will take on as area development
G51 occurs. Our comments are directed at helping to ensure successful
implementation of 1tbe HCP in conjunction with the continuing operation
and expansion of Interstate 5 {1-5) and State Route {SR) 98/70 adjacent to
the HCP area. :

+ We request that the HCP provide mechanisms to keep Caltrans informed of

jssues that may affect future transportation improvements Including
G52 drainage, future interchange sites, and wider freeway facilities with access
control. This will benefit the HCP by allowing us to provide useful
information as early as possible so as to prevent any delays or increased
costs to HCP implementation.

G5-3 s The Natomas Basin HCP area Includes segments of I-5 and SR99, These
Caltrans facility segments rely on Reclamation District 1000 and its
drainage system to manage the State's stormwater. These acgiments are, in

“Calirans tmproves oty ooross California”
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Ms. Grace Hovey
October 28, 2002

Page 2

gencral, above the grade of the surrounding Gelds. Lands near and abutting
State facilities, thus, serve a valuable purpose regarding established

drainage patterns,

The HCP should ensure that existing drainage patterns are perpetuated or
improved within State right-of-way. Any increases of discharge into the
State drainage system as a result of changes In impervious surfaces or other
causes related to the Plan must be miiigated. Pre and post-Plan discharge
information should be supplied for Caltrans review. Any change in drainage
capacity needs as a result of this HCP should be identified. Any rumoff that
comes from the proposed HCP area must not contribute a contaminant load
to storm waters handled by the State, for example olls, grease, sand,
sediment, debris. All runoff that enters the State right-of-way must meet
Regional Water Quality Control Board (RWQCB) standards for clean water.

The incorporation of environmental Best Management Practices (BMP), such
as retention ponds, inflitration trenches, and other dratnage improvements
may be sufficient to mitigate adverse drainage impacts from proposed
developments,

» HCP implementation must address right of way preservation for the future
expansion of I-5 and SR80 and their interchanges. Plans for the SRO9
freeway segments indicate a need for an “ultimate” 8 lane freeway. Plans for
the I-5 frecway segments indicate a need for an “ulttmate™ 8 lane freeway
north of the 1-5/1-80 Interchange and an “ultirnate” 1{ lane freeway south of
the |-5/1-80 Interchange. Any plans to infringe or use this needed right of
way for HCP purposes should be developed in close consultation with

Please provide our office with any further action regarding this project. If you

have any questions regarding these comments, please contact Ken Champion
at {916) 274-0615.

Stncerely,

JEFFREY PULVERMAN, Chief
Office of Regional Flanning

e:  Katle Shulte Joung, State Clearinghouse
Paul Junker, Sutter County Planning
"Caliirans knproves thobitity; across Colifemnit”
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STATE OF CALIFORNEA —~ THE RESOURLES AGENCY s
b

DEPARTMENT OF WATER RESOURCES
1416 NINTH STREET. P.O. BOX 942836

AT, OA 9a23s-0001 ML SEP 23 A by

land L X * - E'
Grace Hovey SEP T3 2602 Pﬁ'\.: Nt PLAN
City of Sacramento . e NIHG DEPARTMENHT

1231 | Street !+ o
Sacramento, California 95814 007 0.2 2002
RSt WOk s

Water Resources’ staff has roviewed State Clearinghouse Document Number
1997062064 and provides the following comments:

Daar Ms. Hovey:

A review of Draft Natornas Basin Habitat Conservation Pian indicates portions of
the proposed plan may sncyoach into the Sacramento River Plan of Flood Control, over

~| “which The Reclamation Board has jurisdiction. In the event that any work, including

axcavation and construction activities, is proposed within the juriediction of the Board, a
pemmit will be required {pursuant to Section 8710 of the California Watser Code). All

proposed projécts shall comply with standards contained in the California Code of
Regufations, Title 23.

» Section 8 of the Regulations states that additional information, such as
geotechnical exploration, soil testing, hydraulic or sediment transport studies,
biological surveys, envirorimental surveys and other analyses may be reguired
prior to Board action on the application for penmit.

» Section 10 of the Regulations requires that applications for permiis baing
submitted 1o the Board must include a complbted envirdnmental questionnaire
that accompanies the application and a'copy of any environmental documents if
they are prepared for the project. For any foresapable significant environmentsi
impacts, mitigation Tor such impacts shall be proposed. Applications are
reviewed for compliance with 1ha California Environmental Quality Act.

tf you have any questions, please call me at (916) 653-0402, or Samuet Brandon
at (216) 653-6491.

Sincerely,

Lo

Engineering Associato
Floodway Protection Section

cc.  Richard Marshall, Chief
Flood Project Inspection Section
3310 El Camino Avenue
Sacramento, California 95821
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Vicki Campbell, Chief HARRIET WHITE
Conservation Planning Division Hoces County
U.S. Fish and Wildlife Office, W-2605 SOCERIVSAL
2800 Cottage Way PP
Sacramento, CA 95825 Executive Divector

RE: Draft EIS for the Natomas Basin Habitat Conservation Plan

1 attended the September 25, 2002 public meeting at Whitaker Hall in Yuba City.
it was very informative.

Placer Parkway

PCTPA will ba conducting a Tier 1 EIS/EIR for the Placer Parkway (Parkway). A
Parkway overview and copy of the Project Study Report (PSR) alignment
altemnatives are altached

As fllustrated in the PSR map, segments of four alignments are depicted crossing
the eastemn portion of the HCP area. All of these would be in the proposed South
Sutter Specific Plan area along SR 70/99.

Note, tha PSR idenfified and evaluated several concept alignments. The
‘racommended’ alighment is subjec? to change based on the subsequent detailed
snvironmenta! review. The pirpose of selecting a recommendad alignment was
to help focus the PSR and to improve cost estimates for engineering and
environmental studies.

Thare are a number of development projects (racently approved, pending
approval, andfor anticipated) for south Sutter, western Placer, and northem
Sacramento Counties. As the region continues o develop, Parloway alignment
options may become more limited with potentially greater
environmental/feconomic impacts. PCTPA will be working with Sutter County 1o
enstire viable Parkway corridor alignments are maintained for the Tier 1 process.

4
580 Hich Street * Suite 107 « Ashurn. CA 95503 - (S301 823-4030 * TAX B23-4036
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Environmontal Review

The Revised Natomas Basin HCP EIR/EIS references a new sast-west

expressway (Placer Parkway) in 4.8 Traffic (page 4-147). 1t Is understood that
672 | the EIR/EIS would support discretionary actions such as the issuance of

incidental taka authorization for activities such as infrastructure and other public
works projects inciuding the future Placer Parkway.

Thank you for including PCTPA in the review process. I you have any
questions, please call me at 530.823.4033.

AHoux Ouraun

Stan Tidman, Senior Planner
Aitachments

Copy: Celia McAdam, Executive Director



eComment® NATOMAS 00009 - Page 3 of 5
LocalCache\ProcessedFiles\NATOMAS_0000%_003_005.jpg

Placer Parikkway Overview

A Conceplual Pian (2000) and a Project Study Report {2001), for the proposed
Parkway have been complsted. Both were based on comprehensive public
parficipation programs and preliminary enginesring/environmental background.
PCTPA and SACOG Boards adopted both documents.

The PSR envisions a transportation facility within three segments:

= Western ~ SR 70/99 to the Sutter/Placer County line -~ with four alignments
» Central — Sutter/Placer County Ene fo Fiddyment Road — with three alignments
» Easten - Fiddyment Road to SR 85 — with two alignments

The western and eastern segmenis would contain interchanges at each State
Route, The central segment - between Fiddyment and Pleasant Grove Roads
would have no access. The PSR cited this central segment would contain an
average maximum 1,000-wide ‘no-development buffer’. This comidor concapt is
to include and promote vicinity open space features. All of the alignment
alternatives are to evaluate a "with' and ‘without' Watt Ave. extension during the
project's environmental raview.

Funding for the Parkway’s environmental review was programmed in FY2002/03
in the 2002 RTIP. The proposed Parkway project iz included in the Placer
County Regional Transportation Plan 2022 (PCTPA 2001). This document cites
the project &s a high regional priority. The project was also included the 2002
STIP and SACOG's recently adopted Metropolitan Transportation Plan (MTP)
-and the Matropolitan Transportation Improvement Program (MTIP). In July, the
California Transportation Commission afiocated funding. In August, Caltrans
authorized PCTPA fo proceed.

Earier this year, the newly formed South Placer Regional Transportation
Autharity (SPRTA) adopted a $125 million Regional Transportation and Air
Quality Mitigation Fee. New development in the south Flacer County area will be
assessed over the next 20 years 10 supplement federal and State funding for
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regional transportation projects such as the Parkway. Approximately $50 million
will be collected for the Parkway.
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COUNTY OF SACRAMENTO

PLANNING AND COMMUNITY DEVELOPMENT DEPARTMENT

827 SEVENTI STRUET, ROOM 230 THOMAS W, HUTCHINGS
SACRAMBNTO, CA 95814 DIRECTOR
Felephone: (916) 874-6141

FAX: (9186) 874-6400 Rebert: Sherry, Principal Planner

Long Rangs Planning

Tricia Stevens, Pduelp-a! Maonar
Application Processing

Richond Maddox, Principal Oifieer
Code Enfbrociaent

December S, 2002 Ana Rhodes, AS0
Adminisirmtion

Field Supervisor

United States Fish and Wildtife Service

2800 Cottage Way, W-2605

Sucramente, CA. 93823

RE:  Commenis on Drufil BIR/EIS, Draft Natomas Basin HCP
State Clearinghouse No. 19970620064

Degr 1.5, Fish and Wildlife Sexvice:

Thank you for the opportunity to comment on the vevised Natomas Basin Habitat Conservation Plan
{NBHCP) aad the Bavironmental Impact Report (EIR)Environmental Impact Statement (EIS) prepared
in conjunciion with the draft plan. The enclosed matrix contains detsiled comments op both documents,
with att cinphasis on technical and policy concerns and suggested areas for clarification or further
analysis, pacticularly io the arcas of Innd use, public safety, amd water resources. The following
comprises additional comments of the County of Sacraménto an both documents, with a focs on general
economic and policy concerns.

had The NBIHCP is crafted to support the issuance of “incidental (ake™ permits Lo 1ho City of Sacramento and
the County of Sutter. Such permits are authorized 16 allow an otherwise lawfol undertaking, which could
result in incidentnl harm to an cndangered specics. Tn this inssance, the olberwise Jawful activity
supporied by the incidental ke permits to be isstued s the develapment of property within the City of
Sacramento and the County of Sutter. While such permits wit] protect davelopment activities of
individusd Jandowncrs, the permitees will be the City and the County. Against this genera] background,
there are a several potentiz shortcomings within the NBHCP and the peswits that il is intended 10

, suppart;

-

Land Uses

The NBHCP rclies upon the assumption that “...consolidaled . , | large, biologically viable units
with connectivity between individual reserve units...” will be acquired. Without landowners
willing to self iheir properties to the Natowmas Basin Conservancy (NBC) at a price the NBC can
6oz wiford to pay, such acquisitions will not cocur, Tnsofar a8 the NBC does not passess powers of
cmingnt domalin, it is unclear from the NBHCP how such acquisition wili 6ccur. fnsiend, there
appears {o bs an assumplion that existing land vscs, other than that acrepge which the NBHCP
acknowledges will develop, will continge, Yet, thix assumption relates, in lavpe measire, 10

L property over which no permtittes has current jurisdiction.
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Singergly,

Field Supervisor

United States Fish and Wildlife Service
December 5, 2002

Page 2

Further, the stratepry envisioned by the NBHCP relies extensively on continued rice farming
within the Natormas Basin, cven Io acquiring conservation easements over existing rice farms.
However, owners of such operations may discontinue rice farming at any lime without a permit
from any governmenlal entity, and without obtaining an incidental take permit. Water shortages
or the &scalating cost of this resource render rice farming infeasible. ‘Impacts from such potential
operational decisions are not discussed #n the draft NBHCP or the BIR/ELS.

Finnncing

In connection with an incidental take pereit and the relited conservition plan, the permitces,
City of Sascramiznto and County of Sutter, mnst *._ensure that adequate funding for the plan will
be provided." Punding for the NBHCP relies upon a system of “mitigation™ fees to be Imposed
on developers within the County and the City. The systom of “mitigation” fees io support the
NBHCP does not amount to financial sssurance from the Civy of Sacramento or the Covnty of
Sutter. Such a sysiem is dependent upon the contining economies of development, which may
or may not occur, Absent development, there is no fes and no continuing income to the NBC,
other Lhin investinent interost,

The enclosed specific comments note significant, on-poing obligations of the NBC for which more than
inlerest carnings may be required. Thé County of Sacramento appreciates this opporfuni ty to cormament

“on the proposed NBHCP and the accompanying RIR/RIS.

¥
Thiomas W. Hutchings
Plunning Director

AMW/GR
Enclosure

ce:  Vieki Camnpbell. Division Planning, Conservation Planning — US FWS$
Jenny Mair, Wildlife Biologist, Catifomia Departmsnt of Fih and Gama
Robest Thomas, City Manager - Clty of Sacramento
Gary Stonchouse, Plauning Director ~ City of Sacramcmo
Carol Shearly, Natosnas Manager, Planning Depactrisent — City of Sacramento
Pau! Junker, Pacific Municipal Cousultants
Terry Schutien; County Excculive
RRobert Ryan, County Cobnsel
Hardy Acree, Dirsctor of Sacramento Airport System
Robert Lacnard, Assistant Diesetor of Airports ‘
Lennis Yeast, Diractor of Environmental Review and Assessmerit

WaGen, FlaniAnnusADpesscapesiNalomas\WPinel Comments Nidomas RCP rover.doe
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COMMENTS ON
DRAFT NATOMAS BASIN HABITAT CONSERVATION PLAN (NBRCP), JULY 2002
AND
DRAFT ENVIRONMENTAL IMPACT REPORT {EIRY
ENVIRONMENTAL IMPACT STATEMENT (EIS), AUGUST 2002

' SUBMITTED BY COUNTY OF SACRAMENTO
' Novembor 27, 2002

. : ol ",'

Note: HCPwHubitet Conservaticon Plae, NBHCP= Natonias Basin Habitaf Conservation Plan, Gty = City of Sscrementn; SH = Swainson's
Hawk; GGS = (iant Garter Snake, Aicpost or SMF = Sacvamento Inteenational Aitport, TNBC = The Nafomas Basin Conservancy,
USFW§=United States Fish and Wildlifo Service, Garden Highway SPA = Gurden Highway Special Planning Area.

The primacy isggucs reviewed below arc:
§. Aorcage developrean niceds of the Alrpon a3 1 relates 10 the lirit of 17,500 sones development In the hasin

% Waltr veigs, wolands, and the stiractivenses of NEHCP mitigaiion kinds 1 migrasing weserfow! and other bird species, and the potcotial increxss im confliots
with arcraft :

3 lasdUss

Comment Concern

| Papels)  { Imoe
F1,0-1 | Adetaifd deseripion of Nasomss Bars, “GeAined #s the | 1t would be helpiul 1f » detalled drecription | Alies readiag e Introduction o7 Tooking at
rea, inside Un prriphieral lovees, and extends vo the oo of | were {nchuded on the first page of Choper | Figune |, Reglonal Loestivn, i wppears tag

G8-5 the Jevee on the Bugln side of thic boundary leveas™, was wot | 1. e Busin exiends 1o the Saceanentn River,
pvovided wnill Chepter B, berr the definition of the anea on page -1
R . infor thet thiy & tn e casa
" | F1.52,10- | Cnpage 11, the plan discusges “loys of bubiur vaiues The plan seems. 10 w3s the word "wrbsa Do thw plirigés mean Fie sane ypeof
28 incldenta) tv Wbe of Covered Spraies™ cavsed from “awrban | development”, "wny wban devedoptnent”, | development? Is the devclopme in

Amoughost | Sevelopment”. Diring the iscusslon of departures frum | and sy development™ interehangsably | quostion changing agricelural ands o
document | the Openaling Corgarvatien. Plan in the tagt petagraph on Umoughou (ke document, These can mean | “irbao™ uses? Or does it Gierally meam any
page B2, “anyy acklitjonal iebac dovlopment™ s wsed and | different thitngs to differemt poople, Please | new buikling inchuding agriculsrat bams,

GB-6 e Follywed by *eny develapment”. On page 11, the claify. primagy residences, farm workers dwellings.,
discussion s lo “wny development i 4vcess of that ce.? [T he dedinition includes all boikding
athorized by this SICP* would Kipger assmenderes 1o the permits, then “dfowed development™ Lider
WBHCP. existing soning in the wnincorporated aes of

Sacramemiy Counly may not have besn faken

' _— . inie consideearing as “'development”. .
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P [Enpe | Inoe Qorgnesd, | Conxeen
12, L5 1 | “.ths NBHCE"s effoct apalysis dcount fos x coxnbined Atreage development proposed includet | The Airport is curvent)y condueting a Master
134, 1oial of 17,500 scres of planned development scouiag i | che entine 17,500 atras {ihe limH of Plan (or Sscramenza Imermationad Adcport,
VHA - the Natomas Basin (i, 15517 acres withio the Cloyand | develapabls scrsage osasidined by which inclodes Tenvion! and Airfield
G8-7 Tabln VI | Soter Coumiy™s permitanesr 1ad 1983 acves of Metro Ajr | USFWS foc the livelihood of the GGS). development. The HOP and USFWS necd 1o
1 Pask (MAP) drevedopmend in Secramenoo County. Tha designaion vl acreage botween consider the intentions. of ihe Alrport befbee
perwilzes fafls 1o secoout for b degigrating the enting 17,500 acrcs
likekitood 0f cxpansion ot Sacriméaks
Intermational Afrpon (the Alport), which
- Sies in the Natomas Basin
Ga-8 R Use of scrmnyras. What docs “MAP" moan (used in the thicd | The first time an scronym i used, the full
parngraph)? A corund reade may i ksow | peliing shiould procede it Ta Lhis Dasunce,
. it stands foe Metro Air Puk. MAP was not defingd until page -12. i
6 and "For purpases of the NBHCF, 2ihough ihe West Lakeside | Wedt Lakeside it not kcluded in the Ciry's | See relutive to Master Flun and Afport
Atsclroest | Anmexation is proposed by the lindowners 1o be ammxad 1o | 8,050 arves of Anthorized Develagmentor | development sbuve.
Ap.d the Ciy of Sscramento, this area is currsnily iocaed within | Permadt Area. This poeniial development
Sacrameniss Coundy amd is not bneluded in the 8,050 acres. of | woald also affect he vowd devetoped
Ge-9 Auhorized Developrant o within the Cily's permitaren” | areagn. If the West Lakesiie prajec is
The propased Implemension stales that senened. o dhe City of Suocamenin, the
anaexxtin of West Lakeside sbsll tigges reevaluarionof | ef¥fecis of this developed streapes will
the Plen and polential amendmeats end/or Pian aod Pernadt | funtier psk the Gmil of 17,500 seres

- TEVERHOE,

Y The ) Permlises™ section stafes that the Coonty af | TR wouid requive an HOP amendment | ore specific Ianguags 15 nocded in Whis
Sweryoenio could obdain coverage undes the NBHCP ar and igsuance of separawe ITFs, Section b enabie the AbTon m. a5 an
urdder  similar HCP, “I e Couniy of Saceamenta instivation to poientibly become tavolved in

G8-10 comsidexs pew profects within the wrinecrpocated arcs of the desigmting its acreaga vivedy,
Takowas Dakite in Sscrwnento Coumy, the County may
noed 1o addeess miligation for biclogeesl impacts via

i amcodmests o this NBHCP o througk...™ an HCP simil
1 e NBHCP.

[ 735 “The NBHCE, in taking 1> csimale of the intal addivond | The NBHCP, in making Tn erumare, Gl | Sov samaents roiaive 1o Masies i d

G311 wrkan dovelopment which would take phace i (he Pl Arca { aot intdude patential development af the Adront dovelopment bove.
" Suclng. dheviexe 50 yeary, wok into aceount the Land Airpon
disnubmace that will acoor witkin the MAF project arca
. {1,983 arvey.. " —
136 Agricutueal yetanes asc inchuded in the seetion *0, Wha ¢ype of agricubrueal activitics woulkd | Farting cosvemly otcurs in e Nazomay
Agtivities Not Covered by Gie NBHCP™, require partisipation in the NEHCF or Basin. Withaut describing what types of
other HCPY Does the NBHCP vequire o | apritvliure! sotivilics ae allowed, 5t gives the
G8-12 poing agriculiusal scivides in hocovered | impression shar sl agricultural activiics
By an HC*? Arc on-poing spricalingal rFequire soma sart of 1ICP.
ctivities exemyr frome tkis iype of !
- e roisess? . ) e !
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GB8-13

GB-14

G8-15

11— 14

H-i

Pl

Cimcers

The defioition of the Natomas Basiz arex penvided it e
ferst parapraph, Just senience, 1§ i clear.

The definiton ia condfiisiog  Pertofthe
dettription includes the woeding “"Basin
slideaf \he boutdary Ievees™. Howis a
{ayporson (o understand the “Basin £ide” in
ihe definftion of the “Natomas Bosin™?

Highwav aré nen included tn tibe Nutomas
Buxin, # noads 10 be clearly staied This area
i the unincorporaied portion of Sxcraminie
Counly s designuied Residemtial,
CommencialTecreation and Open Spacs
development acconding &4 Sacramenio
Caunty's Gardon Higtnway SFA, sdopied in
%78

1f the waletside af the teves st the Clardon

1-18

Thess ts no “Fgwe 3057

The Active Swalnson's Hawk Nests Is .
Figure 13, bot (ha lext gtites; “Figane I05”
in ibe first zentence of the Crzt paragraph
nader “Numbers, Distzibotion snd Eculogy
In the NBHCF wrea.

T

Tuls o coefusimg. 1L bapios dibcussing nesting in
the Rasin ad tuen sviiches 10 e cultide
Kanows Bacin, finishing with aress jowle the Bagln.

L

Clarify th 35 Dest 9ites are along
the Sacramento River {22 on the cast side
aed L3 on the west side)." Are these inede
the Rutonue Basin or cotzifie? Asethoie
oo the westside in Yolo County and shose

Swalnson’s Hawk Zone

o8 the &331 side in Sacrarsenig %EEZ
Whers &% e "Swainson's Hawk ™
mendoned 1n the fourth puragraph vndey

“Numbers, Distribation and Ecalogy k the
NBHCP Aret™}

Eandside sosof the fevee e ot inthuded in
the Natotaus Busin, The paeagragh, 3¢ it is
currzatly strucnized, is confusing aod gives
e immprexsion ibat the anca described above

The aroe betseen the Sacramenid Rivos s

is fncluded 10 dbe Madomes Banin, .

Flest senunoe, Lok pargraph. "Any deNelopmectin cxomss | Please Snify whal ﬂwdupmaﬁ. wd by | ki ersavlon oT & separate HCP for

of et auidorized by this HCP would rot bave take whom, requieas ameadment of sdditionsl Jevelgpmens fr excess of that

soverage vudce this HCE and vuch uke coverige woakd NBHCP, Mlﬂiﬂwtmm propoied by the NBHEP a6 opdan for both

roquise an Atgndiotnt 1 the HCP and, persits including an | 1o propossd by ibe NBACE, cequire an | existing permitees and noo-participass?

updite pxsesment of Impucts and mitigmion messares.™ amendmai to the NEHCP or completion | Some may copshder any ctustruction (ie.
of u separste HCT'? agricoltoral bam) wr constitvie such

davelapwent, but [t may oot teed an
incideriat wke prnit f irisn't impacting &
listed species and i in an area weder

jurtsgiction of 3 non-permitee.

v meaam o A
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Comment

Concern

GB-18

Tonne

“The reticuat rice siraiw in the Geids afler harvesting i
typieslly bupned, plowed vnder or Ronded. Flooding -
dispose of rive siraw is hecoming crore prevalendt as the
practive of banming rics straw is being phared o due to wir
qualiy probibitionk In addilion to sotting the rice siubble,
fooded rice fiekds provide wetlaad habitat for ducks, peese,
wmﬂmmu&wl"

The NBHCP peaposed dahiizt types of
25% roanuged marsh, S0 rice produciitn,
25% vpland (pape I-I7).

While rice has be¢n produced in thie valley
stnoe 1940, Booding of rize Aekis o
elitminate $Wwbble hax orly heon prevakent
since the carly 1990%, In thae petiod,
Sacrzyersuo (eternafionl Alrport has
susiained an incresse [n wikdlife strikes (o
Airoraft of aver 300%.

Whereas the FAA dasigrams an accephble
Tevel of wildiths strikes o L<strike/T0,000
optrationy, the Alrport had reporied 1.3
sirikes per 10,000 operation: in 1550,

- Widlife strikes Increated sleadity 10 5.3
sirikes per 10,000 operations tn 1998,

The NBETP hatdus types intend to
“roemorialize™ rice production in linds
around (Be Airpoat, This is 3 concem as it
will incvease Las possitdlny of Lirczitbind
conlkiets and memoninize these 1ses o8 part
ol the ptan.

I addition U the dueat to human lives
associaled with en acchdern resutting Fom a
biyd strikn, zicines inour significan expenic
and lost revenve assoitated with alcran

ol

Althaugh 1he pemraisess are not relving on Alrport buffer
Tapuds a3 migatian fix cifects with the Mslomas Bagin,
yetainirg (hess Taaxds T agriculture] vses witl comribate 1o
U owerl] sucoess of the NBEHCP conscrvalion sirelogics
Fior the Caverzd Species.

As zuch, ths Alrpor shoold receive iome
miligation cradil toward Afrport
development intorests simee retaining
Mrport owniad land#n agricabrurs andfer
Omixing Ms wse contribuies @ the suooess

{ of the NBHCF.

10-12,
Toble -3

Moses Asrport Land Plen User as “uaspeci fied™

Tihis connotes thal ne Fure! develtpenent
ot the Atrpart i eosttanplsted.

Airport dovelapmen! imzeests in the [7,500
wreage calculztions, the NBHCF sssumes
bk oo developrent will cocur o8 Airpoat
pufler londs, Uecehy resarving development
fou partisfpating furisdictions relative 1o the
12,500, This preciisdes Airpart land yse
deizions on Alrport-owned propely and
prectudes penential for its uge as mttgation
property for antieipased Adrport developae

from the Masice Plen,

dowgtime Lo sepair MHIIEE;E dovage. |
Inaddisos 0 & lack of Hoa of ‘

T Cirowth 5F regiona) HEOnImY and 2T travel

1 will obniously sseesitate expansion.

— -

e bkl e
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G8-21 [

GE-22

G8-23

GE-24

LN

defitivion provided od page -1, [t has
nat been identified a8 “Qut-of-Basin
Miigmtion Ares™ or Area *B" oo page TV-
12 o7 an Figves 20,

Lo T Coiment . Concern
Oox-13 ‘Thind senierice. first paegragh. “Sseraments Coanty Plesses veplacs with “Sacramento County
- Genaral Flaa Land e Map® Genersl Plan Lard Use Din
EHE-13 Srecand 10 last senlence, Eirst paagraph, *All land putpide of | This is incosvect. The majority of the Jand | Assuraptions reganding “devalopment™
thase palicy arcay is desigoated for retention a Agricultaral | is designaed as Agriculturnd Cropland, should refiect ihe existing tand use
Cropland by the Sacramenio County General Plan,” but thens ave ek near the coerent Oty of | designacions.  “The saderlying 3oning of
Sacracnento linslls i the smahwest thegs ;¢33 allow for certaln types of
panien of the Basin §esignated for development that do rot provide (e naxus
Agricubural-Resideniial uess and for Jacsl governmcats 1o inilace CBCA or
— | Commezcinl & Oifice nees. feders) vevicw,
4724 Figt yeqtense, last paragraph, “Current devetopmont Dioes the referencs 1o the “Lky and !fumdﬁs&mmm&m‘:cnml
appeoreats, City and Cowny general plans and commenicy | Couoty generat plany and cominanity Blan, the developmendt rates sad
plans, and uthe plams (nchuding MAF) are Uie bagis for lans™ relee 10 ondy City of Sacramenio envicomnenial impacts should bere-
esimatitgg developrmont rates anticipaad iy the Bade, the | and Sorter Cotvay 0 dods it alsa incfude | evaluated dusto the miginterpesiation of
resultiog habitx Joss expected Grow e Covered Activities | Sacrmento County™s General Plin? Sacranscio Conoty's Generni Plan Lan® (s
axtyonized by 1he incidental taka permits, and fior evefusilng | Dingramn. Tivin avea o Sacraotalo County
e oovesponding environnatstal et plusoant o NEFA includes Agrinulturst Cropland as well g
and CBQA™ Agricoloorud-Rusidential wnd Covomercial &
Offices Ssnd use desigmations.
If it doex not include the exlpting Jand wses
desipnacions {whick a¥lows some
consiruetlonidsvalaptisin eitright withoa
enwvircnmentat review for all thees Liod e
desipnntions) a5 shrwn fm the Sacraiento
1 Ecunty Cenucal Plan, hew can the plan
adeqastely nddress the additions]
cvirencotal impacts o the Basin bt he
pmpaudtuvmd wrban deveiopmem
WIZ, ‘Ga-of-Basin Heserves The Iaad arca briween tha Saceaments mqgimhdnnphn'w 1o 2% ol the
Figwe 20 River and Uhe landside Lo ofihe evae s | reszrve lands may be esteblished in *Azes
5 O dbe Nulomas Basin pey the B'", The land ares beeween the Sacramento

River aid (o lancside toe of et levee is oot
within the dedinitinn of Area B. It shoukd nol
be included im ke defindtion of B
S:ﬂmn's Hawk Zone x5 shown on Figore
13,

Y]
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GB-25

GB-26

G8-27

- Page 8 of 1l

Yome. Tigwe 13 does ot provide 2 clus

view of the boundaries.

e — Comment | Congern
{7 Water Ragime: *....Watsr will be maintsined witkis the As Augost 17 through Seplember 307 5| Federal Avistion ASminisration (FAA)
eamaged marsh Sing the perind when rice Helde dry traditionally a dry pericd in e Advizary Ciipular No: I50/5200-33
down," Sucraments valley, it is imedear what discusses “Hazardous Wiidlife Atiractauts ow
“nurral™ conditions are being crented for | or Near Airparts™. This Advisery Clrcular
the fowused specics ar that tiene of year, | YAC) provides guidance on locsting cortain
{und uses taving the pokeatinl © atrast
hazardoue wilditfe bo or i Ohe viciaity
| (wiihin five miles) of pabrhiz-use wrpons.

' The Airpon. is conceroed (hat the creuion of”
flooded areas In Lale summerfearty Fall will
be an early scusan sqvactant (o migrating
waterfoul. Once ssablishad 38 an artractive
stopover mnd winterig fobioar, STAS is
concermed that this watering practice could
aleo {noreaze sttraction to subssqnent
aigeating fiocks, SCAS ix aled cancerned
that this waikering practics oold sl creale
W incomtive for migratiog waderfow! W
Besome “resdent™ by reducing the dey
acasonang helping crose yearsound

| condilions tht are suyactive do waksfowl,
Iv21 Frst scnicnos, It pavagraph. “The NMBHCI s primary Ketther the City of Sycramenio or Soer | Sacrameato Coumdy is nat 8 paggicipsm or
siravegies 0 mitigate impacts to the Swaingon's bawk County carvently suthnizs development | permiinee fa the NBHRCP, Howeve,
caused by Awhorized Developeent is o avnid of (typo?) or have jurisdiction in ike Swainso's Sacramenio County Bas jusisdiction ovey the
deveiopment i the Swalason's Hawk Zooe.,.." Rawk Zose whee il intersocts wilth Tond imside ibe uninoorporeied aren of
Sxcrament County. A move socumale Sxcrsmento Comnty adjacent (o (he
statement would be that the Natomas Sacramente River. The cutrem lind use
Busin Conssyvancy woald avoid desipnations aflow for certain fypes of
developmeant in wny Iands they acquira in | construation e eéow flc. primary dwellings,
the Swiinson's Hawk Zowe or 10 udd birus, sheds, et} througi the kocal boklding
“avold deveiopment In the Swainsoa’s permnic procese. These beilding perits for
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The rone inérsects SHIF w0 the north and south, azdl includes most of ihe
SMF buffer tertlaey, Thees may bs future circumstances thal could
nECesskiate removing pralstitial nesting Sites i this 2oea ta maintain
#ircrzfi opecating safety of bo expand sirport dperations. Also, sxknng
Zoning in the ynisorponaicd ponion of Sacramesso Cownly beiwoen the
Sacramento River aret the Garden Highvay {zoned the Gasden Highway
SPA) and the ramainder of the wea inside the Swainson's
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wee. Thate 8 no sexos or epviconnients) review fow Gt aflowed st
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The patential noise Ampaet an i developroent that will ocour t the
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| foe developmmt are pot Menified in e EIR)
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{20 The FIR vanpol aspume that £xigting rice ficlds sonh of SME,
cepecinlly sithin 5 miler, will be porchased for Tuture habitar
cunagement, when Lhe Conpty already owns sl e land west of
Powtrline Rd and south of the Sacramento-Sotis Couity Eoe (within Ur
2-rile bird srika zone).

{3) Comvvovsion of cice felds 1o habtal on Covnty Lnd would result in
Joss of dgricultoral [sase revenue io the county.

(4} Allowing gun vac under sircraft approach and deparure alrspace may
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with FAA safety and security requinemrens issusd sinee thal daie.
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Tossell, Bob/SAC
From: Sample, Brad/SAC
Sent:  April 21, 2003 7:33 AM
To: Tossell, Bob/SAC

Cc: Kroetsch, James/KWQO
Subject: FW: Inco Meeting wrt Port Colborme ERA/JHHRA

Bob - you available to take part in this call tomorrow? We will be needing some input from you on the text for
the SOQ at a minimum. I you can sitin on the cal), that would be great. I've printed off a whole stack of text
from the attached web sites - if you want to look at anything, let me know. Thanks!

Bradg

BTW - | do have a charge number for your efforts!

-----Original Message-----

From: Whiffin, Brian/KWO

Sent: April 21, 2003 6:55 AM

To: Sample, Brad/SAC; Kroetsch, James/KWO; Rodricks, Larry/KWO
Cc: Hansen, Kurt/KWO

Subject: RE: Inco Meeting wrt Port Colborne ERA/HHRA

Background on the Port Colborne issues are provided at the websites listed below. We don‘t have many
specifics about the ERA in hand at this point but we do have a hard copy of the Technical Scope of Work that |
will ask Jim to get to you this week as I will be away all week. Protocols have been developed for the RA but
we have not been able to review these to date. 1 have requested further information from INCO but have not
received anything to date. What we know from limited discussions with Ministry of the Environment and Inco is
as follows;

There are 3 concurrent risk assessment reports being prepared to develop community specific clean-up
criteria. All 3 reports will require peer review. They are not planning on a peer review of the 4th report as it will
be reviewed by MOE. The reports are:

1) ERA on natural environment (excludes humans/crops)

2) ERA on crops (oats as sentinel species)

3) HHRA (including baseline risks from supermarket produce, in vitrio and in vivo measurements on Port
Colborne soils)

4) Integration Report of the above including Remediation Options Analysis and recommended remediation
option by lands use

Report 1) is the first one completed in draft and it is the focus of our meeting. However, we also want to
showcase capabilities for the remaining 2 risk assessment reports as well as how we could input to 4} if the
opportunity arises.

There will be a 6 week review period for each report.
Difterent firms may be selected for each review.

There are 4 COCs - nickel, copper, cobalt, arsenic

~04/217/2003
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Environmental Council of SBacramento
Friends of the Swainson’s Hawk
National Wildlife Federation
Planning and Conservation League
Sierra Club

December 3, 2002

Field Swpervisor

U.S, Fish and Wildlife Service
2800 Cottage Way, W-2605
Sacramento. CA 95823

RE: Comments on Draft Natomas Basin Habitat Conservation Plan, dated July 15,
2002 and Associsted Draft Environmental Impact Statement/Environmental Impact
Report

Pear Siv or Madam:

o1 [ We are writing on behalf of five conservation groups - Environmental Council of Sacramento,
Friends of ihe Swainson’s Hawk, National Wildlife Federation, Planning and Conservation
League, and the Sierra Club ~ to commeni on the Draft Natomas Basin Habitat Conservation
Plan (NBHCP), dated July 25, 2002, and associated documents released for public review,
inchrding the Draft Environmental Impact Repott and Environmental Impact Statement
(EIR/EIS). We are also appending to this letter two consultanis’ reporis {Hausrath Econnmies
Group and Center for Nawural Lands Managerment) that specifically address cconomic issues, and
form an integral part of our cormments.

As discussed below, the five conservation groups we represent were plaintiffs in National
Wildlife Federation v, Babbitt, the litigation chatlenging the 1997 version of the NBHCP. The
August 15, 2000, ruling in that ease sets forth important ground rules for future HCPs in the
Natomas Basin, We are deeply concerned about the failure of the City of Sacramento and Sutier
County, the two proponents of the 2002 draft, to adbere to the directives in this rufing.

Buvironmental groups have participated in the public review process for the Natomas Basin
Habitat Conservation Plan, as well as related Jocal land use processes, sinee 1995, Qur groups
were parties 1o the May 15, 2001, settlement aflowing certinn land use activities in the Natomas
Basin lp go forward during the preparation of the current deafl HCP, and we have followed
closely the implementation of that settlement. We have retained 2¢onomic consultants 1o advise
us on agricultural and reat esiate development economics in the Natomas Basin and we have
consulted extensively with the leading biclogists on Basin species. As a result, we are highly
‘cognizant of the bislogical and economic realities of the Basin. We are extremely concerned
about the failure of the current drafl to address some of these realities. If these failures are not
corrected, the imperiled species of the Basin will be left without the legal protections they need
10 survive, and various agencics, local povernments, developers, and conservation groups will
likely beeome. once again, mirad ip litigation,
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It is our sincere hope and desire that legally-required protections will be provided for the
imperiled species of the Natomas Basin in the final draft of the NBHCP and that additiona]
litigation will not be necessary. For this reason, we provide in first main section of our
comments a “road map”™ for HCP revisions that we believe, if implemented, would satisfy the
requiretnents of federal and state law and avert litigation. The second main section of our
comments provides detiled explanations as to why the current draft NBHCP fail (o satisfy the
requirements of the fedoral and state Endangered Species Acts, National Environmental Policy

| Act, California Environmentat Quality Act, snd California Fuily Protected Species Act

[ Note that although the draft NBHCP proposes to cover 17,500 acres of new development and 1o

mitigate for thal amount. some 4,413 acres of this amount has already been developed by the
City of Sacramento during the 1997-2002 period under the 1997 NBHCP and under the

| Setilement Agreoment. and mitigated under conditions af those agreements.
L SUMMARY OF CONCERNS

Although the drafi HCP makes some important improvements over the 1997 HCP that
was struck down by the LS. District Court, it alsa repeats some of the 1997 HCP's most serious
mistakes. The 1997 HCP set 2 .5 to | mitigation ratio baged on the flawed premise that the lands
to be acquired would have at least three tines the habitat value of the lands to be converted to
urbanization. As discussed below, undisputed sciemtific data proves this premise — repeated
[ again in the draft HCP — 1o be inaccurate, Similarly, 1997 HCP makes an unfounded
assumption thal landowners across large swaths of land in the Natomas Basin will voluntarily
{and without compensation) keep their land in agriculiure and provide habitat benefits. The draft
HCP does not make this explicit statement; instzad it simply ignorés the substantial amount of
Jand in the Basin, above and beyond which would receive take permits, that is under intense
development pressure. Many of these lands must be protected in some fashion to achieve the
 habitat connectivity and other goals of the NBHCP.

] These commerits explain how the ITCP must be revised 1o provide for the long-term
viability of Natomas Basin wildlife while addressing the political and economic constraints of
Natomns Basin jurisdictions and developers, Relying on eomments submitted separately by
mdependent scientists, we demonstraie the need for, and the practicability of, a mitigation ratic
of 1.}7 acres of Natomas habitat preserved for cach acre of development, rather them the
proposed .5-1 ratio. We also explain why the ultimate habitat and agriculture area in the Basin
Tust comprise at least 28,500 acres. Included would be 17,500 acres of habitat acquired as
mitigation, maintenance of the existing 4,000 acres of airport buffer lands, and an additional
7,000 acres of open space uses, focused on agriculture. This might include additional canals,
ponds, restored marsh areas, and additional alrport buffer lands. It could also include limited
park Jands and trails for public use. associalod interpretive centers, restroom and parking arveas,
native plant and tree nurserics, community gardens, wildlife viewing areas, fishing and boating
acvess, boardwalks and Forested areas,
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Put simply, these comments set forth a vision for the Natomas Basin that should be
attractive to all stakeholders in the debate. We look forward to engaping in a detailed discussion

L of each of the elements of our proposed revisions.

H. HCP REVISIONS NEEDED TO SATIFY REQUIREMENTS OF ESA

To satisfy the ESA. an applicant for an incidental take parmit nwust satisfy three basic
requirements. It must submit an HCP that will not “appreciably reduce the likelihood of survival
and recovery™ of imperiled species substantially worsen the covered species’ prospects for
survival and recovery (see ESA 10(a)(2}bXiv)). 1t must provide additionai biological
protections in the HCP where feasible (see ESA 10(a)(2)(b)(i): applicant must minimize and
mitigate the impact of takings “to the maximum extent practicable™). And it must ensure
adequate fanding to carry out the HCP (see ESA 10{a}2)b)iii). In NWF v. Babbin, the court
held that the U.S. Fish and Wildlife Service (FWS) arbitrarily found that the City of Sacramenio
had satisfied these three requirements with respect to the 1997 NBHCP. To comply with these
requiremenis, and the claboration on these requirements set forth in NWF v, Babbiit, the City of

| Sucramenito and Sutier County must revise their HCP to include the following features.
A. Key Features of an Acceptable HCP

1. Mitigation Ratie

The dralt NBHCP requires only 112 acre of mitigation land to be acquirad for each 1 acre
of development. As explained in greater detail below, this mitigation ratio is inadeguate to
provide protection for the covered species and creates considerable-economic and biolegical
L uncestainty for the Basin as urban development occurs.

An acceptable HCP would require a 1.17 to one mitigation ratio on the remaining lands to
be permitted and have as one of His objectives the creation of a habitat and agriculture area in the
Basin comprising 28,537 acres. The ratio is derived from 2 one to one mitigation ratio that is
adjusted for the 13,087 acres of land remaining to be permitted to 1.17 acres of mitigation land
for each acre developed. Since 4,413 acres have already been permitted at a lower ratio, and
2,200 acres of mitigation land acquired. the hipher ratio is necessary on the remainder to achieve
| the desired outcome.

Ineluded would be 17,300 acres of habitat acquired as mitigation, including minimuom
200 foot casements on cach side for canals passing through urbanized areas, maintenance of the
existing 4,000 acres of airport buffer Jands, and an additional 7,000 acres of open space usex,
focused on agriculture, This might include ndditional canals, ponds, restored marsh areas, and
additional airport buffer lands. !t could also include limited park lands angd wrails for public use,
associated interpretive centers, restroom and parking areas, native plant and ree nurserjes,
community gardens, wikdlife viewing areas, fishing and boating access, boardwalks and forested
aress.

The Land Usc Table below compares the 1997 HCP's iargeted land use, the current draft
HCP's argeted land use and an acceplable HOP's targeted Jand use. The acceptzble HCP would
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ot exceed 25.000 acres in urban use. 1 would alfow 17,500 acres of new development after
1997, with the remainder of the 25,000 acres derived from urban uses existing prior to 1997.
Habitat acquired through the one-to-one mitigation ratio would yield habitat preserves of 17,500
acres. Airport owned buffer lands maintained in agriculture are about 4,000 acres. The
remaining 7,000 acres would be acquired using grants and other means, including profits from
agricultural operations. Management costs would be paid from agriculiural revenues. The lands
would be managed to preserve agriculture in the Basin to support habitat protection as well as the
health of the agriculture industry. Public trails could also be included. All lands not in urban
development would thereby be under one management, the Natomas Basin Conservancy, and
coordinated by that Conservancy to maximize collaboration between agriculture, habilat
preserves, water, flood and drainage agencies. and the airport. Landowners who want to farm
would thereby be assured that apriculture will remain viable in the Basin.

Land tJsc Table*

1997 Use  Draft HCP  Acceptable

HCP

Existing Urban/Rural Res 4,231 4,231 4,231
Airport 1,551 1,251 1,551
Highways 1,433 LA35 1,435
Proposed development 17,500 17,500
Total Urban 207 Unknown 24,717
Land for future development remainder  Remainder None
Existing Airpont Buifer in Ag 4,600 4,000 4,000
Proposed Preserve - 3,750 17,500
Canals, ponds, groves 924 Decrease 924
Agriculture, include. pasture 36,606 Remainder 6,396
Idie, Ruderal, Grasstand, 4,790 Remainder ©
Other
Total 53,537 53.537 53,337

* Derived from NBHCP 1il-7, Table {li-4

By sustsining farming, the proposcd revision to the HCP would provide significant
economic stability and diversity to the Basin, while preventing jeopardy 1o listed species. All the
agricultural Tands would be under the control of the habitat manager in order to avoid conflicts
between agriculture and habitat needs and to reduce overal] unceriainty. However, ultimately the
agricuitaral community would be a full participant in the operation of the Conservancy.
Centralized mamagement of non-urbanized lands would provide major benefits to all parties and
substantially reduce risks and losses from factors heyond the controf of the HCP or private
partics (disease, conlamination, sabotage, catasirophic flood or deought).

2, Cap on amount of land to be developed.
The 1997 HCP assumed only 17,500 acres of land would be developed in the Natomas

Basin in the next 50 years, that 8,750 acres would be preserved and managed as habitat and that
other lands would continue to be used by private landowners for agriculture. The present HCP
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covers 17,500 acres of land 3o be developed, and states that other tands are likely to be developed
in the future. By so stating, the City of Sacramento and Sutter County are telling developers and
tandownirs that these agencies may permit fture development of lands zoned agricultural and
outside of the 17,500 acres. This approach will frustrate the ability of the Natomas Basin
{Lonservancy (NBC) to acquire lands needed to carry out the NBHCP's conservation program,
beeause landowners who have been led to expect urban development entitiements will not sell to
o1-8 | the Natomas Basin Conservancy for reasonsble: prices, or at all.

An acceptable HCP would state as its objective that enly 17,500 acres of land in Natomas
can be developed (starting §12/31/97, the effective date of the former NBHCP) and that all other
remaining lands in the Basin will be acquired or managed for habitat and habitat-friendly
agriculture, with public trails, imerpretative centers and parking areas. The 1997 USFWS
Biological Opinion, plus recent data in the EIS/EIR showing the importance of vittually the
entire basin 10 covered species, provides the basis for sciting the maximum amount of
o1-g(By | development for the basin at 17,500. The 17,500 acre cap includes all infrastructure necessary to
serve urban development, including any detention basins or wastewater treatment facilities.

An acceptable HCP would epsure that a minimum of 10,500 acres is managed for
Swainson’s Hawk and other upland species west of Highway 99/ El Centro Road, and alongside
the south of the Natomas Cross Canal. 1t would ensure that a minimum of 14,000 acres of land
and associated canals, ditches and drains throughout the habitat areas are managed for Glant
| Ganter Snake and other wetland species.

3. Habitat Zones/ Location of Mitipation Land
The drafit NBHCP? requires mipimum sized preserves and connectivity between preserves,
but it does not designate areas to be targeted for acquisitions. This approach has already
o1-9 | produced harmful results under the 1997 HCP scattered land acquisitions, with Jarge “edge
effects” between urban and habitay land uscs and added habital management costs; and
speeulation in land prices. Yhe HCP must b tevised so that the plan’s objectives of habitat
| contiguity and alfordability can be achieved.

An aeceplable HCP would designale habitat areas in the Basin 1o be permanendy
preseéeved, designate areas 1o be developed, and would hold in reserve other areas where future
development or habitat could be located. (Seg Map A) In general, habitat would be designated
for remaining agricultural zoned lands west of Highway 99, within one mile south of the Cross
Canal, a1 least one mile wide adjacent to the boundary of Sutter and Sacramento Counties, and
include all existing NBC preserve lands. An exception would be made for the Brennan parcel,
01-5(B) which is an isolated parcel in an area desipnated by Sutter County for development, and thereforc

would not be retained as preserve land.

The ultimate NBC preserve in the Northeast corper of Sacramento County would inchude
at least 1,600 acres of contiguous habitat. No take permit wonld be issued that could preciude
such a preserve, No take permit would be issued to the Sutter indusurial development west of
Pacific Avenue except for a 50 acre section on the vast side Highway 99, to be located ot least
onc-hall mile north of the County boundary,

A
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Based on the performance of the 1997 NBHCP. we know that without new safeguards
high quality habitats within the southern Basin will be destroyed and only partly mitigated with
lower guality habitat in the northern Basin. Substantial harm could result if of acquisitions arc
not located and staged to profect threatened populations most affected by the City of
Sacramento’s past development and the likely rapid development of the rest of the City’s permit
area in the near future. Thercfore, an acceptable HCP would require the remainder of the City of

| Sacramento’s pemmitted development to be mitigated within the County of Sacramento.
4, Conservation Strategies for Uplands and Wetlands

The 1997 HCP was vague about the overall allocation of habitats among the 8,750 acres
preserved, although the fee estimation procedure assumed all lands acquired would be rice jands
north of Elveria Read. The draft successor HCP adds specificity. Three quarters of the Jands
acquired are 10 be managed for wetland species (6,562 acres), with one-quarter 1o be managed
for upland species (2,188). As our comments elsewhere demonstrate, the consérvation strategy,
upland, marsh and rice land proportians, land management reginies and connectivily
implementation, and guarantees of water supply and water quality for wildlife are inadequate for
mitigating the 17.500 acres of habitat displaced by urban uses, and the effects of urbanization vn
| presérve areas.

An atecpiable HCP would set Forth detailed management prescriptions for 28,000 acres
of non-trban Jand in the Natomas Basin. At minimum, 10.500 acres of acquired preserve lands
west of the I-5/Highway 99 corridor and potentially along the Cross Canal, would be managed
for Swainzon’s Hawk, with at least half that acreage in alfalfa or other sunitable crop. Initially
upland preserve areas would be managed emtirely for maximum forage (alfalfa, if feasible, or
other suitable crops) and subsequent changes in managemient practice as the preserve matuares
should depend uvpon positive biological findings, or new evidence on forage valves. Preserve
areas would be at minimum 1,000 acres in size. Priority acquisitions would add to existing
preserve areas until 1,000 acres are acquired. Fatlowed lands (including rice lands) would be
planted in cover crops {o increase forage values for all raptors. Conneclivity between preserve
areas will be guaranteed and enhanced throngh habitat management of interconnecting canals
with 200 feet of conservation easement on each side where needed to buffer {rom urban
encroachiment. Fisherman’s Lake would be protected on the east by at least an 800 foot habitat
area. The City would not receive a take permit for the 180 acres in the “Swainson's Hawk Zone™
that have been included in the North Natomas Community Plan. An acceptable HCP would
condition issuance of an TP to Sutter County upon Sutier’s prior completion of public
wasicwater collection and treatment facilities which do not discharge into Natomas Basin, and a
public stormwater drainage
| sysiem meeting waler quality requingments.

An acceptable HCP also would include at least 14,000 acres in rice production, marsh
and cannls managed for giant garter snake and wetland specics. Preserve areas would be at
minimum 1,000 acres in size. Priority acquisitions would add to existing preserve areas until
).000 acres are acquired. Marsh habitat would be encpuraged through low cost methods where
natural sovditions favor marsh, and managed to be compatible with airport needs. Conversion of
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rice land to marsh Jand would be limited to unproductive edges and require an NBC technical
and board finding that such conversion is necessary 1o achieve adequate protection for the Giant
, Garter Snake.

5. Authorized Development: Staging of Take Permits

The 1997 HCP and the present draft provide one permit to each land use jurisdiction io
cover thousands of acres of development, ‘While adaptive management techniques exist to fine
tupe mitigation effectiveness over time, and-a $000 acre review point allows for evaluation of the
plan, the proposed allocation of take authority Js simply arbitrary and based solely on today™s
tand use expectations in a dynamic market in which these could change dramatically. The “one
permit covers all” approach is simply not responsive to the biology or the economics of land
development in territories occupied by endangered species. Also, the 17,500 acres of authorized
development does not include the numerons projects by public agencies including SAFCA,
Sacramento International Airport, Natomas Mutual Water Agency, Caltrans and Sacramento
County Public Works that will be built outside the Draft NBHCP permit areas, and in excess of
the 17,300 acres permitted by the NBHCP, to accommadate urban development and on-going,
| responsibilities of these agencies.

An acceptable HCP would provide a take permit to the City of Sacramento for its 8,050
acre North Natomas Community Plan area, which iz already partly built out, and would reserve
3,000 acres of wke for Sutier County for legally authorized development in the Basin. It would
assume 1,683 acres (instead of 1,983) at Metro AirPark. These totals would include all
devetopment and related infrasiructure, including detention ponds. We see a potential of 4,757
acres that could shift among agencies and jurisdictions, within designaied areas previously
established by an Acceptable HCP. We would support a fast-track 1TP amendment process to
allocate these scves in the future (nof exceeding the 17,500 acte cap) if jurisdictions would be
required to first utiize cxisting take authorization before new lands would be permitied to
receive take authorization. We would also fike to see projects requiring a separate Section 7
analysis by USFWS conform to the HCP with mitigation requirements to be reviewed and
approved by the Natomas Basin Conservancy and integrated with the Conservancy’s program,
L and be included in the 17,500 acre cap.

6. Water Agencies and SAFCA as Pariners and Participants.

The drafi NBHCP acknowledges the key role that two waler agencies — Natomas
Muiual Water Company (NMWC) and Reclamation Disteict 1000 — plzy now and in the future
for habitat for the Basin., The projocts of the Sacramento Area Flood Control Agency (SAFCA)
will likewise have major habitat impacts. However, the Plan fails to involve SAFCA, and the
L two water agencies withdrew from Plan participation in February, 2002,

I An acceptable HCP would requsire active participation by the two water agencies and
SAFCA in order to ensure the continued viability of agricutture and habitat in the Basin in
perpetuity. In order to involve these agencies fully, there must be incentives for them to
participate, The HCP mitigation ratio described abeve would provides such incentives. By
permanently limiting urban development 1o 25,000 acres, the HCP would provide SAFCA with
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greater certainty about the flood protection needs it musi plan for. With 28,000 acres of land
guaranieed 1o be in agriculture and habitat, the watcr agencies would be assured continued
operations in perpetuity. Over time, their constituency and client base would shrink 1o one party.
the Natomas Basin Conservaney. These agencies therefore would have a big incentive to be

| engaged in the habitat plan and to be parties in the governance of the Conservanoy.

During the carly years, before land ownership shifts to NBC, these agencies rightfully
should be compensated by NBC for their contribution 1o habitat protection on canals, ditches and
drains not upder NBC ownership. Therefore, mitigation fees should include costs of working
with water agencies on canal managament and acquisition of canals that may be abandoned as
L well as conservation easements along these canals.

Of prave concern is any polential water transfer out of the Basin. Any water transfer
agreements between NMWC and other partics should be subject to review and approval of the
NBC TAC and be compatible with the NBHCP. Likewdse, flood control projects undertaken by
| SAFCA should be compatible with the NBHCP.

A Memorandum of Understanding that acknowlcdges the evolving partnership and
includes a canal maintenance plan, management practices and annual fees is an essential
component of an acceptable HCP. Without formal agreements with NMWC, RD 1000-and
SAFCA and compliance by these agencies with take permits, any Natomas Basin HCP fails the
basic tesi, US Fish and Wildlife Service can further assure this cooperation by making Section 7
| ho jeopardy findings for water and flood agency projects contingent on such an agreement.

7. County of Sacramento As Partner and Partivipant
] The drafi NBHCP does not include the County of Sacramento as a party, Both the
County in its fand use authority and the County’s Department of Airpons have done significant
damage to habitat and species without applying for take permits or mitigating for impacts on
species.. In addition, the ability of the County to allow much more intensive residential and
commercial use of lands under its jurisdiction remains a major threat. Attached as EXBIBITS |
and 2 are documents listing recent County permits for small-scale urban develapment in
Natomas without ITP"s or mitigation for species impacts, and documents conceming County
Alrport’s destruction of SWH nest trees, along with nearly 100 other trees, and illegat filling of
wetlands.

An acceptable HCP must have the County of Sacramento as a party and participant. 1t
would also prohibit the County of Sacramento from permitting any further development and re-
zoning 1o ag-residential use in the Swainson's Hawk zone, west of El Centro Rd, south of 1-5,
and west of the Airport, and it would require the Caunty to require habitat mitigation fees for all
construction in accordance with existing zoning on parcels of less than 40 ecres. US Fish and
Wildlife Service is in a position 10 require the County to participate in the NBHCP because the
Metro AirPark development in Sacramento County is under lega) challenge for an Endangered
Species violation, the US FWS could require the County to become a party as pant of the
| resolution of those issues.
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8. Governance

The draft HCP calls for much of its implementation to be camried owt by a non-profit
association, the Natomas Basin Conservancy. The Conservancy Board members are appointed
by the Yand use jurisdictions. Up 1o the present, the NBC Board has been appointed by the Mayor
of the City of Sacramento and confirmed by the City Council. Looking ahead, there is potential
for 2 Board that is split between two jurisdictions with significantly different interests, and mired
down in territorial and pelicy disputes between those jurisdictions.

An acceplable HCP would incinde a new governance structure that-allows Board
participation by a variety of parties. It would include an appointment committee to make
appointments to the NBC Board (and a change in NBC bylaws for that pirpose). The number of
Board members would be fixed at 7. The appoiniment committee would be comprised of the
regional directors of USFWS, CDFG, the Mayor of Sacramento, the Chair of the Boards for
Sutter County; Sacramento County, SAFCA, RD 1000 andd Natomas Mutual Water Company.
Employees or current board members of any of the appointing agencies would not be cligible for

, Board appointment.

9. Funding Guaranteed by the Applicant.

An accepiable HCP would require land that adequate and appropriate mitigation lands,
approved by the NBC, USFWS, and CDFG, are acquired before grading begins. To guarantee
that adequate operations and manapement funds are ayatlable during the lifetime of the plan, our
proposed revised HCP would have a back-up funding mechanism (o be triggered by the land use
agencies on request by either of the regulatory agencies. The back-up mechanism could be a
bond or an assessment districl {provided that levy of special taxes do not require landownsr

| approval aliet development has occurred),

B. The Revised HCP as Proposed Is Feasible

The above cutline of an acceptable HCP includes elememts from environmentalty
superior alternatives analyzed in the EIR/E1S: The NBHCP at VH-65-69 outlines reasons why
applicants believe that the proposed plan meets statulory requirements and why a higher
mitigation ratio is not feasible. Our cominents below explain why we disagree. Specifically, the
NBHCP at VIE-69 states that “a mitigation ratio above .5 to I would require the purchase of more
reserve lands as mitigation. This would result in a higher price per acre for land, forcing the
mitigation fee ahove the acceptable margin, and making the development infeasible.” Tt also
says: “approving toa high of a mitigation fer could make development infeasible, making it
impossible to achieve the goals and objectives of the Land Use Permitizes.” One flaw in this
analysis is that it doesn’t address the net effects on fees of the larger mitigation ratic. (See

| comments by Hausrath Economics Group, and Center for Natural Lands Management, attached.)

The econoric advantages of the proposed revised HCP include:

* there is ample land available for purchase for mitigation land since 28,000 acres of the Basin
will not be eligible for a 1zke permit {or whanization and will be planned to be preserve land;



eComment© NATOMAS_ 00024 - Page 11 of 55
LocalCache\ProcessedFiles\NATOMAS_00024_011_055.jpg

A

» the additional land available for species protection in the proposed revised HCP means that the
landdac s intensively managed as in the Proposed Plan, so restoration

‘ - i ] ess._Linder present base case conditions, GGS
habxtal exeeeds 24,000 acres and SWH habitat excoeds 22,000 acres. Qur proposed HCP retains
permancently in one large preserve, 28,000 gcres 1o be managed for these specxe& and protects the
most sensitive areas that have been h:smncauy nsed by these threa:ened specaes Thus lhe

* ginee mitigation kand will be acquired before grading, there will be no need for 2 supplementary
endowment to guarantee that ] lands required for mitigation are purchased (per acre fees will be
lowet),

* speculation in land prices for development will be sharply curtailed in the basin, thus reducing
the cost of avquiring habitat lands, and making it possible 16 use grants to acquire land a1 a fair
habitat land value,

* the productivity of agricultural lands under management of the Conservancy provides greater
incame to the Conservancy for management and administrative costs, and for acquisition of

- additional agricultural land,

» there is assurance of a permanent water supply at a scale that makes water affordable for
agricultural and habitat purposes;

= the option of using conservation easements is much more attractive under the Acceptable HCP
scenario than the Draft HCP for both farmer-landowners and for the regulatory agencies and
Conservancy, thus reducing the cost of land,

» local government will receive higher revenues from preserves maintained in agricultural uses
than from intensively managed preserve uses, and also have less costs and cenflicts between uses
than were development permitted throughout the bagin, interspersed with intensively managed
preserve argas;

» the net cosis to Jocal governments of lands in open space would likely be lower than would be
incurred if the same lands were developed;

» developers will likely directly pay for mch of the administrative cost of acquisition since
grading will depend on habitat lond being acquired first, thus reducing fees per acre;

» the cost of managing and monitoring preserves will be lower per acre and large preserves will
require much less fencing and clean-up from public intrusion;

» the scale of agricultural operations will ensure that economies of seale are achieved in
production, thereby enhancing farming income;

* the plan allows for additional, future. undefined development totaling over 6,000 acres in the
Basip. and ensures that only the highest and best uses of the developable land are atteacied to the
Basin. Land to be developed is confined to specific areas where urban infrastructure can be cost-
effective and conflicts with habitat and agricultural uses are minimized.

Environmental advantages include;
* the water and reclamation districts are engaged as full cconomic partners in the mainténance of
the preserve, thus reducing uncertaiaty about water supply, quality, and canal management

regimes.
» “edge effects™ and conflicss with urban uses are greatly reduced;

0
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+ connectivity between preserve areas is assured;

+ fragmentation of regulatory effort is minimized with one plan for the Basin io which all pariies
1n the Basin raust comply;

» the risks of mitipation fajlures are minimized by the seale of habitat and agricultural lands

| permanently preserved.

[ 11, THE CONSERVATION PROGRAM FAJLS TO ENSURE THE CONTINUED
VIABILITY OF THE COVERED SPECIES IN THE NATOMAS BASIN AND
OTHERWISE FAILS TO SATISFY THE REQUIREMENTS OF FEDERAL AND
STATE LAW

A. There is No Basis for the Assertion that the Draft NBHCP ‘Will Naot Appreciably
Reduce the Likelihood of Survival and Recovery of Covered Spreies

1. Protection of the existing population of Giant Gurter Snake (“GGS™) in the Natomas
Basin is essential to survival and recovery of the species.

In its Biological Qpipion #PN 199200719, March 11, 1994, “Endangered Species Act
Consultation On the Revised Nstomas Flood Control Improvement Project,” found that the
Amcrican Basin, consisting largely of the Natomas Basin, had the largest remaining extant
population of GGS in existence. “Absent measures to address the prospect of future basin-wide
losses of existing giant garter snake habitit,” urban development resulting from flood protection

“could extirpate the giant garter snake population from the American Basin.” /d. pg. 4. The
Service found that “maintengnce of a viable population of Giant Garter Snake in the American
Basin (Natomas) is vital to the survival of the species.” Id. pg. 5. (EXHIBIT 3).

The USFWS Diaft Recovery Plap for the Giant Garter Snake, July 1999, found that
protection of the Gianl Garter Snake in Natomas Basin is a “Priority 1™ recovery task, /d pg. 31,
which the Draft Recovery Plan defines as “an action which must be taken to prevent extinction
OF 1o prevent a species from declining irreversibly”. Id, pg. 48.

‘The Dmlt NBHCP acknowledges that, without measures to aveid, minimize, and mitigate
impacts of deVelopment; the City's and Sutter County's development would adversely affect the
| continued existence of GGS inthe American Basin. Jd., pp. VII-7-8, VII-9,

is esnntial to mrvival mui recovery o! tht species in Caiifomm.

CDFG's California Endan ies Act Consultation for the American Ri
Watershed Investigation (1990) found that “Tke Nawmas grea reoch of the Sacramento River
provides one of the highest concentrations of Swainson’s Hawk nesting terrilories in Californian.”
Id pg. 4. “The Depurtment believes that the Natomas arca is an essential habitat for the
remabring Swainson ‘s Huwks in the Central Valley. This species cannot sustain sigmficant
losses of nesting and /or foraging habital as 4 result of development activity in the region.” /d. p.
7.

11
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FWS's December 17, 1997 Biplogical Consullation of the Former NBHCP found that
“The nesting population (of Swainson’s Hawks” along the Sacramento River levee adjacent 1o
tbe Natomas Basin “is considered so significant by CDFG that jts loss or reduction could cause
them (CDFG) to seriously evaluate a change in the status of the Swainson’s Hawk from
threatened 1o endangered.” id pg. 5.

The Draft NBHCP itsclf, p. VII-{1. says that “The Natomas Basin provides foraging and
nesting habitat for the Swainson's Hawk and ig imgortant to the continned viability of the
Swainson's Hawk.™: and acknowledges that without measures to avoid, minimize, and mitigate:
impacts of development, the City’s development “might adversely affect the continued existence

| of SWH in the Basin.™ Jd.. pp. VII-14.

3. There Is No Basis for the Draft NBHCP's Assertion that the .S to 1 Mitigation Ratio
Wil Fully Mitigate for lmpacts on Species and Not Appreciably Reduce the Likelihood of
Survival and Recovery of the Giant Garter Snake sitd the Central Valley Population of
Swainson’s Hawk.

In light of the critical importance of Natomas Basin to the survival and recovery of fwo
imperiled species, it is imperative that the NBHCP use great caution 10 prevent irreversible
species deckine. The imperative for caution is especially obvious where the mitigation for
impacts of take are not implemented until after habitat destruction, and the efficacy or failure of
the mitigation program will not be known for many years, when it is it is too late to-undo
mistakes. See FWS Section 7 Consulation Handbook (calling for FWS to err on the side of
imperiled species in the face of incomplete informstion).

Yet the Draft NBHCP dogs the opposite: only 1/2 acre is protecied to “mitigate” for
destruction of each scre of habitat of imperiled species. There is i basis 10 believe that the .5
1o | “mitigation ratio” will fully mitigate for impacts or avoid reduting the survival and recovery
prospects of the imperiled species. The Draft NBHCP's assumptions about the quality of habitat
lost in comparison to quality of habitat conserved are nét substantiated by the EIR/EIS or by
independent biological opinion. For more detail on this issug, please review separate letters from
the Swainson’s Hawk Technical Advisory Committee and from Friends of the Swainson’s
Hawk.

a, Habitat Conservation Plans Usuatly Provide A Mitigation
Ratio Of One Or More Acres Preserved For Each Acre Developed,

The U.S. Environmental Agency, in its comment letter dated September 30, 2002,
“Detailed Comments™ attachment, pointed out that “habitat conservation plans nsually provide
for a mitigation ratio of one acre of mitigation land for every acre lost™.

Other 11CP’s in the Ceniral Valley typically requirea 1 to 1,2t0 i oreven 3 to |

mitigation ratios. The San Joaquin County HCP {adopted 2001) requires a 1 1o | mitigation ratio
for lands converted from agricultural use, including fallow land, {except vineyards and orchards).

12
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San Joaquin®s farmlands arc foraging habitat for the Swainson’s Hawks, (the major species
covered by the San Joaguin HCP). The San josquin HCP also requires 3 acres of compensation
for every acre converted from “natusal” Jand, including aquatic habitat AND man-made canals
and drainage ditches (unless lined with concrete), a stn'k_in_g gondrast 10 the .5 10 | of the NBHCP.
The San Joaquin HCP permits 2 .5 10 1 mitigation ratio only for “multi-use open space lands™
cansisting of vineyards, cultivated parks, orchards, and sxmsiar uses which are clearly lmle nor
no habitat value. Conversion of oecupied GGS at id San Joaquin P!

torbidden.

‘The Dralt Yolo County HCP, and the Preliminary Conservation Strategy of the Draft
South Sacramente County HCP require a T {o 1 mitigation ratio for conversion of farmland
similar o Natomas non-rice farmning, These areas aze also foraging habitat for Swainson’s
Hawks. The Metropolitan Bakersfield HCP (1994) requires a 1 10 1 mitigation ratio for
conversion of agriculwral and “open land”, and 3 to | ratio for conversion of “natural la

Brook{ield Homes/NT! has offered a 1 to | mitigation ratio for its proposed development
north of the City. (EXHIBIT 4, p.2} The City of Sacramento’s proposed “Joint Vision™ for
Natomas proposes a ratio of one acre of open space, inchuding species habitat, for every acre

| developed. (EXHIBIT $. p. 14)

b. The Wildlife Apencics’ Previous Agreement Ta A .5 To 1
Mitigation Ratio In The Early Negotiations Of The NBHCP Was Conditioned Upon
Implementation Of Other Species Protections Measures Which Are Absexnt In The Present
Draft NBHCP

The .5 to 1 mitigation ratio in the cwrrent draft NBHCP was carried over from the 1997
HCP without any new analysis. The 1997 HCP, in turn, adopted the .5 to 1 ralio as a result of
négotiations among wildlife agencies, local govemments and developers reaching back to 1994,
In their letter dated August 8, 1994, (EXHIBIT 6.), FWS and CDFG initially agreed thata S to 1
mitigation ratio “shonld apply to the gross development of any land in the Basin™, but only asto
the Giang Garter Sniake, and several other species using GGS habitat. USFWS/CDFG stated that

there must be sdditional habitat aress, in addition to the .S 1o | ratio, for other species pot psing
GGA habitat, /d p. 2. “Species conserved by including up!and habitai components, in addition

| 1o the .5 10 1,” included Swainson’s Hawk and four other species.

The wildlife agencies also tequired that al] 1 i
mitization ratio be converted to marsh. “The Service and the Depa:tmmt accepl this ratio {.5t0
I} basex on the assumption that doubling or tripling of habitat values on half the land base is
posmblc only thmugh ramrannn and managcnwm of natural wet[and habnaL . We haw: not

valuas oo be achiaved on ands devoled to agriculiural gmgmggn. " !d pp. 3, 4. Other key
requirernents mcludcd «.anal bank managcment, unobstructcd conmctxv:t) und pcrmanent 250

dcs;gn and m@ggcmcnl nf lhc HCP habllai pmscrve Id, p. 6.

13
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The FWS/CDFG letter of September 28, 1994 (EXHIBIT 7) outlined additional
componems of the “packsge™ for .5 to | mitigation, including designation of priotity areas for
habitat acquisition, exclusionary zones where “take” (development) would not be atlowed, /& p.
2; best management practices for water conveyance facilities. /d p. 3. 1nits December 7, 1994
memo, (EXHIBIT 8), the Service also said that “habitat conservation must occur prior to habitat

destraction...”™. Id p. 2.

The Draft NBHCP omits most of the protective measures which initially made the.5 to ]
mitigation acceplable to the wildlife agencies. Only 25% of mitigation lands are 10 be converted
to managed marsh. There is no additional mitigation, in excess of .5 to 1, for destruction of
SWH habitat. Buffers between urban development and habitat preserves can be urbanized after
acquisition of the mitigation habitat land. There is no machanism for unobstructed connectivity
between habitat preserve units, {see below), no priority zones for habitat acquisition, no “no-
take" zones, and no conservation of habitat before habitat destruction. Measures in the NBHCP
pertaining 10 managenient of waterways for benefit of species are fictitious because RD1000 and
L NMWC withdrew from the Dralt NBHCP in February 2002 and have refused 1o sign it.

. The Aceeptability Of The 3 To 1 Mitigation Ratio In The
Former NBHCF Was Based On The Assumption That Development Would Not Exceed
17,500 Acres, And That The Rest Of The Basin Would Remain In Agricolture. The Draft
NBHCF Now Anticipates Considerably More Development, And The City Is Proposing
Development That Gréatly Exceeds The Former 17,500 Acre Threshold.

The former NBHCP’s eonclusion that a .5 to 1 mitigation rativ would work was based
upon the assumption that development in the Basin wounld not exceed 17,500 acres during the
next 50 years, and that much of the rest of the Basin would remain jn agriculiure, notably rice,
which would augment the habitat value of the reserve lands. NWF v, Babbitr (2000) 128 F.
Supp. 2d 1274, 1281].

The current drafit NBHCP anticipates that there will be substantial development in the
Basin beyond the 17,500 acres covered by the NBHCP and MAP HCP (subject to new permit
and mitigation requiremcnts), (NBHCP 1V-18), but fails to account fof the impacts in jts
conservation strategy. City stafT have proposed a “Joint Vision for Natomas”, which, when
approved by City Council, will designate an area of 10,000 acres ih Natomas for inclusion in a
Sphere of Influence for future annexation and nrban growsh. (EXHIBITS). The failure of the
Draft HCP and DEIS/EIS to address the potential effects of this furure development raises
| serfous questions about the viability of the conservation strategy.
[ d. The Reasons Asserted For The .5 To § Mitigation Ratio Lack
Credibility And Factual and Scientific Suppori.

New biological information developed as part of the EIR/ELS process reveals that the
basic premise of the mitigation ratio, established in the 1997 NBHCP and continued in the
current draft NBHCP, is not supported by biological evidence. The false premise of the
mitigation ratic is that the Natomas Basin is a mix of habitat and non-habitat, and that lands
acquired as mitigation will have far superior habiiat values than lands converted 1o urbanization.

14
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Ser Draft NBHCP 1V-5, .18, 19, VII-67_ In the EIR/EIS process, GIS analysis showed that
virtually all of the undeveloped parts of the Basin support either Giant Garter Snake or
i Swainson’s Hawk and other covered species:

The draft NBHCP fails 1o consider this important scientific data, and the resulting
possibility that habitat destroyed may have habitat value equal to or greater than the habitat value
of the mitigation land. The NBHCP fails to quantify how much habitat in the permit area is
“inferior” habitat and how.much is “superior” habitat; and how much mitigation habitat will be
superior 10, o7 inferior to, the habitat permlaed to be destroyed by the NBHCP. The Draft
NBHCP fails to provide information to back its conclusion that cach acre of Natomas habitat
subject to urbanization is su degraded that its Joss can somehow be compensated through the
madequate mitigation ratio.

There is no evidence that Natomas Hasin habitat has less habitat value than other
farmland habitat {including fallow land) in San Joaquin, Yolo, south Sacramento County, and the
Bakersfield area, where the mitigation ratio is ) to 1 for development of ordinary farmland,
There is no explanation as 1o why Natomas habitat is worth mitigating at only .5 to |, whereas
similar habitat in the region is mitigated at | 10 1, or greater for aguatic habitat and canals.
Almost all species habitat in the Central Valley and southern California has been impacted by at
teast a century of agriculture and other human uses.

The previous findings of the wnldixfc agencues ciied abow: that Nazomas supports
critical populations GGS and SWH, are A : '
habitat elsewhere, for GGS and SWH, and lherﬂfore merits a h:ghcr Jevel 1 of rmtlgatlon than 1to

1 replacement,

The USFWS American River Watershed Investigation, Natormas Ay it
Report, Vol IV, November 1991, found that :*The Natomas Arca supports ahnghly s gmﬁcam
and diverse Sacramento Valley wildlife assemblage. ...Najomas includes one of the last and
largest expanses of upurbanized natural overflow land and highly sienificant, essentially

{ irreplaceable wildlife ecosystems in the southern Sacramenlo Valley Region.® Id, pp. 33, 34.

This theme is echoed in other scientific documents, Recent degradation is a result of
development permitted under the former NBHCP, decisions by landowners to fallow or degrade
land to in anticipation of development. intensified vepetation removal by the water agencies, and
»tree remnovals and iltegal wetland filling by the County of Sacramento.

The draft NBHCP asserts that GGS-friendly management of rice farming by the NBC
will substantially increase habitat value of rice farms acqgnired for mitigation land, {HCP 1.18,
VII-67), but fails to describe the Conservancy’s management techniques which so greatly
enhance the habitat value of rice farming as to justify a .5 to T mitigation ratio, The
Conservancy leases its rice farms to farmers using conventional rice-farming techniques, and the
use of herbicides amd pesticides, including the controversial “Warrior™ pesticide, is allowed on
Couoservancy lands,

A .3 1o | ratio mitigates for destruction of habitat values only if the habitat value of the
mitigation land is trebled (original habitat value of mitigation land plus creation of new habitat

I35




eComment® NATOMAS 00024 - Page 17 of 55
LocalCache\ProcessedrFiles\NATOMAS_(00024_017_055.jpg

O1-24(F)

01-24(G)

01-24(H)

A

value equal to the habitat valug of the pareel iwiee this size that was destroved). The wildlife
agencies’ letier of August 8, 1994, supra, correctly pointed ont that there are no studies showing
that two to three-fold enhancement of giant garter snake habitat values can be achicved on lands
devoted to agricultural production. (EXHIBIT 6, p. 3). No doubt rice farming and Jand
management on NBC preserves i3 more wildlife-friendly, but certainly not enough to claim a
doubling or trebling of habitat values and populations of protected species.

The draft NBHCP claims that conversion of 25% of NBC lands to managed marsh
greatly increases habitat values For GGS (HCP [-19, VIE-67), but offers no scientific basis or
study or any information (hat demonstrates that mansged marsh will, in fuct, multiply habitat
values and GGS populations. Severely compromised funclionsl habitat connectivity and habitat
fragmentation by nrbanization remain as very serious problems which are not addressed by the
managed marsh strategy. The assumption thal managed marsh, s designed by the NBC and
described in the draft NBHCP, will fully mitigaw for impacts on GGS arising from destruction of
much larger areas of existing occupied GGS habitat, remains an unproven hypothesis, which is
too speculative 1o be the basis for a risky and wnproven .5 to | mitigation ratio for the taking of a
critical population of an imperiled species.

The .5 10 1 mitigation ratio is made even more unworkable by the incompatible habitat
needs of GGS and SWH. GGS is an aquatic snake that is usually in or near the water. SWH is
raptor which hums for small rodents in upland fields, The assertion in the Draft NBHCP. p. V-
19, that rice fields cian be managed to “greatly increase the habitat value of ricelands™ for SWH
foraging habitat ignores these basic scientific facts. Rice fields are typicatly flooded in latc
spring, shortly after the arrival of the SWH, and are unusable for foraging by SWH until after
harvest in September and October, by u.luch time the SWH have departed for Mexico. The rice
field cdges and faliow fields within rice arcas are used 4s foraging habitat by the Jow-flying
Northern Harrier (Marsh Hawk).

The NBHCP resolves the incompatibility of habitat necds by dedicating 75% of the
mitigation land to GGS habitat (rice and managed marsh), and severely undermitigates for take
of SWH hubitat by dedicating only 25% of the NBC preserves 1o upland suitable for SWH
foraging, even though the majonty of land developesd under the NBHCP is SWH foraging
habitat. wmd clsewhere in our comments, 25% of 2 .5 10 1| mitigation ratio does not
et ¢l velopment threats. Further diseussipn of this issue is set
forth in the sepamw comment leticr by the Swainson’s Hawk Technical Advisory Commitice,

| dated December 1, 2002, and a separate comment letier by the Friends of the Swainson’s Hawk.

[ 4, The Draft NBHCP Fails to Protect Aguatic Habitat Connectivity or Mitigate For

Disruption Of Aquatic Habitat Connectivity Necessary for the Survival of the Giant Garter
Snake

GGS move armund to find suitable habitat and food (tadpoles, frogs, small fish) as
conditions in the rice fields, marshes, canals, and ditches change, expecially durisg the dry
summer months. “Thus connectivity between canals and ditches in different areas and between
these systems and other habitat types is extremely important for genetic interchange and ability
1 {ind summer habitat,” (Draft HCP p. 11-13). Some of these canals were destroyed or severely
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degraded by urbap development under the invalid I'TP issued to the City under the former
NBHCP. More will be destroyed or made unusable for GGS by development permitted by the
MetroAirPark HCP and the Draft NBHCP. The maps of current water drainage and delivery
canals in the drafi NBHCP, Figures 3 and 17, show a number of irrigation canals within the City
and MAP area that, in fact, have alrcady been destroyed or made non-functional due to
development. Those canals within the City shown on Figure 17, as “most likely to remain®,
were severely degraded by urban development and modification permitted by the City’s invalid
ITP and are no longer functional connectivity habitat. The canals running throngh MetroAirPark
will be destroyed, except for a narrow canal paralleling Lone Trez Rd. Sec comment letter of
Eric Hansen, Giant Garter Snake expent, regarding Metro AirPatk HCP, January 20, 2001,
(EXHIBIT 9) Environunentsl organizations have also written a 60 day lettér notifying U.S. Fish
and Wildlife Service of their intent 10 challenge the approval of a take permit for Metro Air Park.
{See letter, EXHIBIT 10)

The South Sutter County Specific Plan, for 3500 acres of industrial development, adopted
April 17, 2002, is within the area covered by the Draft NBHCP. It includes a strip of
development one mile wide and four miles long running east-west across Basin from the
NEMDC to the North Drainage Canal, cresting a barier across the Basin and destroying wildlife
habitat conneetivity. particularly aquatic habitat connectivity for the Giant Garter Snake. The
barrier is completed by an intended 1400 acre wastewater dispasal area between the North
Drainage Canal and the Sacramento River, This industrial barrier would prevent GGS from
moving between the perthern and southern portions of the Basin, and would isolate NBC
preserves in Sutter County. The Drafi NBHCP requires no buffer betiveen canals and adjavent
wrban development. It must be assurned that habitat values of rémaining waterways passing
through Sutter’s development will be destroyed hy maodification and urban impacts. This
devciopmcmmted barrier would likely have major adverse impacts upon GGS and wonld
severely impact the viability of the Natomas population of GGS. The DEIR/EIS fails to address
this issue

The U.5. Fish and Wildlife Service, in its comment letter to Sutter County during CEQA
review of the Specific Plan. expressed very strong concems about the potential destruction of
wildlife habitat connectivity by Specific Plan development, as did Eric Hansen, Consulting
Wildlife Biologist aml GGS expen. Copits of these letters, dated December 20, 2001, are
included as EXHIBTS 11 and 12.

mmgatmn Fatio, based on acreage does not replace or protect destroyed comcchvﬂy Vagnc and.
unenforceable measures are discussed at pp. V-7 - 9, for maintaining connectivily between
NBC preserves, including unspecified “appropriate actions”, “moving reserve components,™
“eonsobdating reserve acquisitions™ (meaning, selling preserves and buying new ones with better
connectivity), easements and other transactions requiring consent of third parties. The Drait
HCF also claims that the: land nse jurisdictions will promote compact growth, which is belied by
Sutter’s hupe industrial-commereial reserve, and the City’s recent “Joint Vision™ proposal. The
Draft NBHCP fails to address the protection of aquatic habitat connectivity except &s to NBC
PICSETVES,
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The Draft NBHCP proposes various GGS-friendly waterway management technigues for
RD 1000 and NMWC, but those agencies withdrew from the NBHCP in February 2002 and have
not ageeed 10 implement these measores.

Adoption of the ETR/EIS preferred Alternatives One or Two, increased mitigation te 1 o
1 vatio, would provide better agsurance of habjtat connectivity because ownership of targer
parcels, and increased opportunities to acquire lands that will complete connectivity.

We defer to the anticipated comment letter by Eric Hansen, Consulting Wildlife Biologist

| and expert on GGS, for further discussion on agquatic habitat connectivity.

[ 3. Measures For Peotection of Habitat Provided by Natomas Waterways

aid Canals Are Inadegquate and Rely On Voluntary Actions of Water Agencies Which
Have Withdrawn from the NBHCP

Natomias drainage and irrigation canals, and land alengside the banks of the canais,
provide valuable habitat for GGS. Of critical importance to the survival of GGS is the presence
of vegelated cover on the canal banks. (HCP p. 1-15). GGS are vulnerable to predation in
unvegetated canals, (HCP p. 11-10), The NBEHCP prescribes various Best Management Practices
1o be used by RD 1000 and NMWD. However, RD 1000 and NMWC withdrew from the
NBHCP discussions in Febroary 2002, and have stated that they will not participate in the
NBHCP unless cestain issues ate resclved 1o their satisfaction. There ig ne evidence that they
have agreed to implement all of the measures contained in the NBHCP. Implementation of any
of the NBHCP’s measures by RD 1000 and NMWC would be purely voluntary, and for that
reason cannol be relied upon as part of the NBHCP's ongoing consérvation strategy.

We defer to the anticipated commem letter by Eric Hansen, Consulting Wildlife
Biclogist and expent on GGS, for further dlscussmn on the adequacy of measures proposed for
| management of canals and waterways.

" 6. The Draft NBHCP Fails to Prevent Potenttal Take of Specics and Habitat Due To
Contamination By Wastewater Discharge From Sutter County's Proposed Industrial
Development Peemitted By The Dreatt NBHCP

The South Sutter Specific Plan for 3500 acres of indusirial development, covered by the
Draft NBHCP, sllows individual developments to use individual unspecified private "on-site”
wastewater disposal facilities indefinitely, until (and if) there is funding to build a conventional
public wastewater disposal system. The proposed public wastewater disposal system, if i Is ever
built, would include a 100 acre unlined «ffluent basin 16 feet deep, and discharge of treated
wastewater onto an area of at least 1,400 acres in Natomas (between the North Drainage Canal
and Sacramento River), which would grow carm {10 soak up nitrates). See Somth Sutter County
Specific Plan, Infrasiructure Master Plan, in the possession of CDFG and USFWS3. Relevant
pages of the adapted Infrastructure Master Plan are atiached as EXHIB(T {3,
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Much of the proposed 1,400 acre wastewater disposal areas is cutside of the NBHCP's
permit area. The 1,400 acre wastewater treaiment area is not incloded in the County’s
application for “take permit” but would effectively eliminate both wetland and upland species
habitat values in that [,400 acre area. A portion of the wastewater area is within the “Swainson’s
Hawk Zone™ portion of Sutter County, which the NBHCP states will be taken out of urban
designation in the Sutter County Generat Plan,

The South Sutter Specific Plan prescribes no measures to prevent discharges of
wastewater into the Natomas Basin ecosystemn. Septic systems don't work in Natomas due to
impermeable clay soil, Once into RD 300 canals, wastewster could potentiatly be circulated
{hroughout Natomas Basin, Wastewater discharges, treated or untreated, from these private
facilities and the 1,400 acre wastewater disposal area, would drain into the RD1000 drainage
canals that are habitat for GGS and other aquatic animals and which also provide irrigation water
1o rice figlds which are habitat for GGS and numerous other wetland-dependent species.

The content of Suder’s industrial-stirength wastewater is unknown, but experience has
shown that wastewater, depending upon content, can have serious and long-lasting deleterious
cffcots upon aquatic organisms. Particularly vulnerable would be amphibians and small fish
which are the food of the GGS.

Assuming that the Suiter facilities are properly permitted by the Regional Water Board,
there is no guarantee that facilities would remove industrial toxins, which would likely inclde,
al minimum, chemicals and industrial solvents used by industries. Aceidental. discharges from
private wastewater facilities and small community facilities are not uncommon, often resulting
from negligent or inattentive vperation, Jack of maintenance, operator error, msufficient capacity.
or heavy rainfall or a localized flood which causes overflows. A substantial portion of the South
Sutter Specific Plan is located within the 100 year flood plain. Experience elsewhere has shown
frequent instances of industrial operators illicitly disposing of toxins by pouring them inio the
sewage system.

Serious concerns about impacis of discharges were expressed by letters to Sutter County
during the CEQA comment period by the Central Valiey Regional Water Board, and
Reclamation District 1000, and in RD 1000°s opening brief in the pending CEQA lawsuit on the
Specific Plan. (EXHIBITS 14, 15, 16, 17, 18). The Natomas Basin Conservaney pointed out that
theie 1s no market for rice itrnigated with sewage, and expressed concerns about potential
contamination of Conservancy preserves. (EXHIBIT 19, pp, 2. 4): Pmsomng of protf:ctcd
species or destruction of species habitat by contaminants coniained in wastewater is unlawful
taking under the Federat and California ESAs. The potential for discharge of toxic wastewnier
from development in the South Sutter Specific Plan poses a sigeificant threat to aquatic species
throughout the Natomas Basin, including GGS and prey species eaten by GGS,

There is no financiaily responsible party 1o ¢lean up and re-mediate any wastewater
discharge that may occur. bnless the regulatory apencies trace it th a zolvent offender and prevail
inan enforcement action.
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discharges. Issuance of permits by the Water Board duoes not assure that there will be no such
discharges. Indeed, the Water Board and RD 1000 are very dubious about the efficacy of
Sutter’s proposals for waslewater disposal; and have urged Sutter’s completion of operational
community wastewater facilities prior to development,

hich do not discharve jnto Na in

7 The Draft NBRCP Unreasonsbly Jeopardizes the Continued Viability Of Covered
Species By Failing to Require Protection Of High-Value Habitat Areas With Known
Populations of Covered Species, and By Allowing All Mitigation Acquisitions to Be Located
in Sutter County

Draft NBHCP Figures 12 and 13, maps of records of GGS and SWH, shows the species
distributed throughout Natomas Basin, but with records of sightings concentrated at certain
locations. These records indicate significant species populations at those locations, Jargely in
Sacramento County. Most SWH foraging habitat is in Sacraments County, Some of these
records have been consistent year after year. A logical habitat mitigation program would seek to
acquire prescrves in these areas of known concentrated species use, particularly where a .5 to 1
mitigation ratio greatly limits what can be acquired. However, this was not done under the
former NBHICP until requived by the May {5, 2001 Natomas Settlement Agreement.

The NBC’s first land acquisitions were 3 adjoining parcels of 338 acres in Sacramento
County, next to Sutter County. All subsequent acquisitions, until the Augast 15, 2000 Federal
Counrt decision, were in Sutter County, totaling 1313 acres, in locations then having minimal
records of presence of GGS or SWH, for prices between $3,600 and $4,500 per acre.

The NBC did not acquire any more land in Sacramento County, because it was more expensive
than Sutter County land; nor did the NBC ask the City to increase the mitigation fee so that lands
could be acquired in Sacramento Cainty. The NBC was under strong pressure from developers
0 minimize costs to minimize mitigation fee increases.

The May 15, 2001, Natomas Settlemens Agreement required, at plaintiffs insistence, that
all hahitat acquisitions under the setilement agreesient be-within Sacramento County, in areas
designated as “Zone 1™ (Fisherman Lake area) and “Zone 2" {between Sacramento, Sutter
County line, NEMDC. and Powerline Road). These arcas have documented significant
populations of GGE or SWH,

The Executive Dircctor of the NBC repeatedly stated his opposition to the requirement to
acquire within designated zones or within Sacramento County because of higher land prices.
Nonetheless, 1,145 acres of mitigation reserves, with documented habitat values for GGS and
SWH, were acquired in Sacramento County, for prices between $7,500 and $11,000 per acre,
that ebviously would have not been acquired otherwise.
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Land prices in unincorporated Sacramento County, will always be higher than in Sutter
County, outside of the Specific Plan area, due expectations of development entitlements. The
EPS Revised Fee Estimate. October 11, 2002, p. 9, assumes NBHCP mitigation land acquisition
prices averaging $6.000 per acre, which will not buy land in the Sacramento County area of
Natomas Basin.

The history of the NBC's land acquisitions, and the low-ball acquisition cest in the
Revised Fee Estimate of the NBHCP, Jeads to the conctusion that if the NBC is allowed to
aequire anywhere in the Basin, it will very likely resume its past practice of buying mostly
lower-cost properties in Sutier County, to the exclusion of more expensive properties in
Sacramento County that may have greater documcenied biological values. The City slales that the
requirement of 400-acre minimum size for preserves will require the NBC to acquire more tand
in Sacramente County, 10 complete three reserve blocks that are presently less than 400 acres
each. However, the NBHCP imposes no timeline for increasing reserve parcels to 400 acres, and
the wildlife apencies do not have authority to impose enforeeable deadlines for meeting this
requirement. The Draft NBHCP allows waiver of the minimim reserve size requirement.

The EIR/EIS and NBHCP arbitrarily fail to consider the potential impacts of permitting a
cost-focused mitigation strategy that would lead 1o conceniration of future acquisitions of
mitigation lands in Sutter County, 1o the exclusion of further acquisitions in Sacramento County.
Please refer to additional detailed comments on thig issue in a separate letter submitied by
| Friends of the Swainson's Hawk.

(8. The Draft NBHCP Jeopardizes the Contiuned Existence Of Covered Species In
Matomas Basin of By Allowing 20% of Mitigation Acquisitions to be Outside of The
Natomas Basin

As discussed above, the wildlife agencies have found thal the Natotmas Basin populations
of GGS and SWH arc critical to the survival and recovery of both species. Failure of the
MNBHCP 1o preserve these critical Natomas Basin populations could jeopardize survival and
recovery of these species. The .5 to 1 mitigation ratia is very risky. AHowing 20% of the
mitigation land to be acquired out-of-Basin effectively reduces the mitigation ratio to .4 to 1, for
the Natomas populations of GGS and SWH whose survival is the goal of the NBHCP, There is
no reasonable bagis for anthorizing our-of-Basin mitigation, and increasing the risk to Matomas
Basin species populations by allowing it.

The 1997 HCP prohibited acquisition of wpland habitat outside the Basin. The 2002
NBHCP does not include this restriction. Please see separate comments by the Swainson's
Hawk Technical Advisory Committee and Friends of the Swainson’s Hawk on the likely impact
of out-of-basin acquisitions of lands intended 1o mitigate for loss of Swainson’s Hawk foraging

L habitat in the City of Sacramenip.
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9. The Draft NBHCP Unreasonably Relies Upon The Assumption That Substantial
Areas Of Unproteeted Private Lands In Natomas Will Voluntarily Remain In Agriculture
Despite Urban Development Permitted by the NBHCP

The Incidental Take Statement in the Draft NBHCP, p. VII-3. states that the greatest
impact of urbanization on covered species is the loss of farmiand, but that agriculture will
continue in the Basin and will to provide habitat for GGS and SWH. The NBHCP and Draft
EIR/ELS do not consider the possibility thal those effects of urbanization which are dettimental
16 agriculiure (such as restriction or prohibition of aenial seeding of rice fields and aerizl
application of agricultural chemicals), development ambitions of landowners, and decisions by
local government, may lead to severe-decline of agriculture, with detrimental impacts on species,
-a% a consequence of the development permitted by the NBHCP. The Draft NBHCP, p. 11117,
poimts out a “trend of property owners in urbanizing areas to fallow rice field in expectation of
urban development,”

‘The NBHCP cannot reasonably assume that landowners will volunitarily remain in
agriculture.as the arca urbanizes under the NBHCP. For example, nothing prevents local
government from re-zoning agricultural land to small-parcel agricultural-residential (“ag-res”™}
| zoning, which would effectively destroy habirat.

[ 10.  The Draft NBHCP Conservation Strategy Unreasonably Relies Upon The
“Assumption That Sacramento County Will Veluntarily Retain Existing Agricultural
Zoning ln the Swainson’s Hawk Zone and Not Permit Development In That Area

The Draft NBHCP, p. [V-22, says that “the piimary strategies to mitigate impacts to the
Swainson's hawk . . . are tv avold development in the Sweinson’s Hawk zone and fo acquire
upland habitet as Mitigation Land inside the Swainson’s Hawk zone.” {Incorrectly shown in
Drafi Figure 13).

However, most of the SWH zone is within the unincorporated area of Sacraménto
County, which is not a party 1o the NBHCP. Nothing prevents the County from rezoning for
development {hopefully with incidental 1ake penmits), or, as is mose practicable, rezoning for
small-porcel agricultural-residential development, which effectively destroys habitat values,
There are numerous ag-fes parcels east of Natomas, and in southérn Sacramento County. Since
the inception of the former NBHCP, Sacramento County bas ailowed some small-parcel
development in Natomas without incidental take permits. (EXHIBIT 1). The NBHCP arbisrarily
fails to address the risks and impacts of continued incremental development in Sscramento
L County's area of Natemas to the SWH.

11.  The Draft NBHCP Conservation Strategy Unreasonably Relies Upon The
Assumption That There Will Be Continued Water Supply To the NBC's Reserves Despite
impacts of Urban Developiment and Decline of Agricalture, and Despite Possibility of Loss
of Water Arising from Regulatory Actions or From Water Transfers.

The Draft NBHCP mitigation stratepy for GGS relies upon continued habitat connectivity
provided by RD 1000 and NMWC canals, and upon delivery of water to NBC preserves and w
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rice farms and canals that are GGS habitat. However, the NBHCP p. VII-62, also admits that if
urban development occurs at levels that reduce or eliminate agriculture in the Basin, the
components of the irrigation system that support GGS would likely also decline, “probably
resulting in extirpation of the GGS from the Basin.”

Although the NBHCP mitigation sirategy relies upon cominued canals and water
delivery, the NBHCP includes no “cap” on development, or any other measures that would
ensyre the continued existence of waterways in Natomas sufficient to support GGS. The HCP
must addness the possibility that development permitted under the NBHCP, plus the pending
Sacramento “Joint Vision™ (which potentially could convert another 10,000 acres of rice farms to
urban development) could lead to very serions decline of the waterways which service rice
farming.

The Draft NBHCP, p. 1V-32, points out the possibility of long-term water shortages

due to potential future regulatory action. Moreover, water users sauth of the Delia have began

negotiating the purchase of large quantities of water from Sacramento Valley agricultural water
users. See EXHIBIT 20, Sacramento Business Journal, There is no evidence that sufficient
groundwater would be available to replace surface water if Natomas Mutual Water Company
ceased supplying surface water. The DEIS points out that there has been ne determination of
sustainable yield of the aquifer. Any conclusions on that topic would require complete scientific
studies which has not been performed.

Given the demand for water in the State of California and the potential for water transfers

.out of the Basin, the availability of adequate water supply to support Giant Garter Snake and

aquatic species in the Basin is critical. The best way to ensure water availability is for NBC to
acquire sufficient fand with water rights and accompanying shares of NMWC stock, so that NBC
would have a controlling interest in Natomas Mutual Water f.ompranv‘ “There is no evidence that
ground water could support the preserve system, and surface water is necessary to the
connectivity befween preserves or lo maintain waterways and continued cultivation of rice in

| Natornas Basgin.

(12, The Draft NBHCP Conservation Stratepy I« Infeasible Due To Probable Effects Of

Sacramento’s Praposed “Joint Vision For Natomas”

The City of Sacramento recently released its proposed “Joint Vision for Natomas™,
EXHIBLT 3, calling for creation of a Sphere of Influence (“SOI™) of 10,000 acres for future
annexation and urban growth north of Elkhom to the County line, and between MetroAirPark
and the NEMDC, all of which would be in excess of the 17,500 acres covered by the NBHCF.

The USFWS and CDFG expressed inajor concerns about “Joint Vision™ in their joint lenter dated
September 16, 2002. “Joint Vision” is supported by top-level City and County executives and

‘Counctimembers. It is very likely to be adopred.

1t is very clear from the “Joim Vision™ documents and draft MOU., and statements by
City staff and Councilmembers, that the “Joint Vision” is the first step towards approval of up to
10,000 acres of new development. The cumulative impacts of potential “Joint Vision™
development, in addition to the }7,500 acres of NBHCP development, i3 not considered in the
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dratt NBHCP and EIR/EIS, nor in the NBHCP's conservation strategy. Three obvious impacts

not addressed by the drafil NBHCP and EIS/EIR are:

(1) The cumulative impacts of up to 27,500 acres of new development, instead of 17,500 acres,
upon species and the environment, and the effect upon the feasibility and lmplementahuen of the
draft revised NBHCP mitigation strategy designed for 17,500 acres of development.

(2} Development of a substantial portion of the SO area, in addition to development permitied

by the NBHCP, and MetroAirPark HCP, may jeopardize the survival and recovery of the GGS

despite any mitigation program, The great majority of locations of GGS records in Natomas, to
dete, are within the proposed SOI area and the areas permitted to develop under the
MetroAirPark and NBHCP (see Draft NBHCP, Figure 12, “Giant Garter Snake Records”).
Mainignance of a viable GGS population in Natomas is essential to the survival of the species
See USFWS Biological Consultation, March 11, 1994, p. 5, EXHIBIT 3.

(3} N will very likely be impossible for the NBC to acquire miligation land within the 10,000-
acre “Joint Vision™ SO1 area due to landownet expectations of development entitlements flowing
from the proposed Joint Vision MOU.

The latter will have an immediate impact on implementation of the NBHCP because
much of the jxoposed “Joint Vision™ SOI is valuable GGS habitat with documented GGS
popuiations, and also provides essential habitat connectivity. During the Natomas Settlement
Agreement negotiations, the U.S. Fish and Wildlife Service expressed concern about protection
of thal area, and suggested designation of a large “GGS Protection Zone™ within the SOI Swudy
(which the City failed to do). The NBC owns three disconnected habital mitigation preserves
within the proposed SO area. Two are less than the minimum 400-acre size required by the
NBHCP. Inflated land prices within the SO area will very Likely make it impossible 1o establish
habilat connectivity and expand two of the NBC preserves 10 the minimum 400-acre size
required by the révised NBHCP. Urban impacts of development permitted within the proposed
S0l area, in combination with neighboring Sutter County development, will substantially
diminish the biologieal vaiue of the existing NBC preserves within the SO area.

The “Jeint Vizion™ MOU designates a 10,000 “Area of Concern™, (“AOC™) west of the
City and wesl of the Airpoit, of which 4,400 scres is County-owned as Airport buffer and
unavailable for NBHCP mitigation. Although City staff say that the *"AOC” area will remain
permanent open space, the draft “Joint Vigion™ MOU does not prohibit the County from
permilling urban develepment within the “AQC” or from rezoning agricultural land to small-
parcel agriculturad-residential use that destroys habitast values. Many, or most, landowners in that

| area want to sell to developers.

13.  The Draft NBHUP Fails to Consider the Impacts O Reasonably Foresceable
Development, Beyond That Permitted by the NBHCP, Upen the Implementation and
Efficacy of the NBHCP Conservation Strategy.

The Draft NBHCP and EIR/ELS fail 10 consider the combined environmental effects of
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development permitted under the NBHCP and other development reasonably foreseeable in
Natomas Basin, and fails to consider the impacts of other foreseeable development upon the
implementation and efficacy of the conservation strategy of the NBHCP. Instead, the NBHCP
simply postpones those issurs until there is an application for a take permit covering new
development,

Foreseeable new development includes “Joint Vision for Natomas”, supra, for up to
10,000 acres of new development; County Airport’s intended terminal expansion and third
runway, needing up to 800 acres of development; construction of new or expanded highway,
drainage, and other infrastructure in Natomas Basin, propoesed levee improvements by SAFCA.
and of course new development authorized by Sacramento County, which is not covered by the
NBHCP. The latter could potentially include conversion of existing agricultural zoning to small-
paree] agricultural-residential, which would be highly destructive of habitat values.

Sacramento County has already permitied small-scale projects in Natomas without
Incidental Take Permits or mitipation for impacts on species, described in EXHIBIT 1. The
County does not intend to discontinue that practice. USFWS and CDFG have taken no action
to requires ITP"s or mitigation for small County-permiited developments in Natomas. Earlier in
2002, it was discovered that the County had removed nearly 100 treex on biologically valuable
lands owned by the County as Airport buffer, including three documented SWH nest trees; and
[ that the County had illegally filled approximately thirty acres of wetlands in Natomas.

[ B, There Is No Basis for the Assertion that the Applicant Will Minimize and Mitigate to the
Maximum Extent Practicable (Federal ESA).

1. The Draft NBHCP Is Environmentally Inferior 1o Alternatives Analyzed by the
DEIR/EIS

The Drafl EIR/EIS evaluated five Alternatives. (EIS p. 2-49 ~ 2-53). Four of these
alternatives are environmentally superior o the Draft NBHCP:

Aliernative Two: habitat based mitigation, 17.763 acres of habitat reserves to mitigate
for 17.500 acres of development, other elements same as Draft NBHCP, found o be the
Environmentally Preferred/Superior Alternative.

Alternative One: wmitigation ratio of 1 to 1, other elements same as Draft NBHCP.

Alternative Three: mitigation ratio of .5 to | and other elements are the same as Draft
NBHCP, except that preserve acquisitions must be focused within five designated zones having
recognized bivlogical value, 6,500 acres of preserves would be within these zones, the balance
anywhere in Natomas Basin. No out-oi-Basin mitigation.

Alternative Feur: mitigation ratio of .5 to 1, same as Draft NBHCP, except it reduces
impacts 1o species by reducing development from 17,500 acres to 12,000 acres.
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The Draft NBHCP is environmentalty inferior to the above four Altermatives, because it
permits 17,500 acres of development, rather than 12,000, mitipated at .5 to 1, ratherthan 1 to |,
and mitigation acquisitions can be anywhere within the Basin, with potential for 20% of
acquisitions to be out of basin, instead of prioritized on areas of known biological value
{Alternative 3)

The burden is upon the Applicants 1o show. by substantial evidence, that their
Draft NBHCP mtinimizes and mitigates to the maximum extent practicable, and that none of the
environmentally superior Alternatives are practicable. See NWF v. Bubbin, (2000), 128 F. Supp.

[2d 1274, 1292.

2. There Is No Basis for the Assertion that A Mitigation Ratio Greater than5Sto 1 Is
Not Practicable, City Has Stated That A Mitigation Ratio of On# to One Is Feasible
For Subsequent Natomas Development.

Applicams’ claim that 2 mitigation ratio in excess of .5 to 1 would likely make
development infeasible {Draft HCP p. V11-69). This assertion is rebutted by the City's own draft
Joint City-County Shared Policy Vision inNatomas dtd September 17, 2002, (EXHIBIT 5, p. 14)
which says that development under “Joint V:smn will be requited “to provide permanent open
space, prescrved in the Natomas area, at a "at least 2 Although
“Joint Vision™ has not yet been adopted by the City Council, it is a document prepared and
approved by top-level City staff. The City Manager and other top-level staff have repeatedly
told representatives of environmental groups and the publ’ic‘ that “Joint Vision” will require a
mitigation ratio of one acre of permanent open space, in Natomas, for each acre developed under
“Joint Vision.

Because the City hag determi itigation is feasib
development under “Joint Vision”, there rernains no credible basis for the City’s assertion that 1
to 1 mitigation is impracticable for the NBHCP. Although “Joint Vision™ open space would
inchude both habitat and other potential uses, there is no reason to believe that the cost of
acquiring fand for “Joint Vision™ open space would be different than acquiring land for NBHCP
mitigation st @ ratio of ane 0 onc. Management costs of NBC preserves would not be higher
than managetiichl costs of dther open space uses, Jndeed, the Drafi NBHCP calls for conversion
of only 25% of NBC lands ko managed marsh, with 50% of the remainder leased to rice farmers,
and 25% as upland habital, most likely in agricultural use. The proposed Acceptable HCP, for
1.17 acres of habitat scquired for each acre of future developroent, would cost little more.

: ; s, who are seeking development entitlements,
outside of the \TBH(‘P have cmmmtted {o & one to one mitigation ratio for habitat loss.
EXHIBIT 4),

increasing the mitigation ratio from .5 to | to | to 1 {Alternative One) or to a habital-
based mitigation ratio described in Alternative Two (which averapes as one to one) does not
necessarily result in doubling the mitigation fee. Econemics of scale will substamially reduce
the per-acre cost of land management and NBC administration,. A mitigation ratioof i t0 1,
instead of .5 to 1, would aliow reduction of the “managed marsh” component of NBC preserves
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from 25% to 12.5% to achieve the same area of managed marshes. This would result in a
sitbstantial reduction in the restoration component of the per acre mitigation fee.

Under a | 10 ] mitigation ratio, the land costs couid be reduced further by requiring that
mitigation land be acquired before commencement of the development being mitigated. This
was required for the beginning and final phases of the development allowed by the May 15, 2001
Natomas Settlement Agreement, and motivated the developers to acquire mitigation land a1
prices considerably less than what the NBC had been asked to pay. The Natomas Settlement
Agreement demonstrated that motivated developers have the ability to acquire mitigation land
more readily, and at Jesser prices, than the City or NBC. Acqumtnm “up front” as a condition of
development eliminates the need for a large contingency component in the mitigation fee for
unexpectedly high land prices, because development would not occur until the mitigatien Jand
was acquired. Requiring that mitigation land be acquired within prioritized zones (Settlement
Agreement and Alternative 3) and sub}ect to prior approval of wildlife agencies and NBC, would
result in development of preserves in desired areas.

The Applicants could further reduce the mitigation fee by announcing that there would be
no mere development in Natomas beyond the amount allowed by the Draft NBHCP. Inflation of
land prices in Natomas is largely attributable to landowner belief that they will someday receive
developmeni entittements. Landowner expeciations have been seriously inflamed by the recently
proposed City-County “Joint Vision for Natomas” for up to 10,000 acres of new Natomas
development, and by pronouncements by top-level City and County executive and elected
officials that City and County will plan for major new prowth in Natomas heyond that covered
by the NBHCP. Mitigation for take of endangered species should not be réduced because of the
City™s unwige actions.

The median new home sales price in Natormnas dusing the third quaster of 2002 (based on
503 sales) was $313,990, as reported by the Grepory Group in the Sacramento Bee, October 11,
2002, (EXHIBIT 213, which is much higher than the prices reported by the EPS Economic
Analysis of the Draft NBHCP. With an average of approximately five new homes per acre in
Natomas, total gross proceeds from development of a single acre, assuming the above per home
sale prices, is $1,579,950. A mitigation fee of $15,000 per acre (whick is $3000 per home)
would be approximately one percent of gross sale prices, and only a small fraction of the very
large profits being realized by Natormas developers. A fee of 320,000 per acre would be 1.3%.
The Draft NBHCP's propesed mitigation fee, $10,000, is 273 of 1%. The Applicant’s assertion
ihat a mitigation ratio greater than .5 10 1 will make development “infeasible” is lodierons.

3 Experis Have Found That A Mitigation Ratio of Greater Than .5 to 1 1s Feasible,
and That The EPS “Economie Anslysis” Refied Upen By the NBHCP is Deficient

We incorporate by reference the Report leners of Hausrath Economics Group, Decemnber
2, 2002, and Center for Natural Lands Mapagement, December 1, 2002 attached to this letter,
Hausrath Econemics Group has panticipated in many public planning efforts, including the San
Joaguin County HCP. Center for Natural Lands Management manages numerous preserves and
conservation casements. Both groups of experts have found that a mitigation ratic of greater
than .5 to | is feasible, and that the NBHCP's Economic Analysis Is deficient.
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C. There is No Basis for the Assertion that the Draft HCP Will Have Less thun Significant
Environmental Impacts.

For the reasons stated throughout these commaents, there is no basis for the assertion in
the DEIS/EIS that the Drafi NBHCP will have less than significant environmental impacts. Most
of the issues raised in these comments were not adequalely addressed or evaluated in the Draft
EIR/EIS. Some issues, such as the potential impacts of discharpe of Suiter County's wastewater,
potential cumulative effects of “Joint Vision” and its effects on implementation of the Draft
NBHCP, and the potential impacts of a cost-focused acquisition of mitigation preserves, were
not apalyzed at ail,

D. A SIGNIFICANTLY GREATER MITIGATION FEE, AND A FUNDING
GUARANTEE FROM THE LOCAL GOVERNMENTS, WILL BE NEEDED TO
ENSURE ADEQUATE FUNDING

1. The Proposed Mitigation Fee Is Inadeguate

The proposed mitigation fiee assumes land prices of $6,000, which may buy land in Suiter
County, but not in Sacramento County’s area of Natomas Basin, where prices paid for mitigation
land ranged from $7,50{) t0 $13.000 per acre from May 2001 through September 2002,
Landowner expectations of urban development rights due to the City"s announcernent of the
praposed “Joint Vision™ will very likely drive up prices further. As discussed earlier, 8 cost-
based conservation strategy which effectively limits preserve acquisitions 1o Sutter County will
not protect the docianemted GGS and SWH populations using Sacromenta County, which are
critical 1o survivat of both species in Natomas Basin.

2. The Draft NBHCP Provides an Inadequate Backap Funding Mechanism to
Address Likely Shortfalls

16 USC §1539(a)(2)(B)iii) states that the Secretary must find “that the applicant will
ensure that adequate funding for the plan will be provided.” Sce NWFF v Babbitt (2000) 128 Fed
Supp 2d 1274, 1294. California Fish & Game Code § 2081(b)(4) states that the “applicapt shall
cosure adequate funding 1o implement .. ™ To “engure” adequate funding means a financial
guarantec by a party to pay whatever it costs to carry out an activity, regardless of the
circumstances or the actions of the person or entity who has ensured the funding. See NWF v..
Babbirt, supra.. 128 Fed Supp 1274, 1395,

The back-up funding mechanism of the Draft NBHCP is the same as the former NBHCP,
which was overturned by the Court in NWF v. Babbiti, supra, due to inadequate hack-up funding.
The new Plan added two new features: a 200 acre cushion, and a new party (Sutter County).
These minor alterations do not remedy the basic problem identified by the Court in NFF v.
Babbint. The Plan unnecessarily relies on future mitigation fee paymenis by landowners who
have made no commitment to participate in the Plan. Once the City and Sutter parcels have been
developed, or if development stalls prior to build-out (Sutter's development is anticipated to be
much stower than Sacramento’s), there may pot be any Rulure permittee o whom increased costs
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may be shifted, and no catity will be responsible for making up the funding shortfall. This
frustrates the statutory requitement that funding for mitigation be ensnred, NWF v.. Babhint,
supra., 128 Fed Supp 1274, 1294,

Funding is a critica) issue for HCP’s. As an example, the San Diego HCP ran out of
money and was rescued by a very substantisl bail-out from a statewide parks and habitat
initistive measure,

Like the former NBHCP, acquisition of mitigation land, O and M, monitoring, and other
measures tequired by the Draft NBHCP are 1o be funded by a one-time fee levied upon acreage
1o be developed, payable when grading permits are issued. The corresponding mitigation land
need not be identified and its price need not be known when the fee is paid and the permit is
issued, Once the fee has been paid and Urban Development Permits issued, the developer has
met its habitat mitigation obligation requirement and may complete construction even if the fee
proves w be ipadequate to buy the mitigation land. There is no assurance that the fees paid by a
developer will be sufficient 1o acquire the required habitat mitigation parcels in the futare. That
is 50 because the mitigation parcels to be acquired are not known at the time the fee is paid.
Therefore, the price of the land cannot be knowr.

It is ajso impossible 10 know the actual future costs of restoration, management, and
monitoring that are to be paid with the mitigation fee, until the costs are actually incurred st a
future time. These components are over 50% of the Draft NBHCP projected fee. Predicting
costs of restoration, rmanagemenit, monitoring, operations (including cost of witer for wetland
preserves and rice farming), and income eamned on the endowment component of the mitigation
fee, overthe next 50 years is extremely unreliable, There have been tremendous changes in
prices during the past 50 years.

Uinder the former and Draft NBHCP, only the Permittees (City and Sutter County) may
increase the mitigation fees. USFWS/CDFG/NBC can ask, but not require, that the mitigation fee
be increased. However, neither USFWS/CDFG or anyone else, can know the actual price of
future acquisitions of mitigation lands, or the actual costs of fture O & M, monitoring, and
restoration, or the future income camed on the endowment compenent of the mitigation fee as
adjusted for unknown and unpredicrable inflation,

If costs prove higher than fecs paid, the Permittee can increase the mitigation fees for
future developers. Like the former NBHCP, fee increases will apply only to land developed after
the need for a greater fee becomes apparent and is implemented. Unless actual costs prove to be
#qual to costs projected in setting of (he fee (which is rare), the Plan’s funding mechanism
depends on eontinual infusion of new develapable land to provide funding for mitigation
necessitated by previous development. If most of the land within the City or Sutter County
permit area has been developud by the time the need for additional mitigation funding hecomes
apparent and implemented, there may be little or no land left to which an increased fee may be
applied. NWF v Babbin, 128 F. Supp. 1274, 1293, This iz an obvious concemn where, as here,
mitigation lands may be acquired 12 months after payment of the one-time mitigation fees that is
intended to pay for the mitipation lands.
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This is also of major concen as 1 costs of O & M, restoration, monitoring, adaptive
management, recovery plans, mandatory conversion of 25% of NBC lands to managed marsh,
and other eperational costs, which will extend into perpetuity, long after completion of
development and payment of mitigation fees. This has potential to get quite expensive,
particularly if cumulative impacts of other Natornas development require the NBC to manage its
wetland preserves more “intensely™ to avoid jeopardy. Water costs could rise very substantially
as decline in rice-farming due to urbanization leaves fewer agricnbtural customers of Natomas
Mutual Water company to share the fixed costs of pumping and maintaining the canals.

The absence of a cap on the reviged Draft NBHCP mitigation fees does not address
danger of funding shortfall if costs in the future exceed what remainz unspent from
aceumulated one-time mitigation fees, and there is little or no new development 1o pay increased
mitigation fees. The former NBHCP fee cap applied only to adjustments made for adaptive
management or recovery plans. See former NBHCP, JA §4.5.7(1),

Revocation of a permit for failure o meet mitigation requirements does not affect
developers who have already paid their fees. Draft Implementation Agreement § 7.4 prohibits
the wildlife agencies from secking monetary damages to cure deficiencies resilting from
inadequate mitigation fees, The psrticipation of two jurisdictions, Sutter County and the City,
does not solve the problem - it only affects the acres subject to the pérmit. Moreover, the failure
of one permmittee to fulfill its obligations will not affect the Permits of the remaining Permittee,
Draft HCP, p. I-31, unless continuation of the Permits would appreciably reduce likelihood of
survival or recovery of a protected species, 1A § 7.6.5.

The statutory Janguage of 16 USC §153%a)2¥BXiii) and Fish and Game Code §
2081(b)(4), that the applicant ensure adequate funding, requires a funding puarantee by the
Permittes land use apencies; although possibly a sufficient bond by a solvent acceptable
commercial surety may suffice. Under this statutory requirement, the Permittee land use agencies
can greatly reduce their exposure by revising the Dyaft NBHCP to require that mitigation land be
scquired {with NBC and wildlife agency prior approvals) prior to conmencement of the
development being mitigated; and by establisking an assessmem distriet, as a eondition of
develupment approval, io be available to levy special taxes for back-up Randing if needed
{provided that the special 1ax is-not subject to.landowner vote, and the district is not vulnerable 1©
dissolution by landewners” vote),

E. THE WILDLIFE AGENCIES CANNOT ISSUE INCIDENTAL TAKE PERMITS
BECAUSE THE PERMFITTED ACTIVITIES MAY TAKE WHITE TAILED KITE, IN
VIOLATION OF CALIFORNIA FISH AND GAME CODE § 3503.5

Taking of the White Tailed Kite is expressly prohibited by California Fish and Game
Code § 3503.5. White Taijled Kites are small upland raptors which nest, roost, and forage
throughouwt the entire Natomas Basin, and ate present year-around. There is no “mitigation” or
permitting for the incidental laking of White Tailed Kite, because the incidental taking of White
Tailed Kite is unlawful,
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The Draft NBHCP permits development activities which would take individuals, nests,
nest trees, roosts, and foraging habitat of White Tailed Kite; but fails to prescribe any measures
for avoiding the taking of White Tuled Kite. As far as we can determine, nothing in the Draft
NBHCP states that taking of White Tailed Kite is prohibited. For that reason, the Draft NBHCP
and proposed Incidental Take Permits are in violation of Fish and Game Code § 3503.5.

‘The U.S. Fish and Wildlife Service can issue an Incidental Take Permit only (or “taking”
mc;denta] 1o actwmu; whwh are otherwise lam ful. ES.&§ lO(a)( l}(B) The Wmm&c_

takmg wmx]d vm!ate Cahfomla Fisk and Game Code §3503 5

We strongly sugpest that the EIR/EIS and NBHCP be revised to disclose the presence,
sipnificance, and characteristics of the White- Tailed Kite in Natomas Basin, the prohibition on
taking of White-Tailed Kite, and measures that must be implemented to avoid the taking of
White Tailed Kite and bring the NBHCP into compliance with Fish and Game Code § 3503.5.

On behalf of the Environmental Council of Sacxamento, Friends of the Swainson’s Hawk,
Nationhal Wildlife Federation, Planning and Conservation League, and Sierra Club, we extend
our appreciation to the USFWS and CDFG as well as the applicants for this opportunity to
review the proposed Plan and comment.

Sincerely,

John Kostyack James P. Pachl

Senior Counsel Legal Counsel

Naiiorial Wildlife Federation and Representing

also representing ECOS, Friends of the Swainson’s Hawk
Planning and Conservation League Sigrra Club

1400 16" St,, NW. Suite 501 £17-14" St., 100

Washington D C. 20036 Sacramento, Ca. 95814
202-797-6800 916-446-3978

¢ Thomas Lee, Deputy City Manager, City of Sacrumento
Larry Combs, County Administrator, County of Sutter
Robert Hight. Director, Califorpia Department of Fish and Game
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HAUSRATH

ECONOMICS
GROUP
MEMORANDUM
Date; December 2, 2002
To: James Pachl for Friends of Swainson’s Hawk and Sierma Club Mother Lode
Chapter

Subject: Comments on the Economic Analysis of the Natomas Basin Habitat
Conservation Plan

At the request of Friends of Swainson’s Hawk and the Sierra Ciub Mother Lode Chapter,
Hausrath Economics Group (HEG) has conducted a review of the economic analysis of the July
2002 Draft Natomas Basin Habitat Conservation Plan (NBHCP). The coraments set forth in
this memorandur are based on consideration of the following documents: Draft NBCHP and
Appendices (Tuly 2002), specifically Appendix A: Final Report—Economic Analysis of
Natomas Basin Habital Conservation Plan, March 12, 2002 and Addendum: Economsic Analysis
of the NBHCP, May 2, 2002, as well as Appendix I: NBHCP Feé Update, April 25, 2002;
Revised Fee Estimute based on Drafi NBHCP, October 11, 2002; and the Draft Environmental
Irapact Report ! Environmental impact Statement for the Draft NBHCP. Figures itlustrating
some of the data analyzed in developing the comments are inchuded at the end of the
memorandum text.

The purpose of the economic analysis presented in the above-referenced documenis is to
establish, from an economic perspective, that the NBHCP ensurcs adequate funding and that the
mitigation required is the “maxigmm extent practicable”. The anabysis concludes fhiat the
revenue base established for the NBHCP provides adequate fimding in perpetuity and that the
proposed mitigation is close to the maximum extent practicable. HEG has reviewed the analysis
to determine whether or not these conclusions are justified.

n extent practicable™?

The economic analysis addresses the economic considerations with respect to the “maximum
extem practicable™ question. As noted in the analysis (Final Report, March 2002, page 19),
there are no precise standards in law or guidelines for how to demonstrate this condition.

The cconomic analysis conducts twe tests o analyze the question from the perspective of
practicability or feasibility. The first test is 2 comparison o other habitat conservation plans in
surrounding jurisdictions. The second test is a cost burden analysis, again comparing the

1212 BROADWAY, SUITE 1506 OAKLAND. CA 94612-1837
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Comments on the Economic Analysis of the Natomas Basin Habitat Conservanion Flan
December 2, 2002
Page 2

Natomas Basin situation Jo conditions in surrounding jurisdictions. To assess the implications of
additional mitieation requiretnents, both tests evaluate afternative mitigation scemurios.

The fee comparison test is inconclasive

The first analysis is a simple comparison of habitat fees per acre of development and shows that
the NBHCP fee and aliemative fees that assume fewer participants or more mitigation are
substantially higher than existing or proposed fees in some pearby and other more distant
communities. The relatively weak concinsion is that the comparison “does give an indication of
impracticability”, (Firal Report, March 2002, page 22.)

The economic analysis itself acknowledges that: “no two habitat plans ave alike.” (Final Report,
March 2002, page 20.) Precisely becanse of the wide variance in key habitat plan factors, thig
relatively simple comparison does not support any definitive conclusions. Habitat mitigation
fees are the result of a series of decisions that reflect biological, real estate market, and political
conditions and compromises in sach community. Simply because one set of fees is higher than
another is not evidence of the feasibility or practicability of those foes. The fees compared in the
cconemic analysis do 1ol cover the same set of costs, Some of the fees were established several
years 220 and have not been adjusted for inflation. Some fees are based on a conservation
easément sirategy that resulis in substandially lower land acquisition components of the total cost.
Some of the plans reflect habitat types that require minimal restoration and ephancement. Land
values in the plan areas also are quite different. Some fee programs spread the cost burden more
broadly, relving on outside sources to fund substantial portions of plan costs. Not much is
demonstrated by cornparing apples and oranges except that they are different.

Furthermore, the compansen neglects {o include fees in other jurisdictions in Califormia that are,
in fact, higher, while including fees in jurisdictions such as Bakersficld and Coalinga that do not
compete with Sacramento County for development and have substantially lower land values,
Ths comparison does not inclnde San Diego County or other rapidly developing metropolitan
areas where land values and, consequently, mitigation costs to new development ane more
comparable to these proposéd for the NBHCP.

Th# total burden comparison does not support the concluslon that higher mitigation
requirements wonld be impracticable or infeasible

To develop 2 more telling feasibility conclusion, the economic analysis considers the NBHCP
fees in the context of the cost burden on new development sntposed by both the habitat
mitigation fees and the costs assigned to new developiment for other “backbone infrastructure™.
The purpose of this analysis is 1o determine whether or not the total cost burden including the
NBHCP fee would be so high as to make new development infeasible.

The discussion of feastbility thresholds minimizes the adaptations that cceur in vther
components of the development feasibility equation

The discussion of feasibility focuses on stated feasibility thresholds: for residential
development, backbone infrastructure costs ranging from 15-20 percent of the sale price of the

Hausrath Economicy (roup
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Camments on the Economic Analysix of the Natomas Bayin Habitat Conservation Plan
December 2, 2002
Page ¥

house, and, for non-residential development, backbone infrasfructure costs ranging from 10 —15
percent of the sales price per square foot. No basis is given for these thresholds—although this
appears to be the range that results from the subsequent analysis of current cost burdens in Nonth
Natomas, South Sutter, and locations elsewhere in the greater market area, These resulis simply
indicate that, under market conditions at this point in time, this is the relationship between
backbone infrasiructure cost and sale prices for new development.

The feasibility threshold is a limited gauge of whether or not higher mitigation requirements
would be feasible. As mentioned in the economic analysis, in response to significant increases in
a development cost component such as that for backbone infrastructure, developers will try to
increase sales prices to the extent the market will bear, and developers may also reduce their
profit margins, (Final Report, March 2002, page 24.) These ate short-run responsss. In the
longer run, there are a number of ather factors in the development equation that are likely to
adjnst to accommodate changes in backbone infiastructure costs or some other development cost.
In response to significant increases in development costs, developers would offer less for raw
land, and willing landowners would evenwally accept Jess per acre. Higher density development
products might be tested. These adaptations are not discussed in the economic analysis.

An accepted methodology for testing the feasibility of development projects evaluates that very
tand value factor. In “land value residual analysis™, all development costs except land are
compared to expected revennes. The result is the “land value residual”, expressed as a per-acre
value. If thia residual amotm is below what the landowner paid for the land or what the market
value of the land is in agricultural or an altervative use, development would be determined to be
infeasible and not expected to move forward.

Strong and consistent trends in sales prices undercut the static cosi-burden analysis

Residential sales prices have risen significantly in the Sacramento market area over the past five
years. Dalta from 1996 though 2001 show an annual rate of increase approaching 11 percent per
year and more current data for 2002 show an even higher increase. The longer term trend is also
one of strong increases in residential sales values: between 1982 and 2001 the median sales
price increased at an annual compound rate of six percent. Given these markst trends, thers is
room jb the feasibility equation for higher mitigation requiretnents and costs, Figure 1 llustrates
wends in residential sales prices in the Sacramento market area. The effect of these higher sales
prises on the cost-burden analysis is farther illustrated in the following section.

Hubirar mitigation requirements are nof a significant component of backbone infrastructure
Costs

Most importantly, the discussion of backbone infrastructure and feasibility does not directly
arldress the main question of the implications for feasibility of this NBHCP. In fact, the
extensive ¢ost burden analysis obscures a relatively simple fact that undermines the conclusive
statements presented in the summary findings. The NB fee is only a very small component
of the vverall backbone infrastnieture cost analyzed Figure 2 and Figure 3 lustrate the
contribution of the habitat mitigation fec to total backbone infrastructure costs for selected
prototypes developed for the NBHCP economic analysis. For residentisl development, the

Haisrath Economics Group
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proposed and alternative fees represent three to six percent of the total cost burden. For non-
residential developmen, the proposed and altemative fees range from two to 15 percent of the
total cost burden; the highest percentages.are for the higher mitigation altematives in South
Sutier {where the overall backbone infrastructure costs are substantially lower).

As presented in the economic analysis of the NBHCP, the habitat mitigation fees are responsible
for less than ane peroentage point of the totat cost burden for residential development.
Considering a more current house price for North Natomas (§315,990 in the thivd quarter of
2002, according to the Gregory Group as quoted in the October 11, 2002 Sacramento Beég), the
proposéd fee and alternatives represent about one-half a percentage point of the total cost burden
for backbone infrastructure. For non-residential development, the proposed fee and alternatives
represent less than one percentage point of the 1otal burden for retait development and range
from one to two percentage points of the cost burden for warehouse / light industrial
development, depending on the type and value of the space that would be developed.

The nen-residential analysis of cost burdens indicatcs tha the total burdens for North Natomas
and South Sutter County are high relative 1o the stated feasibility threshold of 10 — 15 percent.
The burdens are at similar levels in some cases in the comparztive development areas, however.
This does not support a finding that the NBHCP mitigation fee is the maximum extent
practicable. It simply indicates thal overall backbone infrastmcture costs are relatively high for
these newly developing areas, given current market conditions, the largc amount of potential
supply reative to dernand, and resultant obtainable rents and sales prices. The substantially
lower land values in the Sutter County parts of the basin are confirmation of this condition. A
significant increase in the habitat mitigation component of the fee would rot change these
comclusions.

As noted in the economic analysis, the “increase in HCP mitigation fees per unit has little impact
on the overall fee burden under all scenarios”. (Final Reporr, March 2002, page 24.) This
acknowledgement of the relatively small-contnbution made by the NBHCP fee to the overall cost
undermines any conclusion that the proposed fee represents the maximum extent practicable fee.
The fees associsted with additional mmgatlun—-Scenano 4 (1 to 1 mitigation ratio) and Scenario
5 {75 percent marsh)—make no difference in the cost burden and thus could be implementad
without jeopardizing development feasibility.

In the May 2002 Addendum, the e¢onomic analysis notes that: “To date, the fee increases bave
not inipacted the financial feasibility of the projects in the Natornas Basin because product sales
prices of homes and non-residential development have also increased over fime, As long as this
ir:nds continues, financial feasibility of development projects in the Natomas Basin will remain

" (May 2002 Addendum, puge 6.} Figure 4 illustrates how c!nsely the land cost
compnnmi of the NBHCP fees has tracked increases in the sales prices for new homes in
Sacramento County.

The impact of higher mitigation on competitiveness is niot substantiated

The Addendum also implies that mcreases in the NBHCP fee would make other locations in the
market aréa more competitive if these products could be delivered more inexpensively. Itis
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unlikely that changes in such a small component of the overall backbone infrastructure wold
reduce the market competitiveness of the Nalomas Basin product. As noted above, other
elements of the development equation (such as developer profit, product type anid density, and
land price) could also adjust. Funthermore, open space preservation is not without benefits to
nearby development, and these benefits have been shown to translate into higher property values
in the long yun. Also, while other jurisdictions in the greater market area may not have a habitat
conscrvation plan and associated development impact fee, many development projects in the area
are subject to mitigation requirements for impacts to habitat on a project-specific basis. Because
there is no associated development impact fec, these development costs do not show up in the
cost burden calculation that uses existing fees, taxes, and assessments. They are development
costs nonetheless and affect the pace, pricing, and marketing of development.

Porentiaf increases in other North Natomas fees are not material o conclusions about the
proposed habitat mitigation fee

To bolster the feasibility findings, the economic analysis discusses the Jarzer context of the
North Natomas Financing Plan shortfalls and mentions that in the North Natornas Financing
Plan, city planners and policy makers originally decided to look to other sources besides new
development to fund some of the substantial costs of this “greenficld” development, in an
sitempt to maintain feasibility for new development. Now, however, the ability of the city’s
General Fund and other regional sources to provide funding is uncertain and limited, and
significant increases in North Natomas development impact fees are anticipated. (Final Repor,
March 2002, pages 24-25.) Becanse of changed market conditions (substantial increases in
home sales prices in the area), some increase in the cost burden to new development might be
tolerated. The economic analysis also warns, however, that increases in the cost burden could
approach the range of infeasibility.

This change related to the balance of the backbone mfrastructure needed to develop North
Natomas should have no bearing on the finding that the habitat fees considered alone are the
maximum practicable fees. As demonstrated above, the hebitat mitigation component is a very
small part of the tolal cost burden, and that share is likely to be even smaller with significant
increases in other fees and charges. There is nothing that says that the HCP fec should be the fec
that—at the margin—bears the burden of the feasibility test.

The discussion of the implications of expected future Iand values is one-dimensional and
ignovres other conservation strategy options

Wil escalating land prices make higher mitigation infeasibie?

After concluding that “the proposed increase in the NBHCP fee from 1999 levels is projected to
hisve minimal impact on the cost burdens of new development™ (Final Report, March 2002,
page 34) and thal “the increase in HCP mitigation fees per unit has little impact on the overall fee
burden under all scenagos™ (Final Repori, March 2002, page 243, the economic analysis of the
“maximum exteni practicable” concludes with a discussion of potential increases in land costs.
The report concludes that those trends in combination with the mevitable shrinking of the static
supply of habital Jand as development occurs will result in a sigmificant increase in land prices

Hausrath Econonties Group
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“potentially pushing the development projects out of the reaim of feasibility”. {Final Report,
March 2002, page 36.)

Under the NBECP as proposed, it is quite likely that land prices will continus 10 cscalate, and
that the iand acquisition component of the fee will have to be increased. in addition to the fact
that there is a static supply of potential reserve land, the conservation strategy essentially
earmarks certain locations for subsequent acquisition. The NBHCP conservation siraiegy
requires a 2,500-acre habitat block and minimum sizes of 400 acres for all other reserve lands, as
well as connegtivity between preserves. This is likely to endow those landowners in the vicinity
of existing preserves with a substantial advantage in scquisition negotistions.

At the same time, the potential supply of preserve land is greater than the preserve lands required
unsler the proposed .5 to 1 mitigation ratio. This introduces unicertainty in the land market and
forces the Natomas Basin Conservancy (NBC) to face landowners whose floor selling price is
influgnced by the potential speculative value of that land for future urban development.
Expectations of competing bids from potential developers in anticipation of fiture urbanization
in an axpanded City Sphere of Influence (as proposed under the recent Sacramento City-County
Natomas Joint Vision), will only exacerbate the price preszures for potential pregerve lands in
currently vnincorporated Sacramento County.

i, however, the only alternative 1o selling land for habatat preserves were clearly continued non-
preserve agricultural use, floor prices for land sales would likely stabilize at or somewhat above
the agricultural land value. This would be the case under 2 strategy that requured a higher
mitigation ratic, thersby reducing the residual amount of unprotected land that would otherwise
be subject to speculative pressures. Unless there is potential for conversion to higher value erops
such as orchards or vineyards, the underlying apricultural Jand values tead to be relatively stable
over time,

Information provided in the Draft Environmental Impact Report prepared for the Natomas Basty
HCP supports an assessment of stable underlying agricultural land values in the Natomas Basin.
The majority (65 percent) of the farmland resources in the Natomas Basin are prime farmland
and patierns of agricultural use have been stable in recent years. The primary crops are rice,
sugar beets, safflower, wheat, barley, alfalfa, com, pastureland, lomatoes, and fruit trees. (Draft
EIR/EIS Natomas Rasin HCP, August 2002, page 3-61.) The Draft EIR/EIS cites land sales
prices for agricultural land in the Natornas Basin of $2,500 w $2,700 per acre in 2000. (Drafi
EIR/EIS, page 4-141.) In the sbsence of speculative land development pressures inflating the
fioor price that landowners are willing to accept, preserve land acquisition costs might be closer
to these valnes, as they were in the initial years of the original NBHCP.

Aliernative preserve acquisition strategies offset some of the concerns about Iund price
esculation

As the land cost component of the fee increases, developers will have increased incentive to take
advantage of the dedication provision. Uniike most of the other of backbone infrastructure costs,
a significant component of the cost of the habitat mitigation fee can be satisfied through land
dedication—substanhially reducing the burden of the fee to new develapment.

Hausrath Economics Group -
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Moreover, it is likely that land developers purchasing large tracts of land would be able to
negotiate lower prices than would the NBC. The prices would be Jower because the land
developers as buyers have the advantages of substantial expertise in real estate transactions and
access to matket information. Moreover, the developer-buyer is in a more favorable position
than is the NBC dvue 10 the nmmg of the land purchase—significantly in advance of development
amd of the imposition of the mitigation l\eqmrcmcnl, as opposed to after the fact. In fact, these
conditions are evident in the “Brookfield Natomas™ community proposed for the expanded

Sacramento Sphere of Influence. In that case, the developer intends to dedicate for habitat

mitigation significant parts of the land now controlled.

There is often a significant discount in the price per acre for large tracts of land. Hausrath
Economies Group found this in analysis of land values Placer County for the Placer Legacy
project; it appears to be the case for most transactions undertaken by the NBC, A preserve
aoqmmnnn strategy focusing on targe tracts should realize some economies in acquisition costs
as well ay in management and monitoring costs,

The proposed NBHCP fec builds in ap allowance for transaction costs and contingency
amounting to over 20 percent of the land acquisition cost. While it purportedly reflects the
experience of the NBC, this appears to be a very conservative assumption. An acquisition
strategy that focused on larger tracts of land would likely enjoy lower transaction and
contingency costs.

Alterative conservation strategies would reduce the contribution of both the land cost
component and potentiolly other cost componeniy

In the most recent iteration of the financizal analysis for determining & habitat mitigation fee,
other cost compenents incredsed more zignificantly than did the land cost component. Figure 5
illustrates the trends in the cost components of the NBHCP over time. The proposed NBHCP
conservation sirategy appears ever-more costly. This suggests that altemnative consérvation
strategies relying less on high and increasing operating, maintepance, and management costs and
more on maximizing the land acquired for habitat would better satisfy the charge to maintain and
increase habitat values in the Natomas Basin and would therefore have a more positive effect for
covered species.

The proposed NBHCP gives only passing mention to the potential for a conservation easement
strafegy n cojuniction with the fee title scquisition strategy. The economie analysis assumes all
acquisition is fee-title. While this may be a conservative assumptios, it overlooks potential
economies and works to the disadvantage of a sivategy involving a higher mitigation ratio.

Most other habitat conservation plans that are based on conserving suitable habitat lands in
active agricultural use rely on such a strategy, in combination with a higher mitigation ratio such
as | 1o 1. Conservation sasements have become a widely used tool to gain a public interest in
land—allowing unagmng agricultural use and allowing the landowner to retain fitle to the
property while receiving current value for development rights foregone.

Hansrath Economics Group
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In practice, casement market values are determined by an independent appraisal of the property,
evaluating the value of the development rights forcgone by the landowner as a result of the
casement, Easement values also vary depending on the restrictions placed on the productive
value of the land. Research into the typical values for conservation easement purchases reveals a
wide.range of values reflecting the individualized and negotiated chargcter of such transactions.
The experieace of the California Department of Fish and Game's {CDFG) conservation easement
program for Central Vallcy wetlands is that easement vahues range from 25 percent to 75 percent
of fee title value. The Marin Agricultural Land Trust (MALT) cites agnculmral easement prices
ranging from 25 percent to 50 percent of unrestricted market value, averaging between 40
percent and 50 percent.

A conservation easement steatégy would result in economies in other aspects of the habitat
mitigation cost and therefore in the fee. Restoration and ephancement costs would be less if
more of the habitat were retained in agricultural use and not owned by the NBC, The trade-offs
would be less revenne-generating capacity from land owned in fee title and potentially higher
monitoring costs, but the end resuft might be lowér net costs overall. Given the escalation in
manzgement and operating costs and the endowment required 1o underwrite thess costs in
perpetuity, investigation of a less costly operations and management approach for the NBHCP
appears warranted.

Doss the plan epsyre adequate funding?

Unlike many other habitat conservation plans, the NBHCP does not vely on significant sources of
outside funding—i.c., state and federal grants, lecal public revenues, benefit assessments, major
landowner dedications. The NBHCP is based on development and land conversion occurring,
thereby trigeering the habitat mitigation requitements. The fimding base for the NBHCP is fees
on new development, supplemented by revenues froro leasing habitat preserves for rice and other
crop farming and from allowing waterfow] hunting on some preserve lands. Interest income
from up-front fees placed in an endowment also provides Jong-term funding. No broader base of
general public funding is tarpeted o supplement these effer:s

There are at least three concerns with respect to cnsuring adeqrate fundmg. First, the funding
plan should be able to respond to changes in costs over time. This is true in the carly years, s
aciual experience results in refinements to original cost estimates. It is also true in the later
years, as the land cost component is likely to become a sensitive factor. Second, the funding
plan should analyze revenues and expenditures and demonstrate, using conservative
assumptions, that costs are covered with some cushion for contmgenczes Third, the funding
plan should provide for the ability to respond to unforeseen circumsiances.

The economic analysis of the NBHCP demonstrates a fairly strong position on adequate funding,
short of a public or private guarantes.

The revised NBCHP calls {or, a1 a minimmm, annval review of the mitigation fee. Each year, the
fee is to be adjusted to account for the actual cxperience of the NBC in acquiring and restoring
préserves, managing the preserve system, and otherwise conducting operations. A fi nancial
mode} has been developed and refined over the years and now appears to provide a reatively
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flexible 100l to estimate fee levels based on new assumptions and the actaal expericnce of the
NBC. Since the onginal interim fee was sstablished in 1995, there have been five fee
ad}mtmeut& Recently, significant increases in restoration cost assumptions and administration,
operations, and management cost assumptions have driven the proposed fee increases.

The financial model developed for the NBHCP estimates cash flows over time based on
assumptions ahout the pace of development and fes revenues, the pace of land acquisition and
restoration, levels of operating costs and operating revenues, and interest income. In the model,
a contingency factor is allowsd 10 accurnulate and contingency revenues do not offset
expenditures, This is a conservative assumption; if centingency funds were assumed to offset
expenditures, this would reduce corresponding fee estimates.

The operations and maintenance (O&M) endowment compenent of the fee provides for on-going
financial support in perpetuity. After all fee revenue is collected, crop revenues and hunting
revenues are pot.assumed to be adequaie to fully fund the NBHCP in any given fiature year.
Towards the end of the permit period, a portion of the interest eamings on the Q&M Endowment
Fund (not the principal amount) sepplements operating revenve from crop leasing and hunting
revennes. Review of the October 2002 financial model indicates that operating revenues arc
assumed to fund about one-third of total administration/O&M expenditures in year 50 and
beyond, while the drawdown fiom the endowment fund supports the balance of O&M
expenditures. Tt the latest iteration of the fee analysis, the D&M endowment component of the
fee is based on providing a principle amount that generates enough interest to satisfy the required
drawdown plus 20 percent. Because of changes in a number of assumptions over time, the O&M

 endowment fund. component of the habitat mitigation fee has increased from $75 per acre in

1996/97 o $1,900 per acre in the October 2002 fee estimate based on the Draft NBHCP.

To pravide further assurances and to provide the ability to respond to changed circumstances,
beginning the 2001, the NBHCP funding plan included a provision for a Supplemental
Endowment Fund. The purpose of the sapplemr:mal endowment, funded by a separate
component of the habital mitigation fee, is to enable the NBC to acquire land in advance of
requirements or at higher Jand scquisition prices before fees can be adjusted. The supplemental
endowment could also provide for the ability to buy the last preserve lands afier all fees have
been paid, when, given the limited supply options and potentiaily, the need to fill out preserves
to satisfy the scquisition criteria, sellers are sble to extract a premium price that is pot coversd by
the available fees. The supplemental endowment component of the fee was first adopted in 2001
and. as of the October 2002 fee analysis, is now more than three times the amount originally
adopted. To improve the commitment to ensure adequate fanding, this component of the fee
could be raised even further withont jeopandizing development feasibility.

Altcmatively, in conjunction with & plan to preserve proportionally more of the Natomas Basin
as permanent habitst and open space through higher mitigation ratios, public fimding could be
committéd fo acquiring key preserve lands in advance of mitigation mq“uuememts Spreading the
costs of habitat conservation among a broader base of funding sources is often pari of the
political process of devising an acceptable plan. The general public benefit, as well as a broader
public responsibility for past habitat conversion, justifies sharing the burden of current habital
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conservation costs. Local, state, and federal sources are often committed to habitat conservation
plans as a demonstration of that public interest and public benefit. Preserves targeted for publie
funding would have high habvitst values and would most likely support public access.

Comments on absorption assumptions

It appears that the absorption assumptions are different in the various versions of the cash flow
analysis. This is important because these assumptions determine the pace of fee revene, the
duration of the “out years” when the plan would be dependent on operating revenues and interest
income, and the level of endowment fee required 1o supplement those operating revenues. The
March 2002 Final Repori states that a 15-year development period is assumed. (Final Repont,
March 2002, page 45.) The detailed cash flow schedules for land scquisition and restoration and
cnhancements in the April 2002 report appear to follow this assumption, showing fee revenue
only through year 21 (2016). in the October 2002 update, however, fee revenue continues

Recent actions by local government in the Naiomas Basin may have undermined key eleavents of
the proposed NBHCP conservation strategy. Under the proposed NBHCP, 19,400 acres of
agricultural lands and other undéveloped lands (canals, grassiand, osk groves, ponds, riparian,
ruderal, and tree groves) in currently unincorporated Sacramento Connty account for 70 percent
of the potentia) preserve lands to mitigate for the effects of urban development, (From Table 4.1,
Drafi Natomas Basin Habiat Conservation Plan, Appendix H: “Natomas Basin Habitat
Conservation Pian hnpacts to Proposed Covered Species”, prepared by CH2MHill, July 1, 2002.)
The balance of the potential preserve land is in Sufter County and much of that land, while
currenily zoned for agricultural use, is also designated in the Sutter County General Plan a5 long-
term Industrial-Commercial Reserve,

The proposed Sacramento Clty-County Natomas Joint Vision would allow 10,000 acres of urban
development to occur on the 19,400 acres of agricultural lands and other undeveloped lands
ideptified in unincorporated Sacramento County in 2001. At the same Lime, the proposed Joint
Vision establishes 2 program fof open space preservation within the currently wiincarporated
ares that, 10 satisfy a proposed 1 10 | ratio of permanent apen space to wrban development, would
claim virtually all of the remaining agricultural and ather undevelopsd land in the curvently
unincorporated Sacramento County parts of the Natomas Basin. Thiz balance between new
development and open spaceshsbitat under the proposed Joim Vision effectively renioves much
of the undeveloped portions of unincorporated Sacramento County from the potentisl supply of
preserve land for the NBHCP, The cxpectations engendered by this local govemmennt proposal
will inflate land values for preserves in imincorporated Sacramento County, particularly those
argas in the proposed expanded sphere of influence.

A likely consequence of implementation of the Joint Vision as proposed would be that
proportionally more of the NBHCP acquisitions would occur in Sutter County or out-of-basin.
The land values are substantialiy lower in those areas because there is more land available and
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less development pressure. With lower land costs for habitat land, higher mitigation ratios could

be supported,

1t must be noted, however, that both the prior and the proposed NBHCP require that 80 percent
of habitat acquisitions occur within the Natomas Bssin, in order to satisfy the goals of protecting
and enhvincing populations of threatened species found in the Natomas Basin. Up to 20 percent
of preserve acquisitions could occur in the designiated ovt-of-Basin Area™B”, only if the United
States Fish and Wildiife Service and the California Department of Fish and Game find that
teserves of adequate size, visbility, and habitat value can be established in the area and can
support the populations of threatened end other covered species. These lands are not known
currently to suppott the yange of species that make their home in the Natomas Basin, To dafe, no
out-of-basin mitigation acquisitions have been permitted.
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Center for Natural Lands Manng

A non-profil orgRmization for Yhe protection & management of nat

Decemnber 1, 2002
James Pachl

817 14" Street
Sacramento, CA 95814

Dear Mr. Pachi:

We understand that you are representing Friends of the Swainson’s Hawk and the
Sierra Chub Mother Lode in their discussions of the Natomas Basin Habitat
Conservation Plan (“NBHCP™). The Center conducted a study of the mitigation fee
elements in 1997 that reviewed land costs, agriculture and hunting revenues,
restoration costs and an endowment for long-term stewardship.

For your reference, the Center for Natural Lands Management is a 501{c)3 nonprofit
organization whose mission is the stewardship of endangered species lands and

weetlands, The Center organized in 1990 and presently manages 43 preserves and over
50,000 acres as landowner, holder of conservation easements, and under contract with

| government agencies. My expetience with the Center is as advunistrative director and
' director of special projects including land acguisition angd the Property Analysis Record

software which prepares stewardship plens and budgets. My education and previous

| work was in regional economics as 4 developer and consultant.

At your request, I am providing a review of the current fee documentstion as compared
to the goal of achieving “Adequacy of Funding” fo the “Maximum Extent Practicable™
as defined by the court in jts review of the NBHCP Current fee documentation
includes Appendix A, Final Report, Fronomic Analysis of the Natomas Basin Habitat
Conservation Plan, March 23, 2002 and the Revised Fee Estimdite based on Draft
NBHCP, October 11, 2002. The components of the fee réviewed here include land,
restoration and stewardship.

Fee: Land Component

The land acquisition coniponent of the fee is set at $3,000 for the % to one acre
mizigaﬁon raguirement or 56,000 per acre of land. The only prices refleciod in the
malysis are for purchases by the Natomas Basin Conservancy. Ofthese nine pancels,
all but three small parcels kad been purchased in the Sutter County portion of the Basin
and averaged Jess than $6,000 per acre,

1t is appareni that the proposed fee is questionable after examining move recent
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purchases which range from $7,500 1o $11,000 per acre. ‘The report cites the reason for
excluding more recent high prices (Final Report, March 2002) ix a “spike™ due to the
“requirement that the City purchase habitat lands in specified aréas within the Basin™, It is
cormmon, however, for land owners to understand the desirability of their properties and land
buyers to seck lands with particular characteristics relating to transportation, neighboring uses and
so on. Rather thas a spike, it it likely that prices throughout the Sacramento portion of the Basin
are inceeasing in reaction to both development potential and Conservancy guidelines. Neither the
Conservancy nor any other land buyer can be expected to select lass than desirable property in
order to lower land prices.

As an indication that the Conservancy’s guldelines have not affected prices i the recognition that
these most vecent purchases have been made by developers (and donated to the Conservancy)
rather than the Conservancy itself. The Conservancy’s guidelines, thevefore, had no more impact
on proparty prices than development presaures overall,

Since the Joint Vision announcesnent, many Jandowners are convinced that development is
expected to occur throughout much of the Basin, Since conservation covers only a minor partion
of the basin under the present NBHCP, it seems apparent that land prices for development will set
the pace. As such the fee component for the NBHCP should be based at miminm upon the
actual land sales for the Conservancy and preferably upon land sales in genecal,

By setting the land component of the fee according to comparable sales in the area, the
Conservancy can compete for the parcels that best serve the creation of a meaningful preserve for
the specified species. Inevitably over lime, the purchases for conservation must concentraie on
speeific parcels to fill out a preserved area ¢r 10 provide connectivity. This phenomenon is true of
all purchase programs whether for conservation or for private development and regardiess of
-whether the Conservancy or the development commumty is actuslly doing the buying. The land
wornponent must be sufficient to cope with this eventuality.

In addition, by seiting the price at this level, the development community will have an incentive to
mitigate by purchasing fands and donating them to the Conservancy. Their greater secrecy, size,
and contacts may help them save 3 portion of the fee. In this case, the landowner has the benefit
of a broader set of potential purchasers which better assures a market-driven land price.

Conelusion: To achieve adequacy of funding, fhe land component should be set at the average of
conservation prices AND development prices for the entire area outside the currently permitted
development zove.

» Fee: Restoration Component

The restoration component in the original NBHCP in 1997 was $279 per acre. The Center’s
repart at the time estimated a cost of $7,694 per acre based on the cost of other wetland projects
and understanding the difficulties of erosion, plant maintenance, and imvasive-exotic plants, Since
that time, the cost of restoration fee has already increased to $5,200 based upon the experience of
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the Conservancy to date in restoring an actual property. However, none of the restoration
projects is complete in terms of plant maintenance. It must be expected that a complete
restoration project will cost in excess of the Conservancy's costs to date.

Conglusion: To achieve adequacy of funding, the restocation component should be basexd on
historic costs and estimated costs to complete restoration of 2 site,

. Fee: Stewardship Component

‘The cost of stewardship in the original NBHCP in 1997 was $116 an acre. The present prediction
is $756,585 in administrative costs per year plus approximately $124 per acre in field costs per
year based on an estimate of actes under mapagement from cash flow. (See Table 2 which was
created because no assumptions for absorption have been provided in the Economic Analysis).
Field costs are said to be predicated upon the Wildlands report (Site Specific Management Plans
Jor the Natomas Basin Conservancy's Mitigation Lands, 2000) which works out to $119 per acre
plus adnsinistration, The management costs in the Management Plan estimated by Wildiands uses
as a4 sample a specific group of parcels totaling 1,296 scres described in the table below,

The difficulty here is understanding the how the $756, 585 per year in administrative time and
costs will be spent. Understanding their allocation is relevant since administration is such a large
component of management costs-averaging 40% of total management costs over the fiest 25 1o
30 years of operation. Administration as & percent of total management is typically significantly
less ranging between 20% and 30%. The higher proportion of administration costs in the
Economic Analysis may indicate 2 underestimate of ficld costs as compared to administrative
costs 1o the detriment of the properties and species.

In fact, the fieid costs envisioned by Wildlands do exchude severs| distinct tasks necessary to
management. If these items are not inchuded in the adridnistrative costs, the stewardship
component would require a sigaificant adjustment. However, the Economic Analysts does not
address whether these necessary tasks are covered in the burdget for adminisiration.

Wildlands Sample Project for Stewsnrdship Estimates

Type Acres ~ Proportion
Total N 1206 100%
Restored Marsh 324 o 25%
Rice Production B 50%
Upland ‘_ 324 25%
Managed | as|  am
Unmanaged N 63%

As shown in the table above, Wildlands envisions no management for the rice lands and much of
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the uplands. In fact, just 475 of the 1,296 acres are considered managed of which 325 are
wetlands and 150 are uplands. Since there are obviously tasks for the remaining tands, it muist be-
presumed that they are either neglected or that they are conducted by administrative personnel but
are not reflected in the NBHCP. Examples of such tasks include the following.

Qutreach-As development occurs and as-acquisitions take piace in Sacramento County,
there will be increasing numbers of hames and businesses in the vicinity of the preserved lands.
The potential and likelihood for use by neighboring residents will not be controlled by the
misiram amount of fencing including in the projected management numbiers. Outreach includes
involving the community in the management of the preserve through meetings, talks, and
materials in order to help protect it.

Visitation-The Plan calls for docents to be trained and to conduct any visiiation allowed
on the conserved Jands at no cost to the program. Most docent training programs involve one
and one-half to two persons dedicated to training and management of docents and visitation.
Dacents are not free.

Huntmz-The Plan calls for income from nmting but no costs. In actuality, it is lilkely that
a contractor or staff will be involved in issuing permits, collecting fees, constructing and
monitoring the condition of blinds, making and installing signs, and patrolling for compliance with
bunting rules, and correcting noncompliant activities. No deduction from anticipated hunting fees
is made to account for these tasks if conducted by a contractor,

Rice Farming-The Plan calls for revenue from rice land leasing but inclades only a single
task mcompassmg 16 hours per site for field employees covering coordination with the facmer.
However, the rice farming program requires far more work inchuding preparing and negotiating
lease agreements, collecting rents, patrolling for compliance and potentially enforcing compliance
on the occasionally recalcitrant lessee.

Management Plans-Except for the Plan prepared by Wildlands no additional management
Plans for additional parcels or updates of management plans are contemplated.

Pest Management-The Plan calls for control of beaver and muskrat, but since the
preserves will increasingly be near development, and since giant garter snake is a concern, control
of cats will be a necessity.

Water Testing-No item is shown in the Plan for water testing.

Conclusion: To achigve adequacy of funding, it should be determined that the administrative
budget is expected 1o cover these otherwise unfunded tasks or that the stewardship budget should
| be adjusted.

. Sataries

The level of salaries for field employres may be adequate for untrained personnel but is low for
trained personnel experienced with the properties and their history. Sataries mclnding benefits for
long-term employees are likely to increase faster than inflation as they gam expmance The cash
flow excludes inflation which is appropriate but also excludes any merit gains in salaries.

| Conglusion: Staff compensation abave inflation should be shown on cash tlows.
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. Economies of Seale

The most effective preserves in terms of their abifity to protect species are larger preserves with a
high ratio:of interior area to the length of edge. For example, a 100 acte preserve could have a
minimum ratio of 521 and a 1000 acre preserve would have a minjmym ratio of 1650 or over
three times the amount of interior area 1o edge as the smaller preserve. The hiterature cites the
“edge effect” of snch things as roads, developrent, invasive-exolic species, pesticides and pets on
species within a preserve. To the extent the edge is reduced, the condition of apecies populations
is improved,

The edge cifect is very apparent in the managemant of the Center's preserves resulting in small
preserves costing more per acre to manage and defend than Jarger preserves, In addition, the
Center conducted a study of management costs at existing presseves in 1994 funded by the
Environmental Protection Agency that clearly demonstrated the economies of scale of larger
preserves. The level of impacts from the edge is directly correlated to management tasks and,
therefore, costs. As an indication of the value of economic information on preserve management,
EPA has recently funded an updated study of management costs for projects in California, Oregon
and Washington.

Understanding the benefits of economies of stale to both species populations and management
costs, the primary goal of the NBHCP to establish a system of preserve that will support viable
populations of certain species conflicts with the expectation reflected in the Eemanﬂc Analysis
that lands should not be designated for purchase in order to restrain land prices, To develop
significant and connected preserves, parcels adjacent ta existing presesved lands will inevitably be
identified as potential scquisitions. To deny the Conservancy this ability is to prevent the
establishment of an effective and efficient presesve system.

The benefits of scale also reflect on the NBHCP ratio of % acre preserved to 1 acre developed.
As acquisitions to-date have resulted in spatially disconnecied preserve areas, significant new
acqnmrtmswlll have 10 occur to develop = system of preserves that will actually protect the
species. Whether an cffective and efficient preserve system with visble populations of each species
can be accomplished under the current ratio without extracrdinary management efforis to crowd
and manipuiate individusls is highly questionable.

Conclusion; Preserve lands should be planned to provide an effective preserve system and
efficient management program.

Maximum Extent Practicable

The requirement under the courl order is to establish “adequate funding” to the “maximum extent
practmable" The Economic Analysis purports to define the maximum extent practicable by
comparing the resulting habitat fees of the Natomas area with these in other locations. While the
report notes that “no two habitat conservation plans are alike™, it is instructive fo understand
where the differences occur.

Cilwpanatomaxepwew § 10107 5
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The biggest difference between these plans is in the values of the land involved. Most of the
HCP’s listed are not planniog to mitigate in areas under speculstive pressures to develop. Many
are not even adjacent to land considered developable. For instance, the Metropolitan Bakersheld
HCP is purchasing tand in the western Kern County where prices range between $300 to $500 per
scre and is miles from any utilities. Similarly,. the Coalinga program is concemned with kit fox
habitat in the valley and coastal hills where land is very inexpensive and development pressunes
even for agricoltural uses are minimal,

Neither the Bakersfield or Coaling projacts contain wetlands or require restoration of wetlands.
Restoration of grasslands may be needed in a very lirnited way. Even vernal pool programs such
as South Sacramento are more interested i protecting existing wetlands rather than restoration of
wetianids which reduces the cost of thai component in their fee structure,

The only program that is comparable to the NDHCP is San Joaquin County where both
development pressures and wetlands are involved. The fee here is over £9,000 per acre for vernal
pool grassland which indicates that such levels are appropriate in the fist growing Central Valley
cities.

Conclusion: Fees for programs that are not comparable to the subject are not an indication of the
“Maxirmum Extent Practicable™ while fees such as that for San Joagquin County do indicate that 2
higher fee is, indeed, practicable

Second, the Econamic Analysis compares total fee structures in communities to that in Natomas,
It should be recognized that the development industry, while not igncring fee structures, are far
more interested in the total cost of the lot which includes land, lot improvement costs,
infrastractyrs and fees, Non-habitat district fees are a particulacly inappropriste comparison since:
they often pay for lot improvement costs and are therefore interchangesble with other costs. One
community or project may use more district fees to pay these costs than another but the total lot
improvement cost may be identical.

Since land and the rest of lot improventerit costs usually move inversely with each other, it is of
little import to know either one or the other without knowing both. Therefore, the comparison of
fee structures by themselves is of little value in determining the maximum cost practicable to the
development industry. Within the wide range of choices for land and lot improvements, builders
tiave a far greater ability to manipulate components to create a marketable product than is
apparent from the Economic Analysis.

Further the impact on house value is very small. The total of land and land improvements is often
considered appropriate if it ranges between 25 and 30% of the total house price. Ifthe price of
housing is therefore, $315,000 on average and the density averages five units per acre, the total
lot cost can be $78,750 to $94,500. The NBHCP pait of the lot cost is 1.5% for Stenario 1
(35,993 divided by 5 or $1,198) and 2.2% for Scenarjo 5 ($10,582 divided by S or $2,116). In
comparison, bailders look for profit margins of about 12% 1015% of the price of the home or
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zbout $38,000 to $47,000 per house.

Conclusion: The very small component of house price represented by the NBHCP fee shouid not

» be limited to a fiure that does not serve the purpose of the NBHCP overall.

Thank you for this opportunity to review the fee proposal for the Natomas Basin Habitat
Conservation Plans. 1 will be happy to answer any questions you might have.

Brenda Pace
Special Projects

O Swpinotomaareew 1702 7
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Table ]
Land Price by County and Date
Acquisition for Natomas Basin ACP

Sacramesito County Sutter County
Acres Date Price Per Acre Acres Date Price Per Acre
15920 | 1999 3,005 |
13899 | 1999 3,246
4020 | 1999 3474
22668 | 1999 3,600
13249 | 1999 3,600
267.99 1999 4,000 |
33]._21 1999 4,000 |
24138 | 2000 4,500
926| 2000 4,200
| Not Reported As of Revised Fee Estimate Oct, 2002
il — e Dot 20
96.46 2002 11,000
31150 | 2002 11,000
573,56 2002 7,500
50| Pending 3250
6683 | Pending 8,250
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Friends of the Swainson’s Hawle W il Qne:

| 817-14th Street, 100 Sacramento California 95814
(916) 447-4956 (916) 447-B6BS fax
www.swainsonshawk.org

December 5, 2002

Field Supervisor

U.S. Fish and Wildlife Service
2800 Cottage Way, W-2605
Sacramento, CA 95825

Re: Comments on Draft Natomas Basin Habitat Conservation Plan, dated July
25, 2002 and Associated Draft Envirorunental Impact Statement/Environmental impact
Report

Dear Sir or Madam:

[ Friends of the Swainson’s Hawk submils these comments in addition to co-signing the
comment letter from five environmental groups. The purpose of this letter is to provide
more detailed comment on points made in the joint letter. We urge US Fish and Wildlife
and California Department of Fish and Game not to approve the Natomas Basin Habitat
. Conservation Plan and Authorized Development as submitted.

November 1, 1994, demonstrate i

CDFG criteria in the Staff Report inclade:
» Project review requires consideration of nest sites within a ten mile radius.
{p-1

* Project review requires consideration of habitats including alfalfa, fallow
fields, beet, torato and other low-growing row or field crops; dry-land and
irrigated pasture, rice land when not flooded and cereal grain crops (includ-
ing corn after harvest). ( p. 2}

» “The prey base (availability and abundance) for the species is highly
variable from year to year, with major prey population (small mammals and
insects) fluctwations occurring based on rainfall pattems, natural cycles, and
agricultural cropping and harvesting patterns. Based on these variables,
significant acreages of potential foraging habitat {primarily agricultural

Jands) should be preserved per nesting pair {or aggregation of nesting pairs)
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to avoid jeopardizing existing populations. Preserved foraging areas should
be adequate to allow additienal Swainson’s Hawk nestling pairs to success-
fully breed and use the foraging habitat during good prey production
years.” (p. 6}

* “Prey abundance and availability is determined by land and farming
patterns including crop types, agricultural practices and harvesting regimes.
Estep (1989) found that 73.4 % of observed prey capltures were in fields
being harvested disced, mowed or irrigated. (The staff report also indudes
the foraging habitats listed above from Estep 1989.)

» To mitigate for the loss of foraging habitat (pp. 11-12}, projects within 1
mile of an active nest tree provide either a 1:1 ratio (where only 10 percent
of the lands are actively managed for the SWH or a .5:1 ratio where all the
mitigation lands are actively managed}. Projects within 5 miles but greater
than one mile provide .75:1 ratio of mitigation lands under fee title or con-
servation easement. Projects within 10 miles but greater than 5 miles pro-
vide 5:1 ratio with lands protected through fee title or conservation ease-
ment. Projects must also provide fees for long-term management. (p. 12)

There is significant conflict between the Staff Report and other reports and comments
by Swainson’s Hawk biologists on the one hand, and the rationale provided in the
NBHCP and the EIR/EIS on the other hand. The NBHCP and EIR/EIS explanations for
the Swainson’s hawk mitigation program and its value for avoiding reduction of loss
and recovery, minimizing take, maximizing mitigation and reducing significant impacts
\ t0 less than significant lack credibility and scientific backing.

These conflicts include:

a. The NBHCP and EIR/EIS do not assess the species impact and mitigation programs
in light of the Staff Report quoted above, the only existing guideline for assessing miki-
= gation programs for the Swainson’s Hawk,

F b. The NBHCP and the EIR/ES do not look at all nesting sites within 10 miles of the
. Natomas Basin in order to assess impacts on all affected Swainson’s hawk nesting pairs.

" ¢. While the guidelines consider all agricultural lands used for forage by Swainson's
Hawk and do not devalue some in relation to others, the NBHCP and EIR /EIS consider
non-rice (row or field erops) as lower quality foraging habitat than alfalfa, pasture and
native grasslands. Neither the staff report nor the Estep (1989} study cited support this
L conclugion.

" d. No consideration is given in the NBHCP or EIR/EIS to the number of foraging acres
needed per nesting site to maintain the existing nest sites. With 43 breeding pairs, and
assumning that of the 9,000 acres in the Swainson’s Hawk zone, 2,187 acres are managed
for high quality forage, the per active nest yield is 51 acres. What evidence exists to

Page 2
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support the conclusion that 51 acres is ample? Does availability of 27.5 acres of marsh
edge, distant from nests in unknown locations at some time in the future add apprecia-
bly to the per nest forage available? To what extent is the mitigation program depen-
dent upon the voluntary actions of private farmers in the Swainson’s Hawk zone, and
the County of Sacramento’s 4,000 acres of airport buffer lands, to provide the necessary
forage to sustain the Swainson’s Hawk population? Nate that independent biologists in
" 1992 estimated the habitat need per nest at 2500 acres (see attached).

" e. The NBHCP and EIR/FIS identify 62 nesting sites in the Basin. However,
only 24 were successful nests in 2001. {Estep found the comparable numbers
in 2002 were 70 and 24.) On page ITI-18, T. Roscoe, CDPG personal communi-
cation, is quoted 88 saying that one in three nest sites are successfully utilized
each year. These documents do not identify comparable nesting habitat data
for areas adjacent to the Basin.

The NBHCP and EIR/EIS conclude that: “Foraging habitat is probably not
currently limiting because of the large amount of agricultural fields available
in the the Natomas Basin and surrounding areas and the ability for
Swainson’s Hawk to forage over larger distances.” This conclusion ignores
the fact that there are other nesting populations in the areas adjacent to the
Basin that are appropriate for foraging and that other nesting populations
may also be using the foraging lands in the Basin, It ignores the fact that
other raptors are also using these Jands for forage. It also does not address
the fact that if only one out of three nesting sites is successful, the nesting

= habitat is not the limiting factor on the population.

[ f. The NBHCP and EIR/EIS document the types of habitat lands in the Basin
and describe the amount and type of lands to be acquired for mitigation
under the one-half to one mitigation ratio intended to offset all species im-
pacts from development in the Basin. The mitigation for Swainson’s Hawk is
acquisition and management of upland habitats. ‘

The mitigation ratio for SWH in the NBHCP is well below the recommended mitigation
ratic in the Staff Report. The proposed plan requires that within the next 50 years,
2,187.5 acres of upland will be acquired by the Natomas Basin Conservancy for all
permittees, City, Sutter and Metro Air Park. This represents 25 percent of ail land ac-
quired for mitigation (8,750 acres). These 2,187.5 actes are to be largely (but not exclu-
sively) managed for Swainson’s Hawk foraging. In addition, the HCP claims that 1,184
acres of marshland edges will also be managed for Swainson’s Hawk foraging (V11-15).

In contrast, the NBHCP and EIR/EIS identify the loss of Swainson’s Hawk habitat
lands at 8,785 for the authorized development in City of Sacramento and Sutter
County {i.e. not including Metro AirPark} (IV-14-15). Of these, 3,844 acres are identified
as within one mile of a Swainson’s Hawk nesting site { in or along the Sacramento River
adjacent to the Basin). [Fallow rice Jands and rice land and marsh edges were pot
included in the estimate of lost lands.]
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Therefore the mitigation ratio for the NBHCP for Swainson’s Hawk is .25 to 1. Under
the CDFG staff report on mitigation, the acquisition of habitat lands to mitigate for
impacts on the Swainson’s Hawk would have been four 1o five times as much. Total
upland mitigation land acreage likely would have been closer to 8,000 to 11,000 acres if
the Staff Report recommendations were followed.

Independent biologists who have assessed the needs for maintaining Swainson’s Hawk
population in the Basin have identified the habitat preserve land requirement at 10,000
11,000 acres of land managed in uses compatible with Swainson’s Hawk foraging needs.
(BIP Associates, SAFCA Swainson’s Hawk and Giant Garter Snake Draft Habitat
Conservation Plan, 1992). This estimate was made prior to current information aboult

| the level of nesting in the Basin.

" g The Staff Report does not address the issue of acquiring habitat lands in areas distant

from the affected nesting pairs. The 1997 Natomas Basin HCP required all upland
habitat lo be acquired in the Basin. However the NBHCP contains no such acquisition
requirement. Since up to 20 percent of total required habitat aoquisitions.can be out of
basin in the 2002 NBHCP, up to 1,750 acres may be purchased outside the basin. If all
the land purchased outside the basin is upland, this will leave only 437.5 acres of
Swainson’s Hawk habitat preserved in the basin. The NBHCP and EIR/EIS fail to
explain how 437.5 acres of foraging habitat in the Basin can Rully mitigate the loss of
8,785 acres of foraging habitat in the Basin. Alternatively, the NBHCP and EIR/EIS
could explain why they have not required all upland habitat to be located within one

[ mile of a known nest site for Swainson’s Hawk in the Natomas Basin.

Most of the impacts on Swainson’s Hawk come as a result of City of Sacramento devel-
opment; 75 percent of the foraging habitat loss {6,925 acres) is in the

City of Sacramnento and 89 percent of the prime foraging habitat lost is in the City (3,679
acres). The preponderance of nest sites in the Basin are south of Elkhorn Bivd. (31), and

most are in close proximity of the foraging habitat that is now or very soon will be lost.

Very few nest sites are close to the Sutter County portion of the basin. The NBHCP at
VH-16 states that “Given the relatively low value foraging habitat and the minimal
numbert of existing nesting trees, the Sutter County portion of Natomas Basin is neither
critical or unique Swainson’s hawk habitat and i5 not critical to the species survival or
recovery.” il stales at VII-14 that in the City’s Permit Area, loss of habitat could poten-
tially adversely affect the continued existence of the species in the Basin, “absent the
avoidance, minimization and mitigation measures of the NBCHP.”

Neither the NBHCP nor the EIR/EIS assess the impact on the Swainson’s Hawk popula-
tion of the timing of mitigation. No link is made in the NBHCP to enstire that the forag-
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acres could be classified as meeting this criterion. These scattered parcels are part of a
250 acre minimum acquisition in the Fisherman’s Lake area required by the Settlement
Agreement between environmental groups and the City.

Under the inadequate mitigation ratio of the NBHCP, the City is supposed to have
acquired 525 acres of upland to offset the impact of the development already completed.
Even had the NBC acquired these lands, they could not have fully mitigated for the loss
of thousands of acres of foraging lands that have been paved over since 1997. The
Natomas Basin Conservancy has acquired almost 2,800 acres of mitigation land since
1999. Almost all of this land is either rice land ot hag been converted to managed marsh.
Al present, NBC does not meet the proposed requirement that 25 percent of the mitiga-
tion holdings be upland.

There is no timetable or deadline for achieving upland preserves and enhancement in a
way that minimizes the impact of loss of foraging habitat in the City of Sacramento. It
is possible given the NBHCP requirements thal the acquisition of uplands and enhance-
ment of these lands could be delayed for a number of years. Most of the existing
Swainson's Hawk foraging habitat that is not developed or to be developed by the
applicants is in Sacramento County and the land purchased to date by the Conservancy
(exclusive of acquisitions in Sacramento County required under the Settlement Agree-
ment) is in Sutter County because land prices are cheaper in Sutter County.

During the period of operation of the 1997 NBHCP, NBC acquired 1,651 acres at an
average price of $3,824. [The only upland acquired was located in the far northeast
corner of Sacramento County, far from any known Swainson’s Hawk nest. It has since
largely been reconstructed as a wetland.] The only land acquired in the Swainson’s
Hawk zone was in the Fisherman’s Lake area under the Settiement Agreement. 1t
included approximately 96 acres (mostly in rice but to be converted to upland} at
$11,000 an acre, 40 acres at $10,000 and 116 acres at $8,250 an acre. These mostly upland
properties are in dn area whete nesting density is the highest in the basin. These pur-
chases were made only because of the Settlement Agreement requirements.

Given the price differential, there is no reason to believe that the mitigation for SWH
habitat destroyed by the City’s urbanization will be acquired any time soon absent a
requiremnent to do so in the NBHCF. Under terms of the proposed NBHCT, the NBC
could put off buying upland until after the City is fully developed. Showuld this oocur,
the substantial impacts of the loss of foraging habilat due to City authorized develop-
ment would not be mitigated or minimized to the maximum extent practicable, or at all.

There are no guarantees that there will be a market for the Sutter County lands pro-
posed for industrial and commercial purposes. 1f Sutter does not develop, and City fees
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are spent on wetland mitigation lands, the upland mitigation lands would not be ac-
quired. Moreoves, if Sutter County does develop, itis our understanding that the major
landowners will mitigate with rice lands that they own, rather than pay an acquisition
fee. These are plausible scenarios that would leave the City's impacts on Swainson’s
Hawk habitat largely unmitigated.

Nothing in this plan protects the nesting and foraging habitat in the County
of Sacramento portion of the Swainson’s Hawk zone. This important area is
simply assurned to remain “as is” with the possible exception of acquisition of
reserve lands that would be more intensely managed for Swainson’s Hawk
forage. This assumption relies on voluntary actions by private land owners
and the County of Sacramento. These assumptions are unwarranted as evi-
denced by recent habitat destruction by the County Department of Airports,
numerous development approvals by the County of Sacramento in or near
the Swainson's Hawk zone, and continuing development applications and
expectations by landowners in the Swainson’s Hawk zone.

Meanwhile the City has applied for a permit which would include develop-
ment of 180 acres within the Swainson’s Hawk zone. To be consistent with
the conservation program proposed, and to provide protection for nesting
and foraging Swainson's Hawks in the Swainson’s Hawk zone, the regulatory
agencies should deny a take permit for any lands west of El Centro Road in
the City’s application that have not already been developed.

As explained elsewhere, the NBHCP assumes owners of contiguous parcels in
the Swainson’s Hawk zone to voluntarily sell lands or conservation ease-
ments to the NBC at affordable prices. The NBHCP fails to establish any
rationale why these votumary actions are likely to happen, particularly given
the history of acquisitions to date, and the proposals for future additional
development in the Basin,

in addition, the NBHCP and FIR/EIS claim that marsh edges will be used for
Swainson’s Hawk foraging to help mitigate for loss of foraging lands in the
City of Sacramento. Again, the timing for availability of marsh edges and
02-10 { their at some distanwe from Swainson’s Hawk nests impacted by develop-
ment makes reliance on this source of additional prey very questionable.

oz11 [ 3 Draft NBHCP and EIR/EIS Assertion that Impacts on Swainson’s Hawk Will Be
Less than Significant Is Not Supported by Evidence in the Documents.

The draft NBHCF and EIR/EIS assert that the irnpacts of the authorized develo
on the Swainson’s Hawk and its habitat will be less than significant. The EIR/EIS (4-
76) states that :

“few territories. . , are likely to be abandoned as a result of the project
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reduction in foraging habitat acreage for the following reasons:

* Loss of potential foraging habitat-would primarily occur away from
nest sites where it is less valuable to nesting Swainsons’ Hawks

» Maintenance of foraging habitat in the Swainson’s Hawk Zone
would be a focus of the proposed action, and most of the nest sites are
located in this zone

# upland reserves would be managed to provide better quality forag-
ing habitat for Swainson’s Hawk than is provided in agricultural fields

» Foraging habitat is probably not currently limiting bécause of the
large amount of agricultural fields available in the the Natomas Basin
and surrounding areas and the ability for Swainson’s Hawk to forage
aver larger distances.

Lastly, upland reserve sites in the Swainson’s Hawk Zone would be
acquiried with habitat contiguity as a primary consideration. The
acquisitions by the Conservancy would ensure that substantial
amounts of Swainson’s Hawk habitat would be maintained in close
proximity to cccupied nesting habitat.. . . . selected using a strategy
Hhat maximizes the Conservancy’s ability to maintain Swainson’s
Hawks in the basin {. . . not tandomly selected. . ..). For these reasons,
the reduction in foraging habitat associated with the covered activity of
urban development is not expected to result in the loss of territories
associated with nest trees located outside of the development areas.
Therefore the proposed Action’s conservation program for Swainson’s
hawks would reduce potential impacis to Swainson’s hawks to a less-
than-significant level.”

Fu'rther detail is provided at 4-72 and 4-73 regarding these points. The [un-
founded] assertion is made that “Nonrice crops {e.g. row crops) are used less
{Estep, 1989; Babcock; 1995) and considered poorer quality foraging habitat
for Swainson’s hawk than native grasslands, alfalfa and pasture. Upland
habitat in the reserves would be alfalfa or native grassland and would be
managed specifically to provide foraging habitat for Swainson’s hawk.”

The findings regarding the Swainson’s Hawk Conservation program in the NBHCP and
the findings of the EIR/ BIS are not supported by independent biclogical expertise,
known scientific information, previous findings by the regulatory agencies and the

| requirements of the NBHCP,

Assumptions about where and how much habitat for Swainson’s Hawk will be acquired
are based on assumptions about how the plan will operate not on requirements of the
plan. For example, nothing in the NBHCP requires that upland habitat be acquired in
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the “Swainson’s Hawk Zone” or that “substantial amounts of habitat would be main-
tained in close proximity to occupied nesting habitat,” These are priorities and prefer-
ences and not requirements of the plan. Acguisitions to date do not achieve the stan-
dard identified in the EIR/EIS as resulting in less than significant impacts. (See below
for discussion of imbalance between upland habitat lost and upland habitat conserved
 to date.)

 The NBHCP and EIR/EIS do not document that the foraging lands being converted to
urban uses are far from the nesting sites served. {"Lose of potential foraging habitat
would primarily occur away from nest sites where it is less valuable to nesting
Swainsons’ Hawks.”) The BIR/EIS and NBHCP identify over half of the foraging lands
ins the Basin as within one mile of a nest. They do not identify the maximuum distance of
foraging lands from a nesting site. Inspection of the map in the NBHCP and EIR/EIS of
nesting sites demonstrates that the foraging lands being deslroyed by urbanization of
the City are within 2 miles of an 1997 nest site and no part of the Basin is greater than
five miles from a nesting site. The foragmg lands destroyed by C:ty urbamzauon are
wlthm Ewe miles of the nests aleng the rwer he (]

The NBHCP and EIR/EIS fail to establish any biological basis for the assertion that the

lands acquired would be managed to produce the foraging value of the foraging lands
destroyed.

Neither the NBHCP nor the EIR/EIS provide documentation that lands in the
Sutter County portion of the Swainson’s Hawk zone, mostly rice fields, could
be managed for high quality Swainson's Hawk foraging habitat when to date
they have provided very little habitat for Swainson’s Hawks.

The NBHCP and EiR/EIS rely on judgements about the relative value of
different types of foraging lands that are not supported by any evidence.
Neither Estep {1989} nor the CDFG Staff Report (see below) supportthe
assertion that non-rice crops have Jower foraging value than grasslands,
alfalfa and pasture. Nor does the NBHCP and EIR/EIS provide any evidence
that 2,175 acres of land managed in grasslands, alfalfa and pasture can pro-
vide at least the forage value of all the foraging lands to be destroyed (over
8,000 acres}) in add;tmn to the ongmal fm'agmg value of the preserved lands.

‘While it is possible that upland acquired may be converted from rice lands or

orchards, it is also likely that such lands would not be closely located to active
Swainson’s Hawk nests. Nesis are located near the best forage. If habitat
land is o be acquired near dense nesting areas, it is much more likely that the
upland acquired will have been foraging habitat for Swainson’s Hawk. The
NBHCP and EIR/EIS do not explain how such lands could be so fully en-
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hanced as to produce five times as much prey as presently produced. Nor do
they explain why it would make sense lo acquire lands presently not used for
Swainson’s Hawk forage that are located at a greater distance from prime
nesting areas, and invest heavily in them to increase forage values, instead of
‘acquiring Jands next to existing nest sites to make sure that habitat values are
L sustained and improved Lo sustain existing nesting pairs.
The NBHCP and EIR/EIS document that very little of the land in Natomas
has been used for alfalfa production. One strategy for increasing habitat
values would be to substantially increase alfalfa production in the Basin by
using preserve lands for that purpose. While most experts agree that alfalfa
fields provide high forage value and are attractive to Swainson’s Hawks,
nowhere in the NBHCP is there analysis of how much land in the Swainson’s
Hawk zone could be acquired and converted to alfalfa production, and what
the resuiting habitat improvement would be. Are there barriers to alfalfa
production in the basin?

The new information developed as part of the EIR/EIS prooess has revealed that un-
derpinnings of the mitigation program in the 1997 NBHCP were not supported by
biological evidence. Specifically, the myth that the Natomas Basin was a mix of habitat
and non-habitat was not supported by the GIS analysis that documented habitat types
in almost all of the Basin that supported either Giant Garter Snake or Swainson’s Hawk
and other species. In 1997, the regulatory agencies argued that the one-half to one
mitigation rakio was acceptable for a Basinwide plan because it included mitigation at
the same ratio for every property developed regardless of habitat value. The EIR/EIS
alternatives analysis demonstrated that this myth is not supported.

The EIR/EIS also develuped information about alternative mitigation programs that
would increase the amount of habitat protected. These alternatives were identified as
environmentally superior to the proposed plan.

The NBHCP at 1-25 to I-27 summarizes the changes made in the NBHCP between the
1997 and 2002 versions. However, the revisions addressing the mitigation ratio and
other basic assumptions of the NBHCP are conclusory rather than analytic, and do not
. make use of new information to explain the findings made.

[ The court-ordered redrafting of the NBHCP and preparation of an EIR/EIS have pro-
vided new information to the design of a habitat conservation plan for Natomas Basin.
The NBHCP at 1-23 to [-24 summarizes the chronology of NBHCP preparalion since
August 15, 2000 when Judge Levi held that the record did not support he Service’s
findings in issuing an ITP to the City of Sacramento. Missing from that chronology are
events indicating that political pressure was applied to ignore the new information,
accelerate completion of the NBHCP and address only a limited set of questions in the
reviISions.,
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We are appending a letter dated December 14, 2001 from Sacramento area Congres-
sional representatives, Robert Matsui and Doug Ose, to US Fish and Wildlife Service.
The letter, appended, called for the Service & limit its analyses, One of these Congress-
men, Doug Ose, has a personal financial conflict of interest on matters affecting regula-
tory actions in the Natomas Basin. Environmental groups wrote to the Congressmen
asking them not to interfere in the regulatory process (letter appended). Mr. Ose did not
respond to the letter, but previously told environmental representatives that he does
not believe his partnership in 1200 acres of Natomas land for which development en-
titlements are being sought precludes his active involvement with regulatory issues in
the Natomas Basin.

Our analysis of the documents circulated for public review indicates that aithough
substantial new information was available, applicants gave little thought to the new
information available and the opporhunity to assess alternative mitigafion programs.
Instead, they and landowners in Natomas asked Congressimen to pressure the US Fish
oa.13 | and Wildlife Service to expedite approval of the revised NBHCP and confine changes to
L a very limited sel of issues.

[ Thank you for this opportunity to review the Natomas Basin Habitat Conservation Plan
2002 draft and the associated environmental documents. We believe substantial
changes must be made for the NBHCP to conform o legal requirements, including
permarient habitat protection near existing nesting sites of at least 11,000 acres of well

- managed Swairson’s Hawk foraging habitat.

PR

02-14

Judith Lamare, President James P. Pachl, Legal Counsel
916-447-4956 916-446-3578
Attachmeniz
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Congress of the Wnited Siates
#ouse of Representtives
Mashington, BE 20015

_ December 14, 2001

The Honorahle Gale Norton
Secretary of the nterior
1849 C Sweet, N'W.
Washington, D.C. 20240

Dear Seoretary Norton,

We arc writing to scek your assistance in assming that the Natomas Basin Habitat
Conservation Plan (FICP) is completed on time. As you may know, four public sntities in
Californix have been working over the past year in pmtnership with the Sacramento
Ecological Services Office of the Fish and Wildlife Service to zevise the Natomas HCF to
meet requirements set forth by a faderal judge in Angust 2000.

The Natomas HCP is a high-profile regional HCP that if not completed on time
counld significantly temish the image of the HCP progiam in the cyes of the development
commmmity. In fact, HCPs are strongly bi-partisan in tiatives that provide a highly
workable spproach to making environmental protection and economic growth
compatible. Failure to complete the Natomas Basin HCP process on a timely and fair
basis conld adversely impact one the few effective tools available to protect the
enviromment.

While cooperation among the involved fedesal and local governmental agencioe:
has been positive, signs are emerging that the agreed-t pon date for completion of the
revised HCP and issuance of Incidental Take Permits 1nay slip for the third time.

'We are conoemed that the Service is taking actions that go well beyond the
Toquircments set by the judge. Considerable review indicates that there is no need to
substantially rewrite the Plan. Rather, the Plan should only be revised to address the
following concemns raised by the judge: .

o The record needa to support the Sexvice’s finding that the Plan minimizes and
mitigates take of protocted species to the maxitaum extent practicable. In the
judge’s words: “the record should provide som s basis for conchuding, not just that
the chosen mitigation fee and land preservatior. ratio are precticable, but that a
higher fee ind ratic would be impracticable.”

o The record needs to demonstrate that the Permitoee(s) will “ensure” adoquate
finding. The judge held that, “in ight of the City’s explicit refusal to *ensure’
ﬁmdinginthewmtofashmtfnlh”ihsSaviu'sﬁmdingMﬂwHCPmbc
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implementad by soms individual permitiees, ast not by others without affecting
the conservation program, is not supported by vhe record.

¢ The revond neods to demonstrato that the Plax will not jeapardize the continued |
survival of the species if only some jurisdictions seak a permit (No Jeopardy
Finding). The judge held that the no jeopardy Gndings were valid if all
Jurisdictions participato, tut that the Sexvice failed to adequately consider whethar
ﬂnmjeopmﬂyﬂndiumuldhemdﬁfm!y!heﬁtywasimadampmqu

. ms«wum&mmmmhﬁmmlhmsmmmﬁmm
with approval of the Plan and issusnce of any permits.

Abo wo want to make certain that the FV/S managers understand the
mm?tgqmmmncr on time. Ifyeﬁiltomwtlhcm!y 1, 2002
deadling, there will be unaccepiably Jargs cconomic, environmental and Snmcial '
mmmﬁtyofmswmywmmhmmw
Basin area.

Already, delays i mlmmncrmﬂmmmmm |
rmmﬂﬁnwymmmmmmm

i region. 15mmuhnmhh&mw
mmmmu. Mdﬁshamamﬂﬁmmnmm
credibility is on the line.

i i 15t deadline is met:
We very much appreciate yout efftuts to insun; that ths May
mdwmvﬁ'a{mmmmmmmmm

Sineerely,

‘ Cmmagnt®
s L
T T. MATSUL M.C. DOUG DSE, M.C.

/




@5&%‘? Mother Lode Chapter

“FowRoID Ay Northern California and Northern Sierra Nevada

Environmental Council Of Sacramento
Friends of the Swalnson’s Hawk

January 21, 2002
Congressman ROBERT MATSUI fax: (916) 444-6117
Congressman DOUG OSE fax: (202) 226-1298

House of Representatives
Washington, D.C. 20515

RE:_Your letter to Honorable Gale Norton, Secretary of the Interior, regarding
Natomas Basin Habitat Conservation Plan, dated December 14, 2001.

Dear Congressmen Matsui and Ose,

Our organizations were among the plaintiffs who successfully sued in Federal
District Court to set aside the defective Natomas Basin Habitat Conservation Plan,
August 15, 2000. After the Judgment, the plaintiffs negotiated a Settlement Agreement,
approved by the Federal Court on May 15, 2001, that allowed the City of Sacramento to
permit up to 1,668.5 acres of grading in North Natomas pending completion of the
revised Natomas Basin HCP. Approximately 1,063 acres has been graded under the
Settlement Agreement; and the remaining 600 acres can be graded this Summer if the
City continues to carry out its obligations under the Agreement.

In January, we heard of a letter from Congressmen Matsui and Ose to Secretary
of Interior Gail Norton. We received a copy on January 15, 2002. The Congressmen
demanded that the NBHCP be completed by May 1, 2002, which would be impossible
to do even if the draft NBHCP were perfected today, due to the public review
requirements of NEPA, CEQA, and the Federal and State Endangered Species Acts.
Having been excluded from the discussions, the environmental community does not
know the causes of the delay. However, rumors point to differences amongst multiple
parties, complex biological and land use issues that may be in dispute, and very serious
understaffing of the Sacramento Fish and Wildlife Service Office.

We were shocked and dismayed a e Cong
made demands that were clearly improper and unethical. We are also shocked that
Congressman Ose participated in this letter despite his clear conflict of interest.

1. Conflict of res ongressman Ose

Conflict of interest is a serious issue because the Congressmen’s letter of
December 14, explicitly seeks to influence the content of the revised NBHCP by
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directing the U.S. Fish and Wildlife Service to revise the prior NBHCP only to address
certain concerns stated in their letter, and to make no other changes in the prior Plan.
(“.. the Plan should only be revised to address the following concerns . .“).

pts to limit the

abitat C ervation Plan and Incidental Take Permit that may have a
bstantial direct financial impact u valuable land owned by one or
mo rs of the Con ’s immedi ily, including the Congressman'’s

father.

Ose Land Company No. 2 owns approximately 62 acres (Parcels 225-0030-033, -
35, -36, -38) within the City of Sacramento North Natomas Community Plan, which
would be covered by the revised NBHCP when completed. This Ose land is very
valuable due to its location bounded b? the intersections of two main highways and
two major roads. Although it is one of the parcels that could be graded under the
Settlement Agreement (if the City carries out its obligations under the Agreement), its
potential for development and market value may greatly increase if and when a revised
INBHCP is approved which authorizes build-out of the entire City North Natomas area.
If this Ose property is developed after the revised NBHCP is approved, the mitigation
fees payable by the owner(s) of this Ose property, and other mitigation measures
affecting development of the property, will be determined by the revised NBHCP,
which Congressman Ose seeks to influence by the Congressmen’s letter of December 14,
2001.

Ose Land Company No. 3 owns 1,056 acres (Parcels 201-180-14, -18, 201-220-39)
in unincorporated Sacramento County, Natomas Basin, east of Hwy 99, between the
City’s North Natomas Commurity Plan area and the proposed South Sutter County
Specific Plan (industrial development to be covered by the revised NBHCP). This area
is agricultural, but Ose Land and neighboring landowners are actively seeking
designation for urban development. Issuance of a revised NBHCP covering the City
and South Sutter development area, and the resulting development of these areas, may
greatly increase prospects for future development of this Ose land, and thus could
greatly increase the market value of that land. The content of the revised NBHCP,
including the biological analysis in the EIS/EIR and Biological Opinion, may affect the
ability or inability of this Ose land to obtain Incidental Take Permits in the future.

The principal of the Ose Land Companies is Mr. Enloe Ose, a major land
developer and the father of Congressman Ose. Eventually, Mr. Ose’s Estate Plan may
cause these properties, or their proceeds of sale, to pass to Mr. Ose’s beneficiaries, who
may include the Congressman. Congressman Ose worked for the Ose Properties for
eight years, until 1985, as a project manager. Congressman Ose’s intervention is a clear
conflict of interest, made serious by the letter’s attempt to influence the content of the
revised NBHCP which may substantially affect the value and marketability of the Ose
properties in Natomas Basin.

We are not alleging that any member of the Ose family, other than the

Congressman himself, solicited or participated in the Congressmen’s letter or
committed any impropriety; and we are not criticizing the Ose family.
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In February 2001, Congressman Ose intervened to “put on hold” a federal grant
to the Natomas Basin Conservancy to preserve wildlife habitat in Natomas Basin. At
that time, Sierra Club and Friends of the Swainson’s Hawk, in a letter to Congressman
Ose dated February 26, 2001, suggested:

“- - - it could be a serious conflict of interest for you or your office to intervene
with Federal agencies on Natomas Basin issues, or to otherwise attempt to
influence the actions of Federal agencies affecting the Natomas Basin and lands
within the Natomas Basin. Of particular sensitivity are Federal decisions as to
protection of threatened and endangered species within Natomas Basin, which
may affect land uses and property owners within Natomas Basin. “

. We call upon Congressman Ose to explain to the public, to his consti
to Secretary Norton why he thinks that he does not have a conflict of interest in
attempting to dictate the content of an NBHCP which will directly affect the value and
marketability of 1,118 acres of valuable property owned by one or more members of his
immediate family. Why did Congressman Ose fail to disclose his conflict of interest to
Secretary Norton in the Congressmen’s letter to her?

2. The Congressmen Are Improperly Urging U.S, Fish and Wildlife Service to

Unlawfully Violate NEPA by Attempting to Limit the Content of the
Revised NBHCP Without Public Review

As stated above, much of the Congressmen’s December 14 letter improperly
directs the U.S. Fish and Wildlife Service to revise the prior NBHCP only to the extent
necessary to address certain concerns stated in their letter, and to make no other
changes to the prior NBHCP which was found deficient by the Federal Court.

By doing so, the Congressmen are urging the U.S. Fish and Wildlife Service to
violate NEPA, which precludes an agency from committing to a particular course of
action prior to completion of NEPA analysis (the EIS), and the extensive public review
required by NEPA and CEQA. The Service must take into account all that NEPA
requires in project review. USFWS cannot lawfully limit their review of issues to those
identified in your letter; nor can the EIS be a rubber stamp for approval of a decision
made prior to completion of NEPA review. 40 C.FR 1502.2(g). As you know, the
NEPA review of the prior NBHCP cannot be relied upon for the revised NBHCP
because it was found to be defective by the Federal Court.

It is unconscionable that Congressmen would pressure the Department of the
Interior to stop working on difficult issues and shove the Plan out the door with
minimal changes.

Quite bluntly, the Congressmen’s attempt to dictate the content of the revised
NBHCP , which has not been subject to legally-required public review by their
constituencies, j outrageous violation of thej ies to their constituencies and to

the public. and as Congressmen.
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3. Signifi d Dji e Solved before the NBH d

Incidental Take Permits Can Lawfully be Approved

The Congressmen seem to believe, mistakenly, that the former NBHCP need not
undergo any revisions other than four items listed by the Congressmen’s letter. They
misunderstand the Federal Court's decision and clearly are unfamiliar with some very
basic facts and issues which must be taken into consideration and resclved to create a
revised NBHCP that is biologically and legally sound. A few are listed below.

The only applicant on the former NBHCP was the City of Sacramento. The other
jurisdictions in Natomas Basin did not participate and had no input. Sutter County,
Reclamation District 1000, and Natomas Mutual Water Company are now among the
applicants, and Sacramento County Airport now reportedly wants NBHCP coverage.
The MetroAirPark HCP (if approved) will merge into the revised NBHCP. There are
i cerns as to each applicant and jurisdicti i 6 solved by the

issues and concerns as to each applicant and jurisdiction which must
revised NBHCP, which were not addressed, or were addressed inadequately, in the
prior NBHCP.

Moreover, the revised NBHCP must comply with new Federal and State
regulations and new governing State law (Fish and Game Code Section 2081) which did
not exist on December 31, 1997.

Several years of experience with the former NBHCP and its mitigation program,
new scientific information about species in Natomas Basin, and development proposals
and activities outside of the City’s North Natomas Community Plan have raised many
more issues which were not addressed in the former NBHCP, or were ad d
inadequate] 1t which must be solved e revised NBHCP is to be bi iC
legally sound. This list includes fragmentation of species habitat; inappropriate siting
of development; failure to protect habitat connectivity and connectivity between the
NBC preserve lands; severe impacts upon species, particularly Giant Garter Snakes, due
to major modification of waterways (Giant Garter Snake habitat) to accommodate
development; the possibility of cessation of agriculture (species habitat) in the Basin due
to the impacts of development; and others. We will gladly provide more information
upon your request.

Of particular concern is the proposed South Sutter County Spevific Plan, for 3.500
) . Planning C P

acres of industrial dev. ore th

which is to be covered by the revised NBHCP. The proposed South Sutter Specific Plan
has such serious environmental and legal deficiencies that it cannot be: lawfully covered
or permitted by any HCP or Incidental Take Permit. It violates the Federal and State’
Endangered Species Acts, the legal prohibitions against the discharge of contaminated
wastewater into groundwater and surface water (impacting Natomas species,
particularly the threatened aquatic Giant Garter Snake), CEQA, California planning
laws, and federal air quality requirements. Pederal and State Incidental Take Permits
mmmmmhmmmmg@_m tter project
in its present form. is not. :

On January 11, 2002, James Pachl, Attorney, a signatory of our letter, gave to the
Congressmen’s representatives copies of some of the formal comment letters on the
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South Sutter Specific Plan and Draft EIR submitted by a number of government
agencies, organizations, and scientists with major concerns. We respectfully urge the
Congressmen tg review and consider the issues raised by those commenters before
contemplating any further jntervention for approval of a revised NBHCP. Major
deficiencies must first be cured.

'We do not know what issues are being addressed and resolved (or not addressed

or resolved) by the draft NBHCP because the draft documents have been withheld from
the public and the environmental community excluded from the discussion.

4. Escalating costs for acquisition tH I
NBHCP was jnvalidated, and have been encouraged by local governments

The Congressmen’s letter claims that “delays in completing the HCP revisions
and reissuing the Incidental Take Permits are leading to rapidly escalating acquisition
costs for mitigation lands.” In fact, land costs in Natomas escalated during the period
when development proceeded under the old, invalidated HCP.

Unwise actions by Sutter County and staff of the City of Sacramento have
persuaded many Natomas owners of farmland that they may eventually receive urban
development entitlements in the distant future, and that therefore their land is now
worth a great deal. High-level staff of the City of Sacramento, and others, are
proposing that the City plan for the future annexation and urbanization of
approximately 6,000 acres of presently unincol})orated Natomas farmland. The Sutter
County General Plan designates 10,500 acres of farmland in Natomas Basin, Sutter
County, as an “Industrial /Commercial Reserve”, although cumulative development in
excess of 3,500 acres would require a General Plan amendment.

Development of much these lands is economically infeasible, unless taxpayers
subsidize the high infrastructure costs, but local governments seem either more
interested in currying favor with the landowners (some of whom are speculators) than
in protecting the public, or perhaps merely reluctant to be the bearer of bad news to the
landowners. Whatever their motivation, because local government is telling
landowners that they may eventually receive urban development entitlements, the
landowners understandably do not want to sell their land to the Natomas Basin
Conservancy for depressed agricultural land prices.

Sutter County has gone even further. At the December 5, 2001, Planning
Commission hearing, attended by undersigned James Pachl, on the proposed South
Sutter Specific Plan, a farmer, whose land is within the 10,500 acre “South Sutter
Industrial/Commercial Reserve”, but is outside the proposed 3,500 acre Specific Plan,
asked the Commission if he could sell his farmland to the Natomas Basin Conservancy.
The Sutter County Director of Planning publicly told him that the County strongly
discouraged sale to the Conservancy because the County intends for future
development of the entire 10,500 acres.

Moreover, the proposed South Sutter Specific Plan includes actions which will

have severe direct impacts upon three of the existing Natomas Basin Conservancy
‘Preserves. These impacts are stated in the letter of the Natomas Basin Conservancy to
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Sutter County, December 21, 2001, which is among the d .
members Julie Adair and Kim Vann on January 113’ 2002‘lo«:m:nents given to your staff

Ironically, approval of a revised regional HCP, which the Congressmen seek,
may further escalate the price of mitigation land, because the development permittéd
by a revised NBHCP will generate market demand for mitigation land. We have
repeatedly advised landowners and their representatives that it would be cheaper to
acquire mitigation lands now, rather than later.

4ic3 il € l',,!, L] ,.1_ . ' ,,, in g ;,‘: Li]d A 1E] vi !
Yulperable to future urban Q(F_aggion. It ensures that these lands are acquired at market
value. This is a way to control the cost of acquisition of land for habitat preserves. :
5. The Congressmen’s Claims

Al LAY T £ i
onomic L r A Fa

The Congressmen’s letter claims that “if we fail to meet the May 1, 2002 deadline,
there will be unacceptably large economic, environmental, and financial consequences
on the City of Sacramento, Sutter County, and other entities in the Basin area.” The
Congressmen fail to point out (or were not told) that another 600 acres of development
is permitted by the May 15, 2001 Settlement Agreement provided that the City
continues to carry out its obligations under the Agreement.

The City used a similar argument in its unsuccessful attempt to persuade the
Federal Court to not enter judgment in the Federal case; and the plaintiffs showed that
this claim was spurious.

Costs of development of the City’s North Natomas infrastructure are paid for by
Mello-Roos bonds which are repaid exclusively by Special Taxes levied upon properties
in Community Facilities Districts comprised of the lands which benefjt from the
infrastructure. The bonds expressly exempt the City’s general fund from liability. The
City wisely planned its Natomas financing by creation of multiple overlapping small
Community Facilities Districts which correlate with the planned stages of development.
Construction of infrastructure and bonding for infrastructure costs are carefully
correlated with stages of development and the boundaries of the Community Facilities
Districts that are to be served by the infrastructure; and construction of infrastructure is
timed and correlated with the development. As a result of the City’s prudent strategy,
most of the Mello-Roos bond indebtedness is supported by tax-generating
development, either completed or underway, that was permitted by the former NBHCP
or the May 15, 2001, Settlement Agreement. It is not unusual for long-term development
projects, such as Natomas, to be interrupted for reasons not related to HCP’s, imd the
City prudently planned accordingly. The Co ’s ¢lai t “the City's

mic credibility is on the line” is simply n ievable for anyone who knows the

facts.

Developing North Natomas has been a profitable business venture for the City.
The major retail shopping areas developed under the former NBHCP are producing
large sales tax revenue for the City; and substantial property tax revenues are gleaned
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from the high-priced homes that comprise most Natomas residential development.
North Natomas is a cash cow for the City of Sacramento.

To the best of our knowledge, the Counties of Sutter and Sacramento have
incurred no costs or obligations for future development that needs an NBHCP to go
forward. Natomas Mutual Water Company and Reclamation District 1000 are in no
hurry. The Congressmen should not intervene to benefit speculators who are trying to
“pump up” the value of their land or who may have over-mortgaged raw land.
6. What Can the Congressmen Do That Is Constructive?

USFWS is severely understaffed, Important work needs to be completed as soon
as possible for our region to have a workable regional HCP. We very much would like
to see additional resources at the USFWS Sacramento office to work on endangered
species and habitat issues in our region. In particular we are concernel that no
sustained effort has been made to use the federal funds already granted for the
Natomas Basin, to heip acquire habitat protection in Natomas.

However, your letter doesn’t ask for additional staff or resources to be assigned
to the task. Instead, your letter imnplies that all that is needed is a “sign-off” on issues
even though environmental groups and the public have not even been heard, and there
has been no public review.

The Congressmen can encourage Sutter County to fix its proposed South Sutter
County Specific Plan so that it is environmentally sound and in compliance with law.
The Draft EIR for the South Sutter project, pp. 3-42 through 3-45, permus development
without Incidental Take Permits if the NBHCP is not approved before Sutter wants to
start developing. Independent sources state that Sutter County in fact intends to

roceed without Incidental Take Permits, even though the project area is occupied
bitat of species protected by the Federal and State Endangered Species Acts. We
respectfully ask the Congressmen to discourage Sutter County from taking this
precipitous and unlawful course of action, and to support the U. S. Fish and Wildlife
Service if that agency needs to undertake enforcement action against Sutter County.

Please understand that your constituencies and responsibilities as Congressmen
are not limited to the developers and their representatives.

Representatives of our organizations are more than willing to meet with you to
discuss issues and facts concerning Natomas Basin. We request that you do so before
you send any more letters of this type to regulatory agencies or otherwise intervene in
connection with the Natomas Basin HCP.

Sincerely,

LEE,
Chair, Sierra Club ~ Mother Lode Chapter
1414 K Street, Suite 300, Sacramento, CA 95814 (916) 447-3672
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President, ironmental Council of Sacramento
cramento, CA 95814 (916) 443-1033

P. PACI—]L
Legal Counsel, Friends of the Swainson’s Hawk
817 14® Street, Suite 100, Sacramento, CA 95814 . (916) 446-3978

cc: Honorable Gale Norton, Secretary of the Interior

Wayne White, Cay Goude, U.S. Fish and Wildlife Service
Robert Hight, Director, California Department of Fish and Game
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Institute for Ecological Health .
407 Jardin Place, Davis, California 95616 @ Phifax 530-7566455 @ ish@calnet

December 4th 2002
Field Supervizor
U.S. Fish and Wildlife Service

2800 Cottage Way, W-2605 RECEIVED

Sacramento CA 95825
TR 0 2002

Re:  Comments on the Draft Natomas Basin HCP MW%
Dear Sir:

[ would like to submit the following comuments on behalf of the Instituie for Ecological
Health, a state-wide non-profit sustainable land use crganization.

Overall, the biological and conservation provisions of this Draft Plan are seripusly
inadequate. There are a number of major assumptions that are not justified. No
scientific documentation is provided for many issues and statements, The 20 species in
addition to the Giant Garter Snake and the Swainson’s Hawk that are proposed for
permit coverage have minimal treatment and conservation strategies and so should not be
covered by this Plan. Very major revisions are necessary, and I request that & revised

- version have a public comment period.

We are also concerned thet land use decisions under consideration by the City of
Sacramento and the County of Sactamento will undermine what chance this HCP has for
success and recommend that the Service not issue a 10{a)(1)}B) incidental take permit
omtil this situation is yesolved satisbactorily.

While these items have an array of important requirements, they lack a number of
clernents that are absolutely cssential for this HCP to work. Substantive revisions to the
HCP sare necessary i order to overcome these shortfalls.

LC.1 Qverall Goals.
gi a I-m

The overall goals have no time hotizon, a very serious omission,
Goal § “A biologically sound and interconnected habitat reserve system that mitigates

impacts....” is not the same as ensuring the survival, in perpetinty, of the covered specics
in the Pl ared.

Land, Peopl, amd Nature — New Solutions for 3 New Centwry
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Iestitute for Ecological Health / Natomss Basio HCP Comments 2

[ This HCP should have an additional goal of ensuring the survival of the covered species over the Jong
L term in the Plan Area.

" The Service's Five Point Policy {Federal Register, June 1 2000} explains the need for measurable
= objectives. These objoctives are not measurable and need to be reworked.

The objectives do not address the certain issues that are especially important given some of the
reserves will be small (400 acre minimum)..  They include:

-~ countering problems of edge cffects,

- ma’mtah:ingnndmlnmhg'mlogha} Fonctions and ecosysiem processes
The objectives for connectivity and for increasing diversity and abundance of covered species and
revising reserve design and management based on the most current bio]ogjcaldamdomtadeq‘mdy
address these issues

11.C.4 Other Covered Species

These specics are not adequately addressed and for most there i very minimal information on the
ecological requirements, species-habitat nexus, conservation needs, data gaps, references 1o the
scientific literature, ete and vague conservation strategivs (IV.C and V.B.4) with no specific goals and
objectives for each species.

Conservation of the existing Tricolored Blackbird nesting colony site, including adequate foraging
habitat (see below) is particularly mportam.

The additional species should riot be covered by the HCP until they are properly considered, inchuding
appropriate analysis of all pertinent biological issues and the development of effective conservation

. strategies, including measursble objectives.

[ 1f these additional species are addressed, this Plan should include all special status species that are

known 1o occur in the Basin (eg: the Northern Harrier, which requires special managerent measures

= for ground nesting birds.)

Species not likely to occur in the Plan Area, such as the California Tiger Salamander, should be
dropped from the Plan. Furthermore, several of these should be considered “no take™ species {eg:
Sacramento Orcutt Grass).

[ Tn addition, the Central Valley is a critically important area for wintering shorebirds and waterfowl. In

mid-winier, shorebirds are documented as occurring almost exclusively in rice fields. In October
2002, the Western Hemisphere Shorebird Restrve Network designated the Sacramento Valley as a
Shorebird Site of International importance. For the Plan 1o adequately sddress biological issues in the
Basin il should address, and provide for, the needs of these species to the extent that they currently
utilize the Basin.
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IILEC Potential Development

The Sacramento County General Plan allows the building of individual units according 1o the zoning
map that dictates the mininum parcel size. For example, the Garden Highway along the Sacramento
River is deemed a Rural Residential ares (} - 10 acre parcels). Most of the Sacramento County land in
the Basin that is zoned for agriculture has a 40 acre minimum parcel size. Sutter County will very
likely be similar.

There are recent cases in the region of individuals not in agriculture turiing considerable parcels (eg:
40 acres) in the region into bome sites. So there iy significant potential for construction of individual
homes (ranchettes) in many locations throughout the agricultural area. These homes will impact the
biological resources and also have the potential to impact agricultural operations. This situation
severely underiines the Draft Plan's assumptions regarding the basin's non-preserve agricultural

| acreage. The Plan must be revised to address the potential impacts and neeessary eonservation.

HL.C.L t Specific

County Specific Plan wastewater disposel area, within the Swainson’s Hawk Zone from the County’s

[ The HCP should require amendiment of this plan to remove the area, including the proposed Sutter
Specific Plan.

The Draft Plan is dependent on agricultural lands not protected though the Conservancy's reserve
system remaining in suitable agricultural production, This requires a variety of crops for the
Swaison's Hawk foraging aréas and rice fiekds for the Giant Garter Snake. The Draft Plan has no
way of ensuring that suitable agriculiure will continue in perpetuity on these non-reserve lands.
Current potential problems including eonversion of row crops to orchards and sale of water rights.
The Plan should address the potential for individual farmers to sell water / water rights to urban water
purveyors sich as the Metropolitan Water Disirier, the impacts of such actions (on the biological
values of figlds, on the economic viability of agriculture in the Basin, and on possible development

L pressure on these lands), [See zlso comment on Changed Cincumstances)

IV.C.a  Bagisfor the 0.5 to ) Miigation Ratio

[ The arguments for sucha Jow mitigation ratio are not convincing. Issues include:

" Essentially all of the areag skated for development i the General Plans are either Swainson’s Hawk
foraging habitat or Giamt Garter Snake habitat, Other plans, such as the preliminary draft Yolo

| Coumty HCP, provide a basic 1:1 mitigation ratio for loss of any Swainson’s Hawk foraging habitat.

" The Draft Plan does no1 adequately address the biology of species other than the Swainson’s Hawk
and the Giant Garter Snake ani these other species should be dropped from the Plan unless there are

L extensive revisions,
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[ 1t & not clear that it will be possible 10 consolidate the TNBC reserves into Jarge, biologically viable,
units. The Draft Plan does not provide a map showing the locations of existing TNBC reserves (which
are all smail 10 very small at present and net biological viable if their landscape context changes 1
urban development) and their relationghips to proposed development.

The are many scientific issues of individual reserve size, edge effects and ecological functions which
- put the in perpetuity effectiveness of the propesed reserve system in question.

[ The Draft Plan proposes that buffers be withirs the reserve lands, not outside, {1V.C.1.c) which
. significantly reduces the biological efficacy of the reserve acres.

[ The Draft Plan is dependent on continued, suitable, agricultvral produetion on non-reserve lands - this

| is not assured.

0322 [ Ty effectivencss of the proposed wildlife value enhancements of reserve lands is speculative,

03-23

03-24

03-25

The Plan shoudd be revised to provide a minimum of {:1 mitigntion, In all fikelihood, a higher ratio will
be require 10 address the buffer and connectivity issues (see below),

]vlCo.l-lb "'5 : }

The concept “improve and manage reserves in a manner that will, 1o the madmum extent practicable,
benefit all Covered Species” is confising, Docs this refer to the overall system of reserves or 10 cach
reserve? 1t is very likely that this is not an effective approach to the management of individuz)
reserves, especially given their current very small size, since it will result in small habitat fragments. 1f
the Plan 35 revised to adequarely address the additionat 20 species, there will be insiances where

. management for one species is detrirnental 1o another species.

I¥.C.l.e Buffers Within Reserve Lands

This requires buffers around reserve lands 1hat are modified to create improved wetland habitat, giving
a valge of “typically 30-75 feet”. There is no consideration of the need for buffers for ather reserve
lands (inchuding existing wetlands and uplands), no documentation of the scientific Sterature to justify
the 30-75 feet figure, no discussion of the various factors that require buffering (eg: run-off from
roads), of of needed buffer widths, Factors to address when considering buffer needs include all
factors that will affect ecosystem fimetions in the preserves, not just factors that will have direct
impacts on a covercd species,

There is an extremely extensive scientific literature on buffers and buffer widths issues. This topic
should be thoroughly addressed and documented in the Plan. Buffer widths should be scientifically
justified and defensible. The discussion shonld include documented information from the agricuitural
industry as 1o what buffer widths the indusiry deems necessary to (a) minimize and (b) avoid impacts
on-adiacent landowners.
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The Plan should require buffers of sufficient width for the specific factors being buftered in individual
locations. In most cases these buffers will be significantly more than 30-75 feet. The mitigation ration
L should be revised to incorporate the more extensive within reserve buifer necds.

IV.C.1.d Connectivity

" The Draft Plan states that * if adequate comectivity is provided for giant garter snake, then it is
anticipated that other Covered Species will also be afforded adequate opportunities te nrigrale within
the Basin.” This section refers to “the backbone deainage system within the Basin ani would be
retained regardless of urban development.” But #t refers to Map 17, Comneciions Between Reserves,
whose legend categories the major canals as “drainage canals most likely to remain during permic
period.”

The Natomas Basin reserve system will require in perpetuity connectivily i order to be vieble. This
connectivity is not just drainage canals, The comnectivity needs for each Covered Species should be
specifically analyzed and provided for. The TNBC should ensure the in perpetuity conservation and
operation of these connections through purchase of easements and any other necessary steps. The
Draft Plan mitigation ratio shouid be adjusted so that TNBC can carry out essential additional steps.
Without these actions the Plan will not assure biologically effective connectivity that is essential to the
| success of the reserve arcas.

IV.C.1.e Minimpm Habitat Block Size

" The biological effectiveness of 400 acre reserves depends on the landscape context. For example, &
400 acre reserve survounded by similar agriculiural habitet is likely to be biologically effective, while
one with ranchette development around it will be far less effective. The Plan should properly discuss
and document reserve size issues and justify the long tenn visbility of a 400 acre reserve.

Inaddition, there are specific specics needs that must be addressed. Thus the Swuinson’s Hawk
population requires adequate foraping arcas near nesting sites in an agriculiural landscape. Ifthe
Tricolored Blackbird is covered, it will be essential to provide adequate foraging habitat close to the
existing nesting colony site. Tt is not documented how these essential biological needs will be met

L through this combination of 400 acre minimum reserves plus one 2,500 reserve.

IV.C.2.b. Out-of-Basm-Reserves

There is no discussion of how up to 20% of the reserve lands can be outside the Natomas Basin and
the Plan still meet its goals for species conservation in the Basin. Leaving that for foture justification
by the Conservancy is not adequate,

How will this approach impact maintaining a long-term viable Giant Garter Snake population in the
Basin ? How will this impact conservation of sufficient foraging habitat for the existing Swainson’s
- Hawk territories in the Nalomas Bagin?
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IV.C.3. Conservation Steategy for Wetland Habitat

This strategy should clearly explain what is needed to conserve the Basin’s Giant Garter Snake
Population and how the Plan will meet this need.

I the final Plan addresses other species that utilize wetlands habitat it should provide similar
explanations for those species.

at plus V.B.4, Conservation Strategies for Individual

[ This strategy is very unlikely 1o succeed for the Swainson’s Hawk. Section VILD.2 details very
extensive impacts from planned urban development on existing Swainson’s Hawk foraging habitat in
the Basin. In order to aid the recovery of this species {section 1.D.), the Plan must at Jeast provide for
the conservation of the current number of nesting pairs in the Basin. This Draft Plan is very unlikely
1o achieve that goal and so will contribute to the further decline of the species, rather than aid its
recovery.

The Conservation Strategy should explain how a one-mile Swainson’s Hawk zone can provide
sufficient forsging habitat for the existing nesting Swainson’s Hawk population, the extent of
conservation or modification of existing agricultural practices needod to provide this ameunt of
habitat, and how the Plan will ensure that this acreage remains in suitable agricultural production.
(inchiding addressing the potential for ranchette development.)

As indicated in this Draft Plan, Swainson®s Hawks will fly several miles while foraging. Each nest site
nceds sufficient available prey within the foraging area. Exact locations will vary from year to year as
crop rotations, fiekl margin mansgement and fallow or ruderal patches vary from field to field.

| Factors such az these make refiance on the one mile zone tenuous.

 his pecessary to have an effective, achievable conservation strategy for each Covered Species.
Section V.B.4, Conservation Strategies for Individual Species, provides sore.of this but the strategics
are not adequate and not related 1o measurable objectives.

For example, the conservation strategy needs to inchude specific actions to conserve the forsging
habitat of the Tricolored Blackbird colonry, and to ensure that this habitat is in compatible uses. A
Tricolored blackbird colony requires considerable foraging habitat within a 2-mike radius of the colony
site. The foraging strategy in V.B.4.c assumes that foraging habitat will be provided by reserves, but
does not require incorporation of adequate foraging habitat into the reserve system, A component of
this strategry should be to identify the foraging habitat for the existing Tricolored Blackbird habitat, 1o

= ensure that it is protected in the TNBC reserve system and managed for Tricolored Blackbirds
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IV.C.5. and V.A4

These are totally inadequate and fiil to utilize existing scientific knowledge of the design and

03.32 | management of vernal pool preserves. These sections need to be either completely redone, with
specific strategies for effsctive verna! pool habitat conservation and for each Covered Species, or all
of the vernal pool sssociated specics should be dropped from the Plan.

Y.A5b (1) Measures

‘This approach will not succeed because i fadls to address the Ikely impacts of ranchette or rural
03-33 1 residential development, mainly on 1 10 40 scre lots, or the potential for conversion of snitable
agriculture on non-reserve lands 10 agriculture that is not suitable for the Swainson’s Hawk,

VL.E.2b Biological Effectiveness Monitoring

" This appears fo address enly the numbers of individuals of covered species, except for some very
vague langusge in the first paragraph of VL.E.3.a. Monitoring of ccosystem health and ecological
function attributes thal are important indicators is also necessary. For exampie, the overall

03-34 | invertebrate fauna, a5 opposed 1o just the covered species, is an important indicator for the health of

vernal pools. This section shoukd include guidance for developing a monitoring system that includes

such issues, as appropriate for each covered specics.  The monitoring program should also allow for

v the future incluston of additional items as our scientific understanding increases.

YL.F.1. ive Manapement

biological issues (eg: ecosystem functioning, landscape ecology). Qur current knowledge in many

[ Ttem (1) of he List of significant uncertainties should include fusture research on other pextinent
03-35
fields is expanding rapidly and the Plan should utilize a broad array of future scicntific advances.

V1.K.2. Changed Circumstances

This should include sections on climate change, faflure to conserve esscniial connectivity between
0336 | peserves. and changes i agricultural practices outside the reserve system, and sale of water or water
rights to out of Basin users by landowners outside the reserve system

*

The Section 10{a){1)(B) Incidental take permit

development in the Natoriass Basin to 17,500 acres, the currem “Vision™ proposal of Sacramento City

o337 [ While the Draft HCP states repeatedly that the effectiveness of the HCP depends on limiting totat
and County involves about 10,000 acres of additional developraent beyond that envisioned in this
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Draft Plan. In addition there is the poential for widespread ranchetie style rural development in the
portions of the Basin presumed 10 be protected by agricultural zoning and General Plan designation.

‘We strongly urge the Service to withbold approval of this HCP and issuance of an incidental tuke
permit until the City and County of Sacramento agree not to expand the urben development acreage in
03-37 | the Basin, since this City/County action would make the HCP severely deficient. In addition, the Plan
~ should be revised to adequately address the potential for low density development in rural areas.

Thank you for vour consideration of these comments,
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Division Chicf, Conservation Planning

U.S. Fish and Wildlife Service

Sacramento Fish and Wildlife Service Office
2800 Cottage Way, W-2605

Sacramento, CA 95825

SUBJECT: Revised Draft Natomas Habitat Conservation Plan
Dear Division Chief,

The following are comments from the Swainson's Hawk Technical Advisory Committes (TAC)
on the revised Draft Natomas Habitat Conservation Plan (revised Plan) and revised Drafl
Environmental Impact Report/Environmental Impact Statenient (revised EIR/EIS) in response 1o
the Notice of Availability dated August 16, 2002. The TAC fully supports the concept of

4.1 | regional planning for resource protection, including regional habitat conservation planning to
protect and sustain Swainsen's hawk populations in the Central Valley; we appreciate the
opportunity to provide comments on these important documents as they will guide development
and habitat preservation in the Natomas Basin for many years.

INTRODUCTION

The TAC provided comments on the currently permitted Natomas Basin Habitat Conservation
Plan {permitied Plan) in 1997, Many of our comments provided here are consistent with those
submitted for the permitted Plan. We have focused our commenis on several fundamental
issues regarding the long-tenm sustainability of the Swainson’s hawk population in the Natomas
Basin.

Despite our concerns with the revised Plan, the TAC has been, and continues o be, very
supportive of the efforts of the Natomas Basin Conservancy (NBC) during implementation of the
penmitted Plan. The NBC has been successful in their implementation ¢fforts, and in acquiring
and managing conservation lands in the Natomas Basin. We hope these effons will continue and
be as effective during implementation of the revised Plan,

O4-2
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Although the reviged Plan iz 2 multi-species plan, our comments are restricted 10 igsues regarding
the Swainson’s hawk. In addition, although Swainson’s hawks require both sujtable nesting
habitat and foraging habitat for survival, our comments, and the habilat analysis below, does not
include an attempt to quantify the Joss of available nest trees in and around the basin. The loss of
nest trees due (o development in and sround fishenman's lake, the Sacramento International
Airpori, and along the Sacramento River will be detrimental to the species long before trees
planted on restoration sites reach maturity and uscfulness to Swainson’s hawks. The 10ss of nest
trees is a significant immediate threat. The loss of foraging habitat constitutes a long-term and
permancent threat with irreversible consequences from which the species will be unable to

| recover. Thus, our copnents focus primarily on the issue of foraging habital loss.
SPECIES CONSERVATION ANALYSIS

Long-lerm preservation of the Swainson’s hawk, or any species, in the context of a regional
habitat conservation plan requires three fundamental steps: 1) idemifying the affected population;
2) assessing the effects of the habitat consetvation plan on the affected population and the
regional population, including determining what portion of that population will be retained
(target population) under the habitat conservation plan; and 3) establishing a management
program that will sustain the target population in perpetuity.

The Affected Population

The NBC has successfully implemented the monitoring provisions of the permitted Plan such

that the affected Swainson's hawk population in the Natomas Basin has been identificd. Using
1his information along with current and projected land-use information, it is possible to estimate

| the extont of potential take on this species.
Effects of the Revised Plan on the Swainson’s Hawk

The revised Plan and EIR/EIS fail 10 adequately assess and describe the effects of plan
implementation on the Swainson’s hawk. With regard to foraging habitat in the Basin, the
analysix provided in the revised Plan is eursory and inaccurately characierizes the extent of long-
term habitat loss and protection. Goal Number t of the revised Plan (Page I-14) states that the
Plan will “establish and manage in perpetuity a biologicatly sound and interconnected habitat
reserve system that mitigates impacets on Covered Species resulting from Covered Activities and
provides habitat for existing, and new viable poprlations of Covered Species™ (emphasis added).
Our interpretation of this statement is that the goal of the revised Plan is to provide sufficiemt
habitat to maintain existing population levels. This interpretation is also consistent with the
revised Plan and EIR/EIS in that a sustainable tarpet population is not identified. Therefore, we
L assume that the goal of the revisad Plan iz to maintain existing population levels,

[ The revised Plan acknowledges information from annual surveys conducted by the NBC and
identifies the nesting population. The revised Plan also estimates an amount of habitat that is
expected to be Jost through covered activities. It does not, however, address cumulative habitat

2




eComment© NATOMAS 00412 - Page 3 of 8
LocalCache\ProcessedFiles\NATOMAS_00012_003_008.ipg

04-7

04-8

04-9

04-10

0O4-11

F 3

loss from all pianned, proposed, and projected activities throughout the Basin. The revised Plan
also fails to address how this habitat loss will afiect the nesting population and whether the
implementation of the revised Plan will result in take of Swainson’s hawk. In addition, the
finding of “less than significant” in the revised EIR/EIS (page 4-73, Surnmary) suggests that the
authors of the revised Plan do not expeet a decline in the nesting population due to habitat loss
from covered activities. We disagree with the finding that the number of Swainson’s hawks in
the Natomas Basin will not decline as a resull of the revised Plan, and CEQA requires a finding
of significant environmental affect if there is a reduction in nirabers of @ Threatened species

L (Section 15063a).

"To more fully address this issue, the TAC conducted an analysis of the effects of the revised Plan
and EIR/EIS on the 40 to 50 nesting pairs of Swainson's hawks that rely directly on basin
resources for reproduction.

In our analysis, we found that the quantification of land use types in the basin between 1993 and
2000 was consistent with the analysis of 1997 land use in the revised Plan (the HCP baseline).
However, we divided land usc into specific categories based on its suitability as Swainson’s
hawk foraging hiabitat. The revised Plan concludes that there would be a logs of 32% of useeble
foraging habitat due to development/preservation ratios proposed, and suggests that the loss
would be compensated through Jand management practices on mitigation land. We have
*identified the following significant flaws in this analysis.

r1. The 32% reduction in foraging habitat identified in the revised Plan (which the TAC finds is
underestimated) is based on the loss of Plan-covered Swainson’s hawk foraging habitat &5 a
percent of all available foraging habitat in the Basin; this by itself is misleading, as it applies
only to cumulative impacts in the Basin, Since the revised Plan only covers a portion of the
Basin, and by itself cannol protect other land in the Basin, the reduction of foraging habitat

shonid also be calculated for the land covered the revised Plan and EIR/EIS only. The TAC
" calcutated the actual foraging habital reduction below.

2. The revised Plan and EIR/EIS justifies a Jess than 1:1 mitigation satio for Swainson's hawk
foraging habitat by stating that foraging habitat on the miligation preserves will be upgraded
10 a higher foraging habital value, either 1o alfalfa from other upland crops, to upland crops
from rice, or in the placement of preserves to maximize the foraging habitat's availability 1o
Basin Swainson's hawks., These are inaccurnte conclusions because growing alfalfa in the
Basin appears economically, and probably physically, infeasible; soils that support rice do nol
easily support appropriate upland crops; and acquiring preserve lands is subject 10 tand prices
and availability, which reduces the likelihood of optimal placement of preserved Swainson’s
hawk foraging habitat.

" 3. The change in available habitat is based on « 1-mile-from-nest calculation. Although both

the TAC and the Department of Fish and Game consider foraging habitat within 1 mile of &
nest as vital, it is not considered “more importam™ as the revised EIR/EIS states. Many

3
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nesting paits would not be able to achieve reproductive success if they had to rely solely on
foraging habitat within 1 mile of the nest. Suitable foraging habitat is not necessarily
contigeous and is based on seasonal and annual crop pattems, Jeading to foraging ranges that
require flight distances much greater than 1 mile from the nest. This is a particularly
impostant consideration where multiple nestg arc clumped in close proximity as they are in
the Basin. It is very likely that all svitable habitat in the Basin is used by foraging
Swainson's hawks, even if a nest site does not exist within several miles. Even a distance of
4 miles, a moderate flight distance for most foraging Swainson's hawks, from known nest
sites encompasses 100% of available foraging habitat in the Basin. Thus, all suitable habitat
in the Development Zones should be mcluded in the analysis.

The analysis in the revised Plan and EIR/BIS does not address the Joss of foraging habitat
immediately adjacent to and surrounding existing Swainson’s hawk temitories, At least ten
territories would lose a significant portion of their foraging habitat 1hat is now adjacent to
their nest trees. This loss of immediately adjacent habital in association with a significant
increase in human disturbance would kkely result in a 50 to 100% 1083 of those existing
temritories.

Thie analysis in the revised Plan and EIR/EIS assumes that the relatively small patches of
grassland habitat surronnding reslored marsh and other mitigation lands is equivalent to
cultivated upland crops. This is not an accurate characterization of the foraging value of
different cover fypes. Large contiguous cultivated fields of hay, grain, and row crops provide
the highest foraging habitat value to Swainson’s hawks because of the large rodent prey
populations they support and the increase in prey availability from scasonal farming
operations (i.c., cultivating, harvesting). Grassland habitats do not support similar prey
populations and are not subject to farming activities that enhanee prey availability for
Swaingon's hawk use. Also, many of the preserve lands that will support these small patches
of foraging habitat are likely 1o be surrounded by rice and urban development, It is less
encrpetically practical for foraging Swainson’s hawks to find, then hunt, on these small plots
of relatively urproductive fand. ‘The current reproductive success of the Swainson’s hawk
population in the Natomas Basin population is based on the availability of large, contiguous
racis of mone suitable habitat adjacent to nest sites.

" Loss of Habitat from Implementation of HCPs

Qur analysis of habitat loss in the Basin includes separate calculations for the City of Sacramento
and Sutter County portions of the revised Plan, and the Metropolitan Air Park HCP. In zach
case, the net loss of foraging habitat is calculated by dividing the number of Swainson's hawk
foraging acres that will be lost within each development zone by the total foraging acres affected
by the development (developed + preserved). No credil is given for improvements to forage

| valus on the preserved fands as there is no requirement in the revised Plan to do so.

r City of Sacramento. Bazed on the land use analysis in the revised Flan and EIR/ELS combined
with the TAC's crop analysis, the City's planned urban development area (8050 acres) contains
approximately 6,000 acres of good quality foraging habitat for Swainson’s hawks. The quality of

4
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the habitat is evidenced by the large nomber of Swainson’s hawks that nest in and near the City’s
development zone. The City proposes mitigate its development impacts by setting aside 4,000
acres of open space/habitat outside the development zone. Of the 4,000 acres preserved. 2,000
will be retained/converted to rice, 1,000 will be converted to managed marsh, and 1,000 will be
maintained as upland reserve. Approximately 25% of upland habitat will be grasstand/weodland
associated with the restored marsh, leaving 750 acres as potential Swainson’s hawk foraping
habitat. Fallow rice fields are also usable foraging habitat for Swainson’s hawks, and
approximately 10% of mitigation rice will be fallow per year, adding an additional 200 acres of
foraging habitat. Given that there are 6,000 acres of good Swainson's hawk foraging habitat in
the proposed City of Sacramento development area that would be lost, and 950 acres of currently
usable foraging habitat would be preserved outside the development zone (for a total of 6,950
currently existing, svitable acres), the net loss of Swainson’s hawk foraging habitat in City’s

| development/preserve area would be 6% (6000/6950).

" Sutter County. The Sulter County plan area comtains 2,800 acres of good quality Swainson’s
hawk foraging habitat, Sutter Coumy proposes lo develop approximately 7,500 acres, and 2et
aside 3,750 acres of mitigation land outside their development zone. Of this, approximately
1,875 acres will be retained in rice, 935 acres will be restored to marsh habitat, and 935 acres will
be managed as upland habitat. Approximately 25% of the upland habitat will be grassland/
woodland associated with the restorcd marsh, reducing the mitigation land available for managed
Swainson’s hawk foraging habitat (appropriate cropland) 10 700 acres, plus 190 acres of fallow
rice fields. Given that there are 2,800 acres of good Swainson’s hawk foraging habitat in the
proposed Sutter County development arca thal would be lost, and 890 acres of currently usable
foraging habitat would be preserved (for a total of 3,690 existing suitable acres), the net loss of

| Swainson's hawk foraging habitat would be 76% (2800/3690).

T Metropolitan Afr Park. The Mciropolitan Air Park (MAP) project area inciudes 550 acyes of

good quality Swainson’s hawk foraging habitat. MAP intends to develop 2,000 acres and will
mitigate by protecting 1,000 acres of habital ountside the development zone, About 500 acres will
be se1 aside as rice fields, and 250 acres will be restored marsh habitat, About 25% of the
remaining 250 acres of uptang habitat will be grassland/woodland associated with the restored
marsh, resulting in approximately 190 acres available for manaped Swainson’s hawk foraging
habitat, plus 50 acres of fallow rice acreage. Given that 550 acres of good Swainson’s hawk
foraging habitat in the proposed MAP development area would be lost, and 240 acres of currenily
usible forage wonld be set aside {for a total of 790 existing suitable acres), the net loss of usable

| Swainson’s hawk foraging habitat is 70% (550/790).

" Owerall, activities agsociated with both Natomas Basin HCPs would result in the loss of 9,350

acres of suitable Swainson’s hawk foraging habitat, and protect 2,080 acres of habitat that
currently exists, constituting an 82% reduction of suitable foraging habitat (9,350/11,430). In
addition, the 9,350 acres of Swainson’s hawk foraging habitat that will be lost in the
development zones represent 45% of the available foraging habitat that now exists in the Basin
{described below). With this extent of foraging habital Joss, a decline in the nesting population
would be expected. Due to the location of the nesting population and existing and planned

5
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development, and assuming o} other factors remain stable, our conservative estimate suggests
thast this amount of habitat loss wil] likely result in a decline of the Nalomas Basin Swainson’s
|hawk population of at icast 25%.

Predicted Basin-wide Habitat Reduction

Using simiiar logic and ratios provided for under the existing HCPs, the TAC also calculated 2
predicted Basin-wide loss of habitat assuming development would continue outside of the
existing HCP areas. The TAC found thal the Basin landowners provided approximately 21,000
acres of usable fomging habitat per year for Swainson’s hawks between 1993 and 2000,
Approximately 21,000 acres of rice and orchards, and an additional 4,000 acres of upland crops
such as com, safflower, and melons were excluded from the 1otal usable acreage because these
cover types provide Hille or no foraging habitat value for Swainson’s hawks. The total useable
acreage is a conservative esiimale, as Jow-valuc upland crops are used to some sxtent by
Swainson’s hawks, and may be rotated into higher value crops depending on market influences.

Using the 0.5:1 habitat compensation ratio, of the 53,500 acres in the Basin, approximately
18,000 acres would be left in habitat/open space, Of that, 9,000 acres would be left in rice, 10%
of which we assume will be fallow each year consistent with the above analysis. Of the 9,000
acres not in rice, 4,500 acres will be restored o marsh and 4500 acres will be designated as
upland reserves. An estimated 25% of the upland reserves would be grassiands and woodlands
associated with the restored marsh habitat, which would provide only marginal foraging habitat
value for Swainson’s hawks. Thus, along with 900 acres of fallow rice, a (otal of 4,275 acres
would be available to foraging Swainson’s hawks, constituting an 80% overall reduction of
suitable foraging habitat in the Basin.

Given the conservative assumptions that, 1) no foraging habitat is lost outside the Basin, 2) no
Swainson’s hawks outside the Basin rely on in-Basin foraging habitat, and 3) all mitigation land
will be in-Basin, an B0% reduction of Swainson’s hawk foraging habitat in the Basin would
likely result in a 30 to 50% decline in the Bazin’s nesting population. In fact, habitat outside the
Basin will decline a8 a resull of other land usc changes, some mitigation habitat obtained for the
Natomas HCPs will likely occur outside the Basin, and at {cast 5 Swainson’s hawk territories will
potentially be lost due to direct development impacts. Thus, the sciual decline in the nesting

" population would likely excend 50%.

[ In summary, the revised Plan and EIR/EIS fail 10 accurately characterize the extent of foraging
habitat loss and the potential for take as a result of Plan implementation or the cumulative loss
from other planned, proposed, or predicted activities in the Basin. It is clear that a compensation
ratio of 0.5 to 1, and a managemeny requirement that allows for only a small propettion of
mitigation preserves to provide high value foraging habitat, will result in substantial losses of
Swainson’s hawk foraging habitat throughout the Basin. Without adequate foraging habitat, the
nesting population will find it exceedingly difficult to successfully reproduce and over time will
abandon traditional nesting territories. Clearly, our determination is in sharp contrast to the
determination in the revised Plan and EIR/EIS that suggests that Plan implementation woukl

i have no affect on the Swainson’s hawk.



eComment® NATOMAS_(0012 Page 7 of 8
LocalCache\ProcessedFiles\NATOMAS 00012_007_008.jpg

04-21

04-22

04-23

04-24

04-25

04-25

04-27

04-28

Sustaining the Target Population in Perpetalty

Because the revised Plan and EIR/EIS consider Plan implementation to have no affect on the
Swainson’s hawk, they also fail 1o provide 3 management strategy that adequately provides for
long-term sustainability of a target population. Initially, using information from the habitat
analysis, levels of take should be accurately described and a target population should be
identified. Next, a mapagement strategy should be developed that indicates how the target
Lpopulation will be managed aver time to assure sustainability.

Currently deseribed management consists of providing relatively small areas of suitable habitat
within preserves and assumes (without any indication of certainty) Jong-tesm preservation of
certain areas of the Basin {as Swainson's hawk foraging habitat), such as the lands surrounding
the Sacramento International Airport and the conceptual §-mile Swainson’s hawk zone along the
Sacramento River. Preserve requirements focus primarily on giant garter snake habitat and other
wetland habitats. The amount of land managed for Swainson's hawk is dramatically jnsufficient
to provide for long-term sustainability of the population, which violates the intent, principles, and
 guidance provided under Section 10 of the federal Endangered Species Act.

[ In order 1o successfully maintain this population over the Jong-term, a management strategy
should be prepared and implemented that clcarly deseribes how habitat throughout the Basin and
| the integrity of targel nesting territories will be maintained.

RECOMMENDATIONS

The TAC recommenxds the following to more fully address the effects of Plan implementation on
the Swainsen’s hawk and fo provide mitigation sufficient to sustain a targel population over the
long termi.

e Revisit and revise the 0.5:1 habital compensation ratio. This ratio is inconsistent with
California Department of Fish and Game guidelines and other regional HCPs in the Ceniral
Valley. This alore would restilt i 3 two-thirds reduction in overall landbase in the Natomas

L Basin available for conservation. There is little chance of sustaining Swainson's hawk

. populations or other biological resources in the Natomas Basin by compensating at this tevel.

» Revisit and revise the site-specific habitat ratios for preserves. Effective management of
Swainson’s hawk populations will require a greater pruportion of mitigation sites retained as
suitable upland habitats.

« Conduct a more thorough analysis of the effects of Plan implementation on the Swainson’s
hawk. Identify levels of impact, determine level of take, and identify a target population for
long-term conservation.

+ Establish commitments from the local jurisdictions and landowners to retain suiteble habitat
within the 1 mile Swainson’s hawk zone in perpetuity, and Hmit preserve management to

- upland crops in that zone.

» Focus conservation efforts for Swainson®s hawk on Jands west of the J-5/S1ate Route 99

?
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04-28 corridor to make fovaging areas more easily accessible to the nesting population, maximizing

foraging cfficiency and nse.

* Increase minimum prescrve size to 1,000 acres, and provide for adequate acreage of suitable

04-29 upland cover types. Large agricultural tracts allow for maximum foraging efficiency, as welt

| 83 reducing human disturbance-related avoidance in the species.

[ The TAC has identified several fundamental izsues related to the long-term susiainability of a

o4-30 | Swaitson’s hawk population in the Natomas Basin. Implementation of the revised Plan will

likely result in substantial habitat losses in the Basin followed by abandonment of nesting
| territories and a significant reduction in the Natomas Basin nesting population.

We appreciate the opportunity to provide these comments and hope the revised Plan can be
updated to reflect our concemns. If you have any questions conceming cur comments or if the

TAC can be of any assistance, please contact:

Michael Bradbury - or
3251 8 Stregt

Sacramenty, CA 95816

{916) 227-7527

Sincerely,

w&‘

Michacl Bradbury
Swaingon's Hawk Technical Advisory Committee

James Estep

2600 V Street
Sacramento, CA 95816
(916) 737-3000
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December 5, 2002

Via Facaimile ~ {916} 414-6713

U.S. Fish & Wildlife Service
Attti: Ms. Cay Goude
2800 Cottage Way
Sacramento, CA 95825

Re: Draft Natomas Basin Habitat Conservation Plan
Draft Environmental Impact Report/Environmental Impact
Statement

Dear Ms. Goude:

Our office represents the Tsakopoulos Family Trust with regard to
approximately 450 acres {the “Property”) within the North Natomas Community
Plan area, south of Del Paso Road and west of El Centro Road. The Natomas
West Drainage Canal forms the western boundary of the Property, including
the area commonly known as “Fisherman’s Lake®.

_ We have the following comments on the Drafi Natomas Basin Habitat
Conservation Plan (the “Draft NBHCP"} and the Draft Environmental Impact
Report/Environmental Impact Statement (the *Draft EIR/EIS"}. Prom time to
time 1 will refer coliectively to the Draft NBHCP and the Draft EIR/EIS as the
“Documents”.

1. Technical Correctien.

. In various places in the Documents, it is stated that the North Natomas
Community Plan created a 250 foot buffer along the east side of Fisherman’s
Lake. In fact, what the North Natomas Community Plan says on page 59 is
that the 200 foot {not 250 foot) buffer is an agricultural buffer located “along
the west side of the plan area”. This agricultural buffer can be used for

FIGLDAR045. 00 Tankonouios Neorth Maiomei) 8. Faly B Ydiie Ly see
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THE DIEPENBROCK LAW FIRM
1.8, Fish & Wildlife Service

Atin: Ms, Cay Goude

December 5, 2002

Page 20f 5

“pedestrian and bikeways, linear parks and open space, drainage cana}s or
detention basins, irrigation canals, public roads and maintenance roads.”

pages 58 and 59 of the North Natomas Community Plann. In the May 10, 2001
Agreement to Settle Litigation (the “Settlement Agreement’), the City of
Sacramento agreed to initiate an smendment to the 1999 North Natomas
Financing Plan to provide for the acquisition of an additional 50 foot buffer.

We would appreciate your amending all references that state that the
North Natomas. Community Plan itself created a 250 foot buffer. ! enclose a
copy of City Attorney Willlam P. Camazzo’'s May 30, 2002 memorandum
regarding the width and location of the agricultural buffer in this location,
which we consider definitive on this topic.

We would also appreciate a specific reference acknowledging that an
outfall structure from an appropriate location on our client's Property into the
West Drainage Canal is contemplated and not objectionable. ‘This is a critical
point as is being certain the outfall can be built during the construction
season.

Finally, at page VII-15 of the Draft NBHCP, please correct the reference
suggesting that the buffer is between Fisherman’s Lake and urbanized uses.
The buffer begins at the plan border.

2.  Riparian Habitat.

In the documents there are various references to some 23 acres of
riparian habitat along the eastern edge of Fisherman's Lake. Our client’s
consultant, Mr. Jim Stewart of ECORP Consultmg, has estimated the riparian
habitat adjacent to our client’s property comprises approximately 16 acres.
This riparian habitat is bordered on the east by the RD 1000 maintenance
road, We assume here that in identifying 23 acres of riparian habitat along the
City’s side of Fisherman's Lake that *Fisherman’s Lake” includes the portions
of Pisherrnan’s Lake north of Del Paso Road up to the junction with the
channelized portion of the West Drainage Canal.

Please correct the Documents to correctly state the amount of riparian
habitdt located next to Fisherman’s Lake on our client’s Property.
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THE DIEPENBROCK LAW FIRM
U.S. Fish & Wildlife Service'

Attn: Ms. Cay Goude

December S, 2002

Page 3 of 5

3.  Buffer Increase.

There are various references in the Documents to increasing the size of
the buffer adjacent to Fisherman’s Lake from 250 feet to 800 feet. Not all of
the references are accurate. In the Settlement Agreement, the City of
Sacramento agreed to initinte an amendment to the North Natormmas Community
Plan to consider whether the buffer should be increased from 250 feet to 800
feet. That process has not yet occurred and the City Council has not yet made
any decision. We would appreciate your correcting the Documents by referring
to the exact language in the Settlement Agreement. We also want to be sure
that all parties understand that the width of the buffer may or may not be
increased, depending on the City Council decision. The analysis in the

| Doacuments should not depend on the buffer increasing in width.

4, RD- wnership.

At various places in the Documents, there are references to the land that
is owned by RD 1000 in and around Fisherman’s Lake. We would appreciate
the Documents being corrected to state that RD 1000 has an easement on
portions of the land along the east side of Fisherman's Lake. The easement
was granted for flood control purposes and all uses not inconsistent with flood

L control were reserved to the Tsakopoulos Family.

5. Fi 's Lake is Part of ood Control § m and Is Not a H
Preserve.

Fisherman's Lake and surrounding land owned by RD 1000 (and the
easement owned by RD 1000} are part of a major flood control systemn owned
and operated by RD 1000 and are specifically not a4 habitat or nature preserve.,
We think this is an important peint which should be specifically identified in
the Documents.

6. Expansion of Buffer.

While we respectfully acknowledge that opinions vary on this topic, we do
want to note that in our view, expansion of the buffer area to 800 feet on the
cast side will do little to enhance habitat for the Giant Garter Snake in that the
added land would not be riparian upland habitat or other area likely to
enhance habitat values for a primarily aquatic creature. The primary basking
areas are on the west side of Fisherman’s Lake, and, as part of the Settlement
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THE DIEPENBROCK LAW FIRM
U.S. Fish & Wildlife Service

Attn: Ms. Cay Gowde

December 5, 2002

Page 4 of 5

Agreement, they are being enhanced by planting of native grasses and other
appropriate vegetation.

~ As to the Swainson's Hawk, again, we do not believe that increasing the
buffer from 250 feet to 800 feet will provide any benefit 10 the Swainsan’s Hawk
commensurate with the enormous cost of increasing the buffer to thm width,
which cost our client estimates at over $6 million.

The landowners within the North Natomas Community Plan have already
funded the acquisition of significant additional habitat Iand on the west side of
Fisherman’s Lake and under the Settlement Agreement, there will be not less
than 400 acres of land acquired next to Fisherman’s Lake, We respectfully
suggest that these added areas will provide a far more attractive area for hawk
foraging than an increase of buffer at enormous cost in an area immediately
adjacent to residential development. We also note that as part of the
enhancement of the riparian habitat along the west side of Fisherman's Lake,
RD 1000 has agreed to the planting of a certain number of trees appropriate as
nesting sites for Swainson’s Hawk. When these trees reach sufficient size and
maturity, we hope Swainson’s Hawks will find this location next to a
substantial foraging area suitable for nesting.

7. Additign red Species.

The Draft NBHCP suggests that additional Covered Species may
experience habitat loss under the Plan, We ask that you delete the references

to adding potential new species to the Basin, See, for example, the reference at
IV-14 of the Draft NBHCP.

B.  Control of Water Supply and Availsbility.

We note a reference on page [V-28 of the draft NBHCP stating that
management activities can include: (1) control of water supply and availability
...". Does this mean that water supply and availability to properties within the

North Natomas Community Plan areq can be restricted or otherwise controlled?
This would not be acceptable to landowners and would be a matter of grave

| concern. We would appreciate clarification of this important point,

9. Correction of Figures 7, 10 and 13.

In Figure 7 (Flood Prone Areas), we suggest clarification as the aerial
topos of our client’s Property indicates that it is not in the 100 year floodplain.
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THE DIEPENBROCK LAW FIRM
U.8. Fish & Wildlife Service

Attn: Ms, Cay Goude

December 5§, 2002

Page 5 of 5

In Figure 10 (1997 Habitat Types Map}, what is the origin of this map? The
Property appears to be identified as “ripatian”, when it certainly is not. In
Figure 11, what is meant by *Ruderal”? Finally, in Figure 13, an active hawk's
nest is shown on our client’s Property at a location where there are no trees.
This needs to be corrected.

Thank you for the epportunity to comment and for your substantial

efforts to create a Habitat Conservation Plan acceptable to all.

Very truly yours,

THE DIEPENBROCK LAW FIRM

By o

Karen L. Diepenbrock

KLD/jmg
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MEMORANDUM

14 Carol Shearly, Natomas ManagerThomas Lee, Deputy City Manager
ce: Karen Diepenbrock, Attorney at Law
from: William P. Camazzo

e Width/Location of Agricultural Buffer on Westerly Edge of the NNCP Area
date: May 30, 2002

{ have completed review of the relevant North Natomas documents possibly containing
references to the agricultural buffer along the wasterly edge of the NNGP arsa-and in
particular, along that portion of the Wast Drainage Canal known as “Fishemman’s Lake®,

My review included the following documents:

1. Draft EIR, North Natomas Comprehensive Drainage Plan (December, 1996).
2. Final EIR, North Natomas Comprehensive Drainage Plan (March, 1997).

3. 1986 North Natomas Community Plan,

4. Draft EIR, 1886 North Natomas Community Plan.

5. Final EIR, 1986 Nosth Natomas Community Plan.

&. Findings and Statements of Overrriding Considerations, 1888 North Natomas
Community Plan.

7. 1994 North Natomas Community Plan.

8. Supplement to the 1886 North Natomas EIR.

9. Findings and Statements of Overriding Considerations, 1994 North Natomas
Communify Pian.

10, Mitigation Monitoring Plan, 1994 North Natomas Community Plan,

11, Natomas Basin HCP (1987).

12. Implementation Agreement, Natomas Basin HCP (1987).

13. 1994 North Natomas Finance Plan. '

14. Nexus Study, 1994 North Natomas Finance Plan.

15. 1898 North Natomas Finance Plan Update.

18, Nexus Study, 1897 North Natomas Finance

Plan Updata;‘ from the dgsl; of...
17. 1986 North Natomas Setfiement Agreement. Chiet Assistant City Attorney
18. 2001 North Natomas Settlemant Agreement, City Attorney's Office

988 Ninth Street, Suite 1808
Sacramento, CA 95814

€916) 264-3346
Fax: (916) 264-7455
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The results of my inquiry aré set forth beiow. | have attached a copy of all pages
excerpted from the various documents.

Ukl

A.

B.
1.
2.

dowmams ccma;n nn relevant referanue to tha buﬁer

The following

The Draft and Final EIRs for the Comprehensive Drainage Project.
The Natomas Basin HCP and Implementation Agreement.

The 1984 North Matomas Finance Plan and Nexus Study.

The 1899 North Natomas Finance Plan Nexus Study.

The 1985 North Natomas Setllement Agreement.

1986 NNCP.

Figure 3. This map shows the westerly buffer located to the east of
Fisherman's Lake. The map is not helpful as it is a schematic of
poor quality.

Page 12, Table 2, The “greenbell” is listed as 770 net acres. The
pestinent footnote states: "Refers to greenbelt abutting agriculture
on the norther and western borders of the incorperated study area.”
Page 59. A policy statement is made: “To create a strong edge
between the community and adjacent areas of permanent
agriculture, develop a greenbelt along the norther and wester
boundaries of the incorporated portion of tha planning area.”

Page 103. The page 59 policy statement is repeated. Another
policy statement is made: "The greenbeit will average in width 500
feet to separate residential and agricultural uses.”

Page 116. A statement is made regarding the source of the 500
foot width: “Accoeding to information from the County Agricuitural
Commissioner, a buffer of 500 feet in width will meet this objective”

1986 NNCP Draft EIR.

Exhibit A-14. This is a spreadsheet showing the greenbelt area
assoclated with a variety of alternatives and positions. The relevant
footnote states: "Refers to greenbelt abutting agriculture on the
norther and western bordets of the incorporated study area.”
Exhibit A-20. Another spreadsheet depicting greenbett area
associated with 5 altematives. The relevant foolnote is the same as
the previously mentioned hote.

Exhibit A-21. This is a land use map for Aternative A {no

project) which shows a buffer on the east side of the westerly city
boundazy, in the vicinity of Fisherman's Lake,

Page D-§3. There is a discussion of the relative benefits of buffers
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and their management.

Page D-57. There is a discussion of the need for buffers.

Page H-48: There is a discussion of buffers in general, and a
referance to them as “land abutling agriculture on the northem and
western borders of the incorporated study area.”

Page L-78. Theres is a statement that: “Critaria for delermining the
widih and use limitations of the buffer area include compatible low
intensity, uninhabited uses such as open space/recreation or public
utility uses.”

3. 1988 NNCP Final EIR.

a.

Page 221, There is a general discussion of the buffers in a
response to A comment.

4, 1986 Findings and Statement of Overriding Considerations.

.

b.

Page 105. Open space buffers are proposed as a mitigation
measure “‘whete the Study Area is contiguous ‘o agricuftural fands.”
Page 183. The following statement is made: "The buffer area
should be wide enough 1o effectively separate the conflicting land
uses and should only contain compatible non-agricultural uses.
According to inforrnation from the County Agricultural
Commissioner, a buffer of 500 feet in width will meet this objective.
Inciusion of drainage canals, freeways, artererial streets, utility
corridors, elc., could Jower the net acreage that would be naeded in
the buffer areas-.'

5. 1594 NNCP.

o

Page 10. Table 1 contains a reference o "Ag.and Fwy Buffers™,
listing the acreage as 320.9. Regarding the agricultural buffers,
footnote 5 states: "Refers to ag huffers on the N and W borders of
the study, but not ag land.”

Page 11. Table 2 is similar to Table 1, with the same footnote.
Page 52. There is a statement that “Open Space includes
agricultural buffer areas along the north and west boundaries of the
pian area.”

Page 53. Tabie 13 shows Agricultural Buffer at 185.9 acres.
Footnote & states: "Includes acreage along west and north
boundaries of the plan used to buffer the agricultural uses from the
urban uses.”

Page 55. Figure 14 depicts a buffer along the westerly edge of the
NNCP area, of undetermined width. Atthough the map is a
schematic, the buffer appears to be located inside of the city limit,
east of the West Canal.

Page 58. There is a policy statement regarding creation of finear
open space to buffer agricultural lands.

Page 53. There is a statement that. “The buffer along the west side
‘of the plan area is 200 feet wide and allows the same uses as the
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8.

northem bufler.”

Page 82. There are the following staternents: "Develop a greenbelt
along the northem and western boundaries of the planning area..”;
and “The greenbait will be a minimum of 250 feet in width, not
including the Elkhom Boulevard right of way and irrigation canals
and maintenance roads on the nosth side of Elkhom, which brings
the total width to 500+/- feet.” Observation: this statement is
ambiguous. It is not posaible to tell whether the 250 feet width
refors only to the northem buffer or Is intended to refer to both
the northern buffer and the western buffer,

Supplement to the 1986 NNCP EIR.

I,
i
k.

m.

Page 2.0-5. Mention is made of the use of the buffer as open
space.

Appendix A, page 10. This is a chart showing the buffer to be 320.9
acres (net), with a footnote similar fo those quoted above.
Appendix A, page 55. Figure 14 depicts the buffer as being aleng
the westerly city boundary near Fisherman's Lake. it is shown
inside the city fimit, to the east of the West Canal.

Appendix A, page 58. The buffer is described as 200 feet in width.
Appendix A, page 821. The same ambiguous statement is made
(see-4.h. above).

Final Supplement to the 1588 NNCP EIR.

b.

Page 2, There is a statement in a comment ietter that "Many
communities have considered 300 feet as a sufficient buffer....”
“Letter 2.” In a response to a letter from the Dspariment of
Conservation, the following statement is made: "The buffer along
the waest side of the plan area is 200 feet wide and allows the same
uses as the northem buffer.”

1954 Findings and Statement of Overriding Consideratione.

Page 13. The statement is made that “These measure require the
use of a greenbelt along the northern and westem boundaries of
the Project area to create a strong edge between the communily
and adjacent areas of permanent agriculture. This greenbeit must
be & minkmum of 250 f. in width, not including the Elkhom
Boutevard right-of-way.” [Observation: these two ssntences,
when taken together, are ambiguous. The first sentence
relates to both buffers, and by itself ks clear. The sacond
sentance could be interpreted as applying only to the Elkhorn
buffer, but could also mean that both buffers are to be 250 feet
in width. This conflicts with previous statements that the west
side buffer is to be 200 feet in width.)

1994 Mitigation Monitoring Plan.



eComment® NATOMAS_00018

- Page 10 of 13

LocalCache\ProcessedFiles\NATOMAS 00018 010_013.49pg

10.

1.

LER

a. Page 2. The statements quoted in 7.a. above are repeated here.

1993 Draft NNCP. This draft plan was not adopted. The following
statement appears on page 58: “The plan calls for an agricuttural buffer
along the north and west boundaries of the plan area. The north buffer
along Elkhom Boulevard Includes a 250 foot wide strip of land along the
south side of Elkhom Boulevard, the 136 foot wide public right-of-way of
Elkhom Boulevard, and any maintenance road or irigation canal on the
north side of Elkhormn Baulevard.... The buffer along the west side of
thepian area is 200 feet wide and allows the same uses as the northern
buffer.”

Land Use Map Attached to 1994 NNCP. This map depicts the westerly
buffer as a 38.8 acre slrip commencing at the easterly edge of the West
Drain. There is no éxplanation as to why it commences at that point,
opposed to the center of the canal which is the city boundary.

1998 North Natomas Financing Plan.

a. Figures |4 and {v-2. These figures show the "Ag and Freeway
Buffers” as acquisitions under the ~Public Facilities Land
Acquisition Fes." '

b.  Page IV-18. Agricultural buffers are named as part of the public
land to be acquirad under the Land Acquisition Program and Fess.

c. Page V-1. In the introduction, buffers are named as being part of
the land acquisitions program.

d. Page V-3. The statement is mada that "Open space and land
bufiers are required throughout the area along the 1-5 and 1-80
freeways, as habitat bufiers along Fisherman’s Lake, as a buffer to
agriculturat land along the south side of Elkhorn Boufavard and
open space alang the westemn City limits, [Obsarvation: this
statement Is somewhat inaccurate in its depiction of the
nature of the buffars.]

e Page V-5, figure V-1, This map appears to depict the westerly
buffer as beginning at the city limit ine, However, the map is not
intended to be precise; rather, itis illustrative only and relates to
financing plan issues. -

f Page V-6, Figure V-2. This chart includes 105.2 acres of
agricultural buffer In the estimates of land acquisition cost.

g.  PageF-1, figure F-1. This chart includes B5.75 acres of agricultural
buffer. There is no explanation of the acreage difference between
this chart and Figure V-2.

2001 HCP Litigation Settlement. On page 12, the following statement is
made: "City agrees lo initiate (1) an amendment 1o the NNFP to provide
for the acquisition of an expanded buffer of 250 feet (i.e., 50-foot increase
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C.

along the East side of Fisherman's Lake {to be consistent with the
Mitigation Monitoring Plan for the North Natomas Community Plan)...."

Conclusions. Based on the above information, it is reasonable to conclude:

1.

As to the location of the westerly buifer, virtually all text references specify
that is to be located “along the westerly edge” of the plan area. The 1994
NNCP map places it at the easterly edge of the West Drain, without
explanation, Other diagrams, although fuzzy end poorly drawn, appear to
place the buffer at the westerly edge of the West Draln, again without
explanation. The latter location does not appear reasonable, as it would
amount to the city dictating land use outside of its jurisdictional bourndary.
The 1984 map conflicts with the uniform references found in the text of the
various documents reviewed, The most logical location appears to be to
the middle of the West Drain, since that is the city boundary and comports
with the text references placing the buffer “along” the westerly edge of the
plan area—which would be the city boundary.

As to the size of the westerly buffer, the ambiguities outlined above create
an issue as to whether the buffer is 200 feet or 250 feet in wiith. While
the sattlement agreement appears to require processing of a plan
amendment to settle the issue, the governing documents trump
implementation documents i they conflict. The governing documents are
the various editions of the community plan, where references {o the
westerly buffer width consistently spacify 200 feet. The ambiguity found in
the implementation documents {the findings and the MMP), which fump
the Elkhorn and westerly buffers together at 250 feet each, stemmed from

an erroneous raading of the community plan by staff and/or consuitants.
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WM? 5, 2002 DEB 5 2002
* Angelo Tsakopoulos
Tsakopotios Invastments

“7473 Falr Ozks Bivd., Sufte 10

RECEIVED

Sacramenty, Ca 95608 )
RE: Fishermsn’s Lake — Notomas Basin
Dear Mr. Tsakopoulos:

Onafeoentsmtr:walkmnducted by you and ECORP staff on your property within Natomas
Basin, we assessed the eastern shoreline of a portion of Fisherman's Lake. The existing
RDIODOmdwasusadtngalnmmmelakeedge

When assessing the extent of riparan habuﬁal:mtl'leTsaknpoulos property, wa were sware that -
the Draft Natomas Basin Habitat Conservation Plan (DNBHCP) referenced 23 acres of riparian
habitat along the eastern edge of the lake. 1t appears thet this acreage includes the margins of
lnke that extend beyond Dal Paso Boulevard to the channelized portion of the Wast Dialnage
Canal, PrallnﬂmwassessmntofmeTsakopmﬂospmpuwhasmnﬂﬁedl&mofﬂpmm

habitat along the western edge of the site. 'ﬂ\&ﬂpﬁanhabnatonthepropenylscn-mm
with the shoreline of Fisharman’s l.aheandmanb 1000 road.

mwmeNBHCPmmganmlmmensmmmlm C

Theadapuvemanagmntprmdsbn asdesmbedonmei-ra?ofﬂze
DNBHCP should be further. refined. Dus to the dynamic and evolving
characteristics of open space/habitat preserve areas, It is-ackhowledged that
a static monttoring program would not adequately assess the functions and
values of the habitat, waer,itmaymtbeappmpﬁamhureqdréﬁwe
property awner to bear the burden of overseelng an ever-evolving
managament plan for an open spate area that may be changing through
influences unralated to activities an-the adjacent properties. It may be
apmpﬁahhoashbsshﬂmtsofpamupaﬁoninamanmtphn by the
Natomas Basin owners, which addresss conditicns relatadto bagin fand usa
practices,

- m&m-mm@:@m
mwm RS Sulte 160 ;
At R b, -
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.. mmﬂedmhnducﬁonofnmspedmhtnanopenspacepm,
proteched by by conservation easaments, Is & biological sound approach to
' . wiidlife management andbwhumﬂabiﬂtyofaspemes However, 1t would
12:17 * be appropriate th implement a ‘grandfather dause’ that would ensure that
) ... the approved uses on propérty outside.of the open space areas, not be
nunddyburdmedbynmagernentpmcﬂmsmatammoduﬁedasamsuuof
S themtmhudspedes. o

[ , A matn objective of 2 Habitat Conservation Plan (HCP) ls to fadllme the
recovary of a species. By participatinig In-the HCP process, the Natomas
 Basin property owners are duty bound to comply with the provision of the
plan, In adidition to the terms-and conditohs.of the various regulatory agency
permits. However, modifications to flora and fauna within the-opes space
. 1218 preserve which may impede the recovery of 2 species which Is not

' attribitable (directly or indiractly) to land use practices within the basin
shouid not e the responsibliity of the pmperty owners. A direét linkage
batween the property owners and. recovery of the spedies must consider the
source of the adverse impact and not hold the property owners accountable
for mweryofasnecies byfad:orsoutormelrknmedm control,

If you have any qu:sﬁcms, praease call-me at (916) 728-5100,

. Fisherman’s Lake = Natormas Basin Latter 10502
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December 2, 2002

Wayne White

Field Supervisor

United States Department of the Interior
Fish and Wildlife Service

2800 Cottage Way

W-2605

Sacramento, CA 95825

Dear Mr. White:

On behalf of Reclamation District No. 1000 (*RD 1000") and Natomas Central
Mutual Water Company (“Natomas Mutaal”} {collectively, the “Water
Agencies™), I am writing to provide comments on the Naiomas Basin Habitat
Conservation Plan (“NBHCP*) and its Draft Enviconmental Impact
Report/Enviropmental Tinpact Statement (“Draft EIR/EIS™).

To assist you in your review of these convments, we have separated our comiments
into sections. General comments that address several sections of the Notice of
Availability dated August 16, 2002 (“NOA™). the NBHCP, and the Draft EIR/EIS
are ipcluded in the main text of this letier. Specific comments that address more
timited sections are included in Appendix A, which is incorporated by reference
into this letter.

i DISCUSSION

A The Notice of Avgilahiﬁtz, the NBHCP, and the Draft EIR/EIS
sent the Water Apgencies” Current Participation p

The NOA, the NBHCP, and b Dra2ft EIR/EIS consistently mistepresent the
Water Ageacies’ participation in the NBHCP by suggesting that the Waws
Apencies have chosen not to participate in the NBHCP and that RD 1000 has
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chosen not to be a co-lead agency for the Draft EIR/EIS. The NOA incorrectly
states that “[a)t this ime, RD 1000 and Natomas Mutual have chosen not 10
submit an application for an incidental take permit. They may decide to apply at a
Jater time and commit to the ietms of the Plan and through issuance of a permait by
the USFWS, join as full permittess at a future date.” [NOA at 4], Similarly, the
NBHCP and the Draft EIR/EIS both state that, “fi}n March 2002, the Boards of
Directors of both Water Agencies elected not to continue participation in the joint
HCP..." [NBHCP at 1-8; Draft EIR/EIS at 1-9, 1-10, 1-21, 2-12, 4-12].

In fact, since the United States Fish and Wildlife Scrvice ("USFWS™) announced
for the first time on Janvacy 4, 2002 that the USFWS would not provide coverage
for incidental take resalting from pestidide use, the Water Agencies have
consistently stated that they wish to remain as applicants, and that RD 1000
wishes to remain as a co-Jead agency, to seek incidental take coverage for the
Waler Agencies” operations and maintenance activities. The Water Agencies
have consistently expressed their request in the following docoments:

(a) A letter dated January 10, 2002 from Pat Mitchell to you, in which
the Waler Agencies requested that the USFWS exercise its
authority io provide, within the incidental 1ake permits issued
porseant to the NBHCP, coverage for the Water Agencies’ take
resulting Ffrom pesticide nse.

{b) A letter dated February 4, 2002 from Pat Mitchell 10 Bob Thomas
and Larry Combs, in which the Water Agencies stated that they
were not authorizing the City of Sacramento {(“City”) or Sutier
County {“County™) to modify the NBHCP in any manner that
narrowed the Water Agencies” request for coverage for take
resulting from both mechanical and pesticide related activities.

{c) A letter dated March 1, 2002 from Pat Mitchell to Bob Thomas
and Larry Combs, in which the Water Agencies confirmed the
substanee of February 8, 2002 und February 12, 2002 telephone
conversations with the City, Connty, and USFWS. Specificatly,
the Water Agencies confirmed that the Boards of both RD 1000
and Natomas Mutual had voted to pursue incidental 1ake coverage
for take resulting from both mechanical and pesticide related
activities and to remain within the NBHCP.

) A letter dated Jnne 5, 2002 from Patrick Mitchel) to Cay Goude of
the USFWS, providing additional material 10 support the Water
Agencies’ request for incidental take coverage for pesticide use.
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te) A letter dated October 8, 2002 from Wendy Anderson o Carol
Shearly, correcting statements in Ms, Shearly’s July 17, 2002 Jetter
w the Water Agencies, which July 17, 2002 letter erronecusly
suggested that the Water Agencies had chosen to withdraw from
the NBHEP. [The above five letters are incorporated herein by
reference. }

As iHusteated above, since January 4, 2002, the Water Agencies have repeatedly
reasseried their intention o remain within the NBHCP and for RD 1000 to remain
as a co-lead agency. Nonetheless, the City and County have proceeded with the
NBHCP, modifying text specific 1o the Water Agencies despite the Water
Agencies' objections [see lener from P. Miichell to B. Thomas and L. Combs
dated February 4, 2002). These modifications will be addressed in more desail,
below.! These modifications, and the references to the Water Agencies® alleged
decision to withdraw from the NBHCP process, must be modified to accurately
reflect the Water Agencies’ full participation in the NBHCP.

B. ‘ DA NBHCP, and the Draft EIR/EIS Mis
the QﬁEﬂE‘ Authority to Provide the Water Apencies’

Caverage for lnctdental Take Resulting From Pesticide Use.

The NOA, thie NBHCP, and the Draft BIR/EIS inaccurately state thal the USFWS
does not have the authority to provide coverage for incidental take resuiting from
pesticide use. [See, e.g.. NBHCP at 1-8 (stating that take coverage for pesticides
and rodenticides is “prohibited or Jimited by the regional USFWS guidance policy
(USFWS, Inclusion af Pesticide and Herbicide Applications as a Covered Aétivity
in and {sic] Endangered Species Act Section I0a)(1 §B) Permit, Inly 1998 {*July
1998 Region 2 Guiidance Statement™)”).

Tn fact, as explained in the Water Agencies” January 11, 2002 letter 10 you, the
July 1998 Regjon 2 Goidance Statement docs pof limit the USFWS® authority to
provide the Water Agencies coverage for pesticide and rodenticide take. The July
1998 Region 2 Guidance Statement states:

Effective immediately, pesticide and herbicide applications will
not be considered for inclusion a8 a covered activity in Tntlure

! In addition, the NBHCP and the ETR/EIS fail 10 mention that the City is rejecting the Water
Agencies from the NBHCP for the sccond tGme. [See NBHCP at 121 v 1-24]. 1n December uf
1997, without the authoeization of the Water Agencies the. City restructured the NBHCP for the
City’s us only, leaving the Water Agencies to propare a separate habitat conservalion plan. Ina
beiter dated December §997, the Water Agoncies identificd fourteon problems with the City’s
version of the NBHCP. Seven of the founteen items were subsiantive arrors and reftected dwe
City’s failure to consult with, or-respomt 10, RD 1000 end Natomas Mutual concerns. The City

"‘NBHCP was approved in lote December 1957, igooring the Water Agencics” commepls.
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incidental 1ake permits, with the exception of thoze Habitar
Conservation Plans (HCPs) that address this topic and that have
already been submitied to the Fish and Wildlife Service with on
official section }0{a){ I){B} permit application.

July 1998 Region 2 Guidance Statement (emphasis added).

The NBHCP was submitted to the USFWS, along with an official 10{a)(1)(B)
permit application in December of 1996. As specified in a letter from Pat
Mitchell to the California Department of Fish and Game (“"CDFG"} and USFWS,
RD 1000 and Natomas Mutual proposed o use the November 1997 Natomas
Basin Habitat Conservation Plan (1997 NBHCP") as the basis for their
application. [See NBHCP at I-22 (stating that on December 1997, the Water
Agencies submitted their separate Habitat Conservation Plan, Implementation
Agreement, Incidental Take Permit Application, and 2081 application to the
Service and to the COFG); letter from P. Mitcheli to D. Zezoiak and W. Lehman
dated September 8, 1998 (stating that, "My clients propose to use the November
1997 Natomas Basin HCP approved for the City of Sacramento on December 31,
1997...™y1. The 1997 NBHCP includes RD 1000 and Natomas Mutual as
Permittees (1997 NBHCP at IV-3.4), and expressly includes herbicides, as well as
Sfumigants for rodent control, [See 1997 NBHCP at TV-185, 16}, Accordingly, a
habitat conservation plan submitted prior to the date of the July 1998 Region 2
Guidance Statement includes coverage for RD 1000's and Natomas Mutual’s use
of pesticide use, which therefore showld be grandfathered under the July 1998
Region 2 Guidance Statement.

Moreover, even if the 1998 Region 2 Guidance Statement applies to the Water
Agencies request Tor coverage for pesticide 1ake, the USFWS need not require
that the Water Agencies provide more than the best scientific and commercial
data available. The July 1998 Region 2 Guidance statement ¢xpressly provides
that the: USFWS may provide coverage fer incidental 1ake if an applicant
“insists,” [July 1998 Region 2 Guidance Statement]. Caselaw and the USFWS®
regolations allow the USFWS {o issue coverage based upon the best scientific and
comrmercial data available. For instance, in National Wildlife Federation v.
Babbirt (August |5, 2000), Judge Levy invalidated the USFWS' incidental take
permits issued to the City of Sacramento pursvant to the 1997 NBHCP on the
ground that the USFWS* issuance of the permits assumed the participation of
entities that were not permittees. [See National Wildlife Federation v. Babbin
(2000} 128 F. Supp. 2d 1274, 1295). Despite Judge Levy's invalidation of the
permits o0 those grounds, Judge Levy upheld the USFWS® reliance upon the best
scienlific and commercial data, even if that data did not provide the USFWS with
absolute certainty as to the {997 NBHCP's effectiveness. Judge Levy wrote,
“[t]he Service is obligated by regulation to "develop its biological opinion based
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upon the best scientific and commercial data available regardless of the

‘sufficiency’ of that data.”’ fciting 51 Fed, Reg. 19926, 19951 (final rulemaking
with respect to 50 CFR. § 402)). [National Wildlife Federation, 128 F Supp. 2d
at 1300]. Moreover, Judge Levy specifically stared that it would not be
reasonable to require detailed quantitative information of impacts upon the Giant
Garter Snake, in particular.

Plaintiffs cantention appears to be that the ESA required detailed
quantitative information as to each of these faciors {the Giani Ganer
Snike’s baseline conditions and the cffects of the HCP] prior to the
issuance of a permit, but plaimiffs citc no authority for such a
requirement, and such a reguirement would not be reasonable. For
the Giant Garier Snoke, for example, a reclusive species, it would
be extragrdinarily difficult 10 count the number of individuol snakes,
determine their habitar and habins, and reach conclusions as to
their genetic makeup and variability. Instead the 1997 Biological
Opinion tnakes certain assumptions about the species based upon
potential loss of habnat, which is a reasonable approach.

Natianal Wildlife Federation, 128 F. Supp. 2d at 1296-1297
{emphases added)

Accordingly, the USFWS” position that it does not have the authority to issue the
Water Agencies coverage for pesticide take holds the Water Agencies’ pesticide
use to a higher standard rhan all other activities covered by the NBRCP and
thereby exceeds the USFWS' authority under the Endangered Species Act
(“ESA™) and caselaw, After a review of the existing scientific litersture, the
Water Agencies submitted to the USFWS a summary of all currenlly available
scientific literature addressing the Water Agencies pesticide use's impacis upon
the Giant Garter snake. {See June 5, 2002 letter from P. Mitchelt to C. Goude].
This submission provided data that exceeded the tevel of detail for all other
impacts analysis within the NBHCP. This submissiop has received no formal
response from the USFWS despite the fact that it was submitted more than six
months ago. Consequently, the NOA, the NBHCP, und the EIR/EIS must be
modified to acenrately refloct the USFWS' authority to issue incidental take
coverage for pesticide use,

C. ‘ ‘ Draft EIR/ELS ' nt the
*Mana i

The references in the NBHCP and the EIR/EIS to the Water Agencies’
submission of the management plans lo the Natomas Basin Conservancy’s
{“NBC"} Techoieal Advisory Comminee (“TAC™) for review and approval must
be deleted. [See. £.g., NBHCP at I-35 (stating that the Water Agencics will
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preseat vegetation management plans {o the NBHCP TAC on 2 three year basis
for review and appraval). See also V-27, V-31]. The Water Agencies never
supgested thal management plans be required, and, in fact, expressly rejected
management plans when they were snggested by the USFWS for the first time in
Spring of 2002. The management plans defeat the purpose of the Water
Agencies’ application for incidental take coverage and provide the Water
Agencies with no ¢entainty that their opersiions and maintenance activities will be
covered, as the plans require the Water Agencies 1o obtain approval from the TAC
every three years for the Water Agericies” operations and mainienance activities.
RD 1006 will not cede its authorily as a governmental entity to a non-elecled

TAC entity. All references to the management plans must be deleted.

D. The City, County, and USFWS Must Make The Changes:
Reguested Above.

The NBHCP and the Draft EIR/EIS must be reviscd per the modifications
requested above in Sections B and C. H, at 2 minimum the requirement for
Management Plans is not deleted as discussed in Section C above, the NBHCP
will not be usable by the Water Agencies.

There is no evidence that the City, Sutter, and the USFWS™ mitigation strategy
would be effective without the Water Agencies' systems and participation in the
NBHCP. Although the NBHCP and Draft EIR/EIS purport 10 analyze the
effectiveness of each Permittee’s mitigation strategy independent of any other
Permittee’s mitigation strategy, the NBHCP and the Draft EIR/EIS never analyze
whesher the mitigation strategy would be effective without the Water Agencies’
system of ditches and canals. [NBHCP at 1-31 (explaining what would happen if
one of the land use agencies were Rot to participate in the NBHCP but providing

no analysis of what would happen if the Water Apencies were not to paticipate 1n

the NBHCP)).

Although peither the NBHCP nor the Draft EIR/EIS analyze whether the NBHCP
would be effective without the Waler Agencics’ participation, the NBHCP
depends upon the Water Agencies” ditches and canals, and upon Natomas
Mutual’s water, to engure that sufficient water is in the mitigation areas to support
wetland habitat for the Giant Garter Snake and other wetland species, and to
ensure connectivity among the wetland mitigation lands. [See NBHCP at itV-30
to 32; Draft EIR/EIS at 2-19 (stating thal “[tjhe combination of primary drainage
channels {dramage channeds anticipated to remain through the term of the ITPs),
secondary drainage channels (that tend to remain unless affected by arban
development), and irrigation channels provide connectivity between the existing
habitat reserves™), See also, Draft EIR/EIS at 2-20, 2-21, 2-25, and 2-37)]. In

fact, the NBHCP states that the NBC will consider converting wetland mitigation

sites 10 upland mitigation sites if the NBC does not locate adequate aliernative
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waler supplies to those of Natomas Motual. {See NBHCP at 1V-32]. Thus,.
despite Judge Levy's admonitions, the City, Sutter County, and the USFWS
continue o rely upon entities that are not clearly participants within the NBHCP
for the City's, Sutter County’s, and the USFWS” mitigation strategy. [See
National Wildlife Federation, 128 F. Supp. 2d at 1259, (stating that, “the record
does not suggest that the Service considered whether the monitoring and adaptive
management provisions of the regional Plan could be effective if the City is the
sole permittee.”)

IL.  CONCLUSION

The Water Agencies look forward to working with the City, Sutter
County, and the USFWS io resolve the concems expressed hevein and to
process the requested modifications. Piease call me if yon have any
questions,

Stncerely,

D(?EY, BRAND, SEYMOUR & ROHWER LLP
Patrick Mitcéll

ce:  James N. Clifion {RD> 1000)
Peter . Hughes (Natomas Mumal)
John Mattox (CDFG)
Bill Carnazzo (City)
Carol Shearly {City) .
Larry Combs {Surter County)
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Appendix A
Specific Comments

NBHCP page 1-36. The NBHCP’s explanation as to which “dredging™
activities are not.covered by the NBHCP is confusing and should be
rcwnucnas fol!ows “Dredgmg. Exccpl as necessary provided-for-the
for the Water Agencies’ operations
and maintenance activities, dredging is not a Covered Activity under the
NBHCP and the NBHCP Permits.”

NBHCP page 1I-5. The definition of “Ponds/West Areas” includes
*[wlettand/marsh arcas inchuding Pritchand’s Lake and several isolated
locations throughout the Natomas Basin.” In fact, there is no Pritchard’s
Lake. Is this definition intended to refer to the North Drain or the P-6
Canal?

NBHCP page 11-6. What was the assumption reganding the width of the
Class 1 canals?

NBHCP page I1I-4. The first full paragraph on page 111-4 stated that,
*[thhe residual rice straw in the fields after harvesting is typically bumed.
This is incotrect. The burning of rice straw bas largely been replaced by
the tlling and/or flooding or rice straw.

NBHCP page H1-7 and I-8. These pages provide three different numbers
tor the acreage. Page II-7 identifies 1,512 acres as belonging to the
“Airpott” land use class, while Page I11-8 identifies there being 2,800
acres under use by the airport and, aliematively, the airport facilities
including 1,515 acres.

Dmaft EIR/EIS page 2-43, Section 2.4.6.3. The last sentence of the first
paragraph of Section 2.4.6.3 should be modified as follows: “RD 1000
and Nalomas Mulual carry out these activities to provide agricultural
Wﬂddms public health and safety concerns, and 1o
minimize damage to planted crops and other property from flooding.™

Draft EIR/EIS page 2-44, Section 2.4.6.3. The Water Agencies’ request
for law enforcement assistance paid for by land developers hus been
deleted and needs to be added.

Draft EIR/EIS page 3-8, Section 3.3.3. The following sentence should be
rewriteen, * Imganon wilet also mciudes rctum ﬂt)ws from rice ﬁclds

system-.held wnhm a8 closcd system” 1h.n rc—uscs lhu water wuhm lhe

basin_without release to the §gggmg;g River. The closed svsiem is
maintained from April through Avgnst.”
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Draft EIR/ELS page 3-8 Secuou 333, The fuiiowmg sentence should be

mwnttcn

; The Nalbm@ farmlgg
j 5 in 1916-

1919. The Iandowners secumd senior water r ir
later, the Central Valley Project (CVP) was bmlt and in 1946 Natomag

Mutual entered into a contract with the Bureau of Reclamation for ceitain

MWWMt does
ot replace the amounts of water Natomuis Mutual is entitled 10 divert

under its pre-existing rights, licenses, and permits,

Dralt EIR/ELS page 3-8, Section 3.3.3. The second sentence in the second

paragraph of Section 3.3.3 should be rewritten as. follows. *Although t¥he

average historical diversions from these five plants is approximately

80,000 acre-fect pes year;, Natomas Mutual delivers approximately
acre-fect on average. The “closed system™ enables Natomas
Mutuat 10 re-use water, effectively reducing its dive ersions by an avemge
of 30,000 acre feet per year. The State Wate; Resources Control Board

has ruled that Natomas Mutual .

Drafi EIR/EIS page 3-9. Between the bulleted paragraph and the ﬁrst fnil

paragraph, insert, “Althongh the pumping facilit
localized areas for each plant, the- closed System is 5o mlemmnecu:d that it
actvally re~circulates water throwghout the entire system ™

Drait EIR/EIS page 3-9. The first semence uf the ﬁrst fu!l patagmph
sbonld be rev:sed as fuilnws Rece: = - s

of
Hnpacts on the Sacramcmo River.™

Draft EIR/EIS page 3-9. The following sentence should be deleted from
the third paragraph. *Natomas Muteal owns two smatl groundwater wells,
producing less than 200 acre-feet per year to supplement surface water
supplies.”

Draft ETR/EIS page 3-11. The third sentence of the first full paragraph
shouid be modified as follows: "The drainage pattern of the Basin has
been altered so that during the S and Summer month, ltwral
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into the RD ) drains and recirculas

I3-18 Auggst At that point, ranoff is pumped into the. %Msyshm—ef
. desins-and-inta-the Sacramento River ai several places.”

" 16.  Draft EIR/EIS page 4-9. The second bulleted pamgmph should be

mexdified as follows; “Natomas Muotual pumping plant consolidation.
Natomas Muma! npcrmes three pumpmg planls along the Sacramenlo

I3-1%

Sucramento River, complete with state-of-the-an positive fish barriers.
The consolidation project is beginning the fi sign stage and
construction is slated for 2003-2005. CEQA compliance will be

ompleted by 2003, The p@,@t will create improvements to habitat in the
g s Canal and some sections of the internal delivery system will also be
. modified to improve habitat and connectivity.”

17.  Curently, the NBHCP and the Draft EIR/ETS are inconsistent as 1o the
status of the Water Agencies with respect to the NBHCP. The Draft
EIR/EIS equates “Permitiees” and “Applicants.” {See. ¢,g., Draft EIR/EIS
at {-1 (stating that, “[t]he applicants seeking ITPs for covered activities
within the Natomas Basin are referred to as permittees (see Section 2.1).
However, the NBHCP identilies the Witer Agencies as “Pernmittees™ but

13-20 not “Applicants.” [NBHCP at 1-24 (stating that, “[t]he Water Agencies

continue to be represented in the HCP as a Permittee in the cvent they

should chioase ap a fiture date 1o apply for Incidental Take Permits for the
activities (excluding pesticides) authorized in the HCP and evaluated in
the EIR/EIS.”) See also NBHCF at I-33 (stating that “{t}he City of

Sacramento, Sutter County and RD 1000 and the USFWS jontly will

prepare a combined environmental impact report (EIR) and environmental

impact staternent (EIS) prior to approval of the NBHCP and 1TPs.™)].
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Comment on the 2002 draft Natomas Habitat Conservation Plan
By: Kim Gagnon, Curvent Scior st Humbodlt Stete University, Depl, of Wildlife Management, 944 F.
5t., Arcata, CA, 95521. Kimagagnon@hotmail.com

I have creaied 2 list helow, sectioned A-T, of different poinis T would like o make sbout the NBHCP,
concersing Smmwn s hawks (Buteo swainsomi}. Buch section is filled with.concems that 1 have aboul
the draft NBHCP and with requests that ] have fir the writlng of the final NBHCP. I hope thet my
concems are considered snd addressed when finalizing the NBECP. Thank you so much for your time
spent in reading my comments,

A)

NBHCP fails 1o address if and when an additional pee-construction survey will be done if the first sutvey
happens to occur in between carly September and early March, which is wher Swainson's hawks are
ghient from the arca doe to migration.

NBHCP, V-I:

*Not less than 30 days ur gore thian 6 months prier 1 commencement of construction activities on
specific Authorized Development sites in the NBHCP atea, a pre-constroction survey of the site shall be
conducted to determine the statog and presence of, and likely iapacts fo, all Covered Spocics.on the site.”

In the Central Valley, Swainson’s hawks artive in late Feb and early March, 4-6 weeks earlier than at sites
+ 350 kaon away in NE CA. These hawks argive earlier most likely because they migrate shurter diglanves
fronn wintering sites i centeal Mexico (Woedbridge 1998), They depait the Central Valley in carly Sept.
and some depart early in Oct. Individuals then are absent from breeding: grovnds for 5-6 months in
Central CA (England ct al. 1997): Since 1997 it has heen recorded that 30 individuals have been
overwiniering in the Central Valley (England et al. 1997) but for the most part, Swadnson's hawks are
complets. magmms. breeding in North America and winteriog in Mexico and S. America. Excep for thase
rate pverwintering birds, they ure not & perminent resident of the Central Valley (Biosystems Analysis
1989, COFG 1993, England ¢t al. 1997, Woodbridgs 1998),

This 5-6 months absence should be kept in mind when deing the pre-constraction surveys 4 that “will
detenmine the statws snd presence of, mdiikely impacts to, all coveréd speeles on the sie.” If the pre-
zonstuction surveys are donc anytime in between carly September and early March, it is likely that the
surveyors witl not detest Swainson's Hawks that might stwrwise be present if it were breeding season
{late Feb and carly Maich-carly Sept early Oci). The land to be developed might be suitabie and
important hreeding or foraging habitat for Swainson’s hawks, yet the hawks will not he proscnl to prove
the importance of the land if the pre-construction sutveys ate donc when the hawks are migrating or on
their wintering grotnds down south. To ensure that Swainson's hawks will be fairly detected befors
developmerit is approved or not, the pré-construction surveys must be dosic between carly March and
early September. More than onc pre-construction survey may have to ocour in different seasons,
depetiding on the 1ife historiea of the other Covered Species in the area.

B}

NBHCP tails to require high enough replaced: developed laad mitigation ratios for areas within ¥ mile of
an active pest. Since the noises from devclopment one half mile awny may be loud enough to disrapt the
hawks, 1 suggest that blologists should monitor all active Swainson’s hawks nests that are within ¥%- 1
mile of development to find out the hawks’ reastions to development,
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NBHCP, V-2:

“If breeding Swainson’s hawks {j.e. exhibiting nest building or ncsting behavior) are idestificd. no new
disturbances (v, beavy equipment operation associated with construction) will occur within ¥% mile of an
active nest berween-March 15 and September 15, or until b qualified biologist; with concurrence by
CDIG, has determined that young have fledged or shat the nest is no longer vecupied.”

This means that development can oceur withina balf-mile of Swainson's hawks' ncsts, 25 Jong a8
construction, cic. is beld off while the hawks-are preseat. Frecormend that the land developed within
thix ¥ mile must be replaced with greater than 0.5 were for every acre developed (ses H below).

Swainson's Hawks arc generally tolerant of regular, ongning human activitiés arouesd nest sites in
agricuitural and wrban landscapes (England of ). 1995, Estep 1989), However, changes in actlvity
regime (construction in previously open drcas, human intrasion ai nest site) frequently causes nest
abandonsment, particularly during the pre-nesting, egg-laying, and incubation stages of the reproductive
cycle{Estep 1989, Woodbridge 1998). New diswurbances, therefore, frequenty cause chitk mortality,
which results in permanent loss for the population because Swainson's hawks have one brood & year and
apparently Jo not bay replacement clutches (BLM 2002, Woodbridge 194K).

How did %2 mile from the ncst get chasen as the deterntining distance for which development will be
allowed beyond?. I disturbanges are sxceedingly loud or extensive the hawks will be dismpted (England
2002). These is no evidence provided or studics mentioned in the NBHCP that have proved thut farge
amounts of noise and disturbance 2 half mile swey will not cause nest sbandonment. It seems as thongh
joud machinery and bumans workiog onc half mile away would still be Inud and disruptive to nesting
Swainson's hawks. I recomunend that the NBHCP provides this evidence needad. H that information is
not provided, ¥ recommend that upon the first doy of development until the Swainson's hawks legve tieir
nesis, biologists tri-weekly (or more) monitor all nests that are 0.5-1 mile sway from development. If nest
abandonment ocowrs for example at a nest 0.6 miles awny from develupmient, all development that is in
the Basin that is within 0.6 miles of any active nest must be immediately siopped until the birds have leit
4 migrate south, Biologists should 2Jeo. monitor the behavior and suceess of all the Swainson's hawks in
those nést trees. A dramatic change in behavior of chick mortality is probably the result of development
nearhy and if this becomiey a pattern with more than ) nest within 0.5- 1 mile of development, then
developiment should altso be stopped nntil the hawks migrate south,

<)

The NBHCF fails t6 define what an impacted nesting tree is end the NBHCP s not convincing enough in
justifyring why a nesting tree should be allowed to be impacted by development. The proposed measures.
(planting 15 sapling trees in a preserve) to e taken afier the impaction of a nesting tree also o ot
convince me that suitable habitat will be providad soon envugh and well enough. Therefore, no nesting
trees should be impaceed. Cutting down trees should be seen as adirect take of the bird gud it"s 1-4 chicks
that it produces evety year (England et b, 1997).

NBHCP, V-10:

“The NBHCP will require 13 sapling tees to be planted within the habitat reserves for overy Swalnson's
hawk nesting tree anticipated to be impacted by Authorized Development.”

First of all, what is an impacted nosting teee? Is this just 2 nestiog tree that will be cut for Authorized
Developitient of is it also a hiesting tree that-will remain standing within a cortain area of development?
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“This definition needs 10 be mude clear in ihe finst drafl of the NBHCP. [suggest that it he defined a5 hoth
of the definitions that 1 just meéntioned, The “certain area™ should equal | mile from the pest. Sofor
every riest troe removed and for every nest tres that is within 1 mile of devclopment, 15 sapling trees will
be required 1o be planted within the habitat preserves. However, a5 1 stated before, ideally no negtiny
trees should be cit.

T was wonderiag when I read this sitement bow Jong it takes for these tree species to grow and my
gquestion wak soon answered: “nesting habitat will be available quickly (5-10 years in the case of
cottonwoods and willows), and in the long term (i, valley oaks, black walaut and sycamores).” Five
years is still a Jong time. The birds only live for ap average of 7 or B years (RI.M 2002, Wondbridge et al,
1995). Andl valley vaks, black walnut and sycamore trees are very Kiow growing trees. Yalley oaks
won't be fally mature until 40 years and black walnut and sycamore trees take 20-30 yeirs 10 mature
(Baughman oid Vogt 1996, Denkmejian o al. 1998) What are the hawks sspposed to do in the
rheantime? They will have to crowd into the fewer trees tha are still standing. J should be poied that
Swainson’s hawks also typically nest in willows, biack locusts, box eldess, junipers, and aspens (England
et al. 1997). If any of these trees are present in the Basin project area, then they should also be planted
along with the other iree species already mentioned.

7 don't think that planting 15 trees someplace else s necessarily going to solve the problem of developing
an area where an active nesting tree is that was cbviously a good spot for the Swainson's hawk o nest und
forage nearby. The entire matrix around the nesting tree is imponant. The hawk chose lhat area ont of
ihe 2l the other greas in the Basin, yet developers will soon be able to take away that prefered habjtar,
And'what if this oew area where the trees are panted it not néarly ax suttable in the eyes of a Swilnson's
bawk as biologists though it would be? It might have (o settie for someplace eise which may nat provide
it with jts peeds for survival. Also, individuals freqiently pse the same nest or nest iree in sucoessive
breeding s=asons or move only short distances within the same tesritory (England et al. 1997, Woodbridge
199%). Ko most Likely, the hirds will return to the nesting tree that is no longer there becanse of
development. They might experience lag time in figuring out what just happened, where iheir nesl werit,
and where to 2o next, throwing their breeding cycle off. Or if they try to nest within (he same territory (in
the developing aren) because this is where they've always resiesl, the site within the developing area will
not be optimal habitat. Therefore, no nesting tees shoald be cut and go development should oceur within
a mile of pest regs.

o

The NBHCP fails to define “unavoidable.” This term should be defined. Once again, for reasons already
provided, nesting trees should not be takep even if it is “unuvvidable.”

NBHCP, V-9

“Where distarbance of a Swainson's bawk nest eannot be avoided, sbch disturbance shall be temporarily
ivolded (i.c., defer construction activities until after the nesting season) and then, if "navoidable, (he nest
tree tnay be destroyed during the nonnesting season. For purposes of this provision the Swainson’s hawk
nesting season is defined as March 15 to Scptember 15. If a nest tree (any trez: that Kas an active nest n
the year the inpact is to oo mnet be rempved, tree removal shall orly occur between September 15
and February 1." :

T don't think it is right 1o cut down any nesting trees. However, H nesting trees are going o be removed,
there should definitely be a limit as 10 how many nesting trocs can be removed in the Basin. 1don't find
any sort of limit mentioned anywherc. And what exactly defines "unavoidable™ How and whea is
culting down & tree unavoidable?
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No development should be allowed in the Swainson’s Hawk Zone, unlike V-¥ of the NBLICP suggests,

NBHCP,D-7:

“Swiainson's Hawk Zone: This zopeis défined as the lands which are not currently developed
{excluding the 250 acres of liund Jesignated *Urban” vn the City of Sacramento General Plan aud the
North Natomas Community Plan located within the City of Sacramenito) and which are located within
the Natomas Basim and within one mile cast of the Sacramiento River and extending from the Natomas
Croxs Canal.on the north and Interstaté 80 nn the zouth. See also Figure 13 of the NBRCP.”

Note: 47/60 nests are within this Zone and 3 neits are right besids the Easiarn boundary of the Zone.

NBHCP. V-§:
A Permit area of 252 acres will be allowed within the Swaioson’s hawk zone 10 grant development, Of
these 252 acres, 80 acres will be 2 bufter along the Fisherman's Lake.”

H this is 0 Swainson's Hawk Zone, why is development being allowed in the future that could possibly
displace hawks from their Zone? 1 don't think any development should be allowed in the Swainson's
Hawk Zone! Afier development beging and continues throughout the Basin, the hawks may become
mosily limited to this Zone. Why develop the one "safe” haven they have teft?

Habit loss due to residential and commercial development is-carrently the most significant threat to the
remaining population of Swainson's hawks (CDFG 1993) and only the Central Valley and Modoe Platean
still support more than afew isolsted pairs (England 2002). Forty-seven ont of 60 pests ocer in the
Zone and 3 more oceur right beside the Enstern Zons (Figure 13, NBHCP). Due to the high density of
current pest sites within the Zos, the poteritial for additional nest sites, the high value of riparian areas
for nesting sites (CDFG 1993, England 2002, England et al. 1997, Woodbridge 1998), the impurtance of
the Central Valley in being one of the Jast places for Swainson’s hawk populations to'live, and the
significant threat thet development brings to the population of Swainaon’s hawks, no development should
be allowed within the 7one or anywhere in the Basin that is within ¢ mile of an active nest. Developmcent
in.these areas will result in permanent losses of nesting habitst, and the cumulative effects of habitat
fragmentation caused by the proposad 252 acres of development will pesnlt in forther fosses,

Riparian zoncs arc.crcial to protect for Swainsan's hawks in order to provide suitsbie nesting hablu,
The more area within that Zone that is available, the better off the hawks will be. Also development in
the area may drive away some hawks from one of the only available riparian zones in the area.

Hege is some information conceraing the importance of vipaitian hahitat 2o Swainson’s hawks from various
sources: '

“Alihough not an obligate riparian species, the availability of nesting fhabitat is strongly tied to the
distribution of fparian forest or riparian trees in ninch of the Centsal Valley portion of the xpecies’ range
in California {Woodbridge 1998).

"Although Swaitison's hawks will nest in trees Jocated in upland areas, their strong associstion with
riparian forests suggests that protection and resioration of these habitats may provide nesting hibitat
superior to other sources of irees snch ay roadsides and feld marging” (Woodbridge 1998).
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“{They) typically nest in a solitary tree, bush, small grove, or line of rees along a steeam course™
(England et al. 19970,

“Over 85% of documented Swainson’s bawks nest trees in-the Central Valley have been found in riparian
sysweins, making this habitat type eritically impurtant” (COFG 1593).

Due to the high density of corent nest sites within the Zone, the potential for additional nest sites, the
high value of riparian areas for pesting sites, the importance of the Central Vatley in being onc of the last
places Yor Swainson’s hawk populations t6 live, and the significant threat that developtnent beings to the
population of Swainson's hawks, no develnpment should be allowed within the Zove or anywhere in the
Basin that is within | mile of an active nest. Developrment in these areas will result in permunent losses of
1.5 pesting habitat, and the cummiative effects of habitat fragmentation caused by the proposed 252 acrey ol

| development will resnlt in further Josses.

F

If development does occur in the Swainson’s lawk Zone, absolutely no more development should be
allowed beyond the 252 scres. This is never actoally siated in the NBHCP;

NBHCP, V§:

“Should either she City or the County seck to expund NBHCP cuverage for development within the
Swaimson's Hawk Zone beyond that described above, granting of such coverage would require an
amendment to the NBHCP and permits and would be subject to review and approval by the USFWS and
the CDFG in accordance with all applicable statulory and tegulatory requirements™,

So basizolly, the writers of the. HCP do not clearly say that there wiil be no more developmen in the

14-5 Swainson's Hawk Zove heyond the 252 acres. Instead, it says thal if the CDFG and USFWS approve,
then mure develupment can oocur: [sn't 252 acres of development enough? 1 the 252 acres of
development goes ahead, 1 think that sbyolutely no-more development should be allowed in the
Swainson's Hawk Zone. Their original habitat has been and will continug to be encroaches upon enotgh.

NBHCP, IV-21:
“The NBHCP's primary strategies lo mitigase impacts to the Swainson's Hawk Zone caused by Authorized
Development is to avoid development in the Swiinson's Hawk Zone....."

This seems fike 1 contesdiciury stateinent o me. Two-handred and fifty two acres are plronest to be
| developid,

a)

4.7 Present and future research is needed in the Swatnson’s Hawk Zonc.
Whether or not development occurs, fesearch shonld immediately oceur in the Swaingos's Hawk Zone o
establish population trends, new And histaric nest sitc areas, hatching success, distance between nests,
territoriality, intersctions with corispecifics, eic, Since hawks may be-displaced from their original resis
owtside the Zone and retreat to the Zone, density of hawks may increase in the Zone. Research studies
done in the Zone bofore, during, and continvously after development will show if there is-an increascd
density in the area, as well as the response of hawks 1o the higher density in wrms of home range size,
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sereitory size, site fidelity, hatchling/fledging success, survival/mortality rates, etc. Asc the hawks
conventrating in the Zone, and if so bow are they dealing with it? If the home tange/temilory size is
senaller than expected, arc they stilt hatching and fledping as many chicks as before the donsity increased
or compared to the average amonnt of chicks hatched from hawks in the area before construction began?

These types of questions should be snswered from continupus smoitoring of the population of Swainson's
hawks befors, dusing, 20d post development, Ressarch i a-vatusble tool and sitwi: the highest densities
of Swainson's hawks occur in the Zone, this waglmaxmlomemhﬂwbmiogy of the hawks and o
monitor population trends dnd behavior responsss to developrient occuiring in the Basie, Research
should begin as s00n 2x the NBHCP is passed-and continue at least 5 years after development ends and
preferably continpe indeterminately as long as funding is availahle. This past dovelopiment research will
help fo show how the prpuiation of hawks in the Bosin recovered efter developincat. 1 the hawk
populations do poorly énd aic ohviously threatened; then more riparian or other suitable nesting habitas
should be required to be provided that has suitable foraging areas nearhy, since plmmml of pests is
dependent on proximity to foraging habitats that are entirely different from the vegetation selected for
nest sites. Suitable foraging habitais in the Central Valley are generally treeless agriculturc Jands of tic
right erop, with upsuilable forqgmg areas being orchards, vineyards, bigated pastures, grain, com, cotton,
and rice fields (CDFG 1993, SWHA 2002, Woadbridge 1998), Monitoring Swainson’s hawk populations
and behavior shonld occur in the Zoie and if-passible in the newly resorved areas,

H)

The 6.5:1 mitigation ratio of replaced 10 developed land in the NBHCP is nit high enoaghl!

Higher mitigation ratios are bemg proposed in other HOP’s jn the Central Valley that also have
Swainson’s hawks nd preserving.only half of the land that wilt he developod will most likely result in
miortality of Swainson's hawks 1 suitable habilat continues to be developed.

NBHCE, VI-5:
"Mitigation required of Authorized Development projects will include the collectiva and use of mitigation

fees, and in 3ome cases acceptance of land dedicitiony, 1o st aside and ntanage 0.5 aczes of habitat
mitigation Jand for each 1.0 sross acre of developmrent that occurs in the Basin.”

Many other proposed HCP's that include Swainsan's hawks have much higher mitigation tatios. Here are
& few:

aqui i~Spe b ‘Open Space Plan (3IMSCP), which includes

mmsu:es to gvoid and minimize mc:dcnmi take ct tha covcmd species [including SWHA), emphasizing
project design modifications 1o protect both hubitats and species. It classifies the county’s land nses into
four gencral categories: Naturel Laods, Agticultore Lands, Multi-Purpose Open Space, and Urban Lands.
Habitat preservalion and/or creation will be acquired to mitigate for Joss of natural and agncullmal lands,
Up 1o 71,837 acres of Nawral and Agricultire Lands could be converied nnder the plan, réquiring
approximately 100,241 acres of habitat pressrvation andfor creation. Approximately 9%0% of the
preservation will be achieved through the use of conservation easemenis with the remaining lands
purchased outright...an additional 600 acres will be preserved 1o ennmcmam for patential impacts to

"covered" specics that siray from preserve lands oo peighboring lands.” (USFWS 1999)

100,24 acres+ 600 acres= 100,841 acies of preservation or creation. / 71,837 acres of conversion = 1.4
acres of replaced land for every 1.sere of land conversion {avg. for total project)

Mote detailed look at the SIMSCP mitigation rativs;
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1: i-scre mitigation ratio, Preserve Lund scquisition: Ag Hubitat Land converted from Open Space use
3:1-acrc mitigation ratio, Preserve Land acquisition: Natvral land

3:1-acre mitigation ratio, Preserve Land acquisition: Natral Land converted from Open Space
(SJCOG 2000)

Xolo County Habitar Conservation Plan:

"The totsd acreage of all mitigation lands mast egunl or exceed 100% of the total acreage of the
development on an annval basis (1-to-1 ratio)” (USFWS and CDFG 1996).

Back to the NBHCP:

“Habitat Conservation Planning effonts (Natomas Basin HCP i5 an example) have been based primarily
on the draft CDFG mitigation guidelines. Howéver, these guidelines have been thorbughly reviswed by
the Swainson's Hawk Technicul Advisory Committee (SWTAC), an independent group of agency and
peivate biologists with experience. with Swainson's hawks, The SWTAC haa pointed out several flaws in
the guidelines, and has judged them to be inadeguose to conserve or recover the specics in the Central
‘Valley. SWTAC conclodes 1hat the CDI'G guidelines will result in a Joss of foraging habitat thronghout
the rematning arca populated hy the species, and does not consider the potential habita nesds of
additional tersitories with population recovery. (Woodbridge 1998),

Under CDFG dralt mitigation guidelines, Josses of suitable foraging habitats within 10 miles of a
Swailngon's hawk nest sile must be mitigated by prilection or creation of sqeally suitsble foraging hubitat
clsewhete within the territory's 10-mile radins. The ratio of replaced/loss habitat changes from 1:1 within
| mile of a nest, 86 0.5:) 6ver 5 miles irom the nest. (I was unable to find the guidelines for the mitigation
ratio from 1-5 miles of apest). These ratios e inadequate according to SWTAC.

1 dissgree with these ratios as well, which are similar 1o the ratios suggested in the draft NBHCP that all
daveloped land no mattes where the. location, will be replaced with oaly half the amount of land that will
be developell. Buitally, half of tbe lund that was once availuble (o these binds will be gune under tis
NBHCP draft p]m The amount and intensity of land ases within thie Jarge home ranges of Swainson’s

‘hawks are the pﬂmm'y factors determining habitat quality {Jargely s fonction of prey abundance and

availability) for a given territory or subpopulation {listep. 1989, Woodbridge 1998). Swainson’s hawks
wravel long distances (up 1o 29km=18 miles) from thelr nest sites 1o forage (Estep 1989, England et al,
1997). In agricultnral habitats, these foraging distances are closely associated with seasonal maturity of
crop. Thi largest distance traveled occurs when crops are mature, making it barder for Swainsan's hawks
1o find prey (Bechard 1982; Estep 1989, Woodbridge 1998), Habitat use by breeding birds occurs at the
landscape scale, rather than the microsiie scale, as may be the case for many nesting songbirds.
Placeroents of nests by Swainson's hawks are dependem on proximity to foraging habituts thit are
entirely different from the vegetation seleeted for nest sites. Loss of palches of high-qualily foraging
habitat to development of convefsion 1o high-intensity crop types adjacent io ripagian forest of other
putches of treey may elininate territories (Woodbridge 1998). Lastly, in Centrud California, urban nesting
birds were farther from snitable foraging habitat than were rural nests, and they fledged fewer young
(England ot a1.1995).

Therelore, it is importan 16 maintain he some amoynt of suitable foraging habitat within 10 miles of the
active nest that will be developed because: suitable habitat available to Swainson's hawks needs (o be
Targe (at the landscape level), proximity to foraging habitats is important to Swainson's hawks' success,
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these hiawks will travel 10 miles or more (up o 18 miles) 1o forage, logs of foraging habitar may eliminate
territories. and more distance from suitsble foraging habitats results in fewer fledging voumy:

Tagiee with the CDFG dralt mitigation guidelines when lhey suggest that losses of suitable foraging
habitats within 10 miles of » nest site must result in creation or protection of equally sitable foraging
habitat elsevwhere within the territory’s 10-mile radins, Notice however that this CIFQ statement 1 agree
with does not mention- the amount of arca to be proteciod. . T agree with the SWTAC m_tudgmgltm
CDFG’s replaced: Joss mitigation yatios (1:1 within 1 mile of 3 nest; 10 0.5:1 over $ milss from the nest)
to be inadequate to coaserve of recover Swaingon's hiwks in the Central Valley. Irecommend bat if
developmient is from | 10 10 miles- from an active dost, preserve land should be within the 10-mile radius
and mitigation ratjos for the NBHCP should be equal to or greater than mitipation ratios recommended by
the Yolo und San Josgquin HCP's, which range from 1:1 10 3:1.

The NBHCP fiils to address loss of habitat within the Swainson’s Hawk Zone along the Sacraraento
River when development ocears, The current NBHCP proposal ineludes development of 252 seres within
the Zonc. As 1 already previousty siated in scction E, no  development should be allowed Wwithin the Zone.
Development in these areas will result in permanent lostes of nesting habitat, and the cumularive effects
of habitat fragmentation caused by the proposed 252 acres of developient will result in fariher Josses.

1 recommend that any proposed development within the Zone o within 1 mile of any active nest in the
Basin, if sliowed by future drafts of the NBHCP, must exceed or equal A mitigation ratio of 3:1 (a3
proposed by San qumn HCP s, preserving 3 acyex for every acse of development on natural Jands) and
must be replaced with ripasian habitat, the preferred area for nesting sites:

In_conclusion, T recommend that no development oocur in the Swainson's Hawk Zone., However if this
recommendation is notcarried out, [ recommend for every acre of development that vocars within the
Zuncmdf«:wmofﬁwelomtﬂmmmanﬂhcmmlheﬂasm that is within 1 mile of an
active mest, thit 3 acres or more of the same habitat type be preserved. For example, if 250 acres of
riparinn habitat is developed within the Zone, 750 acres of riparian habitat sust be preserved outside of
the Zone (since the Zone is slready preserved). 11 this ratio is stil] not approved, I strongly recommend
Ihat at least a 1:1 miltigation matio be implemented. Anything less than that is completsly unacceptable,
giving the importance of nest site aréas. To maintain foraging habitat, I recommend that a reploced:
developed mitigstion ratio rnging from 1:1 1031 will be applied for any Jand that is developed from I to
10 sniles away from an sclive nest and that this preserved land is within the 10 mile radios 2one from the
active test, '_n» NEHCP mitigation ratie is not Iarge enongh!

1}

As of sow, no fiparian habitat has been preserved since the first NBHCP in 1997 (Robens pess. comum),
Sa far the Swainson’s Hawk Zone will be the only preserved riparian arca-for Swainson's hawks.

T suggest-that at Jeast one chunk of 400 acres miniroum of riparian knd be preserved outside of the Zone,
once mitigation. procedures procced with devclopment. The Fisherman Lake area would be a great place
to sct up a preserve, This is described in more detail Iater (see section S).

3]
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Thave 2 concerns about teking away “"less sultable* habitats dénd creating more “saitable” habitats ar
upequsl ratios (25% upland habitat, 25% managed marsh, 50% rice production). The fixst is, what may be
suftable 15 one species may not be sullable 16 snother species. My second. concern is the umount and
percentage of each habitat that should be prescrved. At least 50% and preferably 100% of the amount of
each habitar types that exist now should be presérved in the future {whethier it be in or ourside the picject
area), as soon as possible and development shonidd happen slowly. Al habitat types that exist now should
also exist after development. Monitoring of wildlife papulations should oecur throughout the project area
to determine the reaction of wildlife 1o development.

NBECP, IV-6;

*Much of (e land to be developed aficr issuance of the NBHCP Permits is either of Iimited value as
hazbitat or serves ss habitat to a imited avmber of the Covered Species. In contrast, TNBE reserves will
be enbanced and managed to provide a grester diversity of habitat that will serve a larger number of
Coveted Species. ‘Thus, the reserves 1o be.créated throngh hakita management will offer greater
opportunities for species survival by providing a refuge from persistent mechghical of in some cases
chomical disturbance often associsted with commen ngricultural practices.”

NBHCP, IV-13: _
“The NBHCP provides for & general division of land uses within TNBC reserves as follows: 25%
managed marsh; 50% rice production; and, 25% upland habitat."

1 have 2 concemns about taking away "less suitahle™ hahitats and creating more "suitable™ habitats a1
uncqual ratios (25% upland habitat, 25% managed marsh, 50% rice production). The first is, what may be
suitable to one specias (say Swainson's hawk) may not be suitable 10 2nother species (say » witlet). This
is phvivusly common sense, bt my hope is Wat there will indecd be » varitty of habitat types prescrved.
The habitat types bemg open water, freshwater marsh and margins of open water, riparian scrub-shh,
valley npanm forest; valley oak woodland, gmsslandlsavanna grassland, levee sides snd old ficld. Tn
erder to maintain fora and waidlife fhvemty it is imperative that all these types of habitats arc prescrvecl
hecause althongh some Species ncctir in more than one habitar, there are soma species that are unique
one habitat type.

Species occurring in only ¢ habital sccording 10 1-43-46 of the NBHCP:

Opcn water (inchuding flonded rice fields)

Picd-billed grebe, common golden-cye, whistiing swan, cinnamon teal, bald eagle, mallard, American
coot, forster's ferm, snow gonse, American wigson, donble-crested cormorant, pineail, ruddy dock, CA
guil, Rass’ goose, Kingfisher, Western pond tunsle

Mamh wren. yellovnhmat. biack-crown:d nighi beton, green heron, killdeer, belted kingfisher, yelow-
headed blackbird, pirple pallinule, caitle egret, Jong-billed curlew, black-necked stilt, tricolored
blackbird, grest egret, American avocet, yellowlegs, black tern, red-winged blackbiid, Ametican bitisim,
EDOWY egret, sota, willet

Valley ripar}
Flicker, vinlet-green swallow, red-shouldered hawk, vireos, fox sparrow, titmouss, black-beaded
grosbeak, woodeat, southern athgator frard

Valley oak woodland
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Rough-legged hawk. shnrp-shinned hawk, meadowlark, ash-tbroated fiycatcher, westem rattlesnake, CA
slender salamander

Cressiand/sevanng
Black-tailed hare,

Yhben there are species that occur in 2 habitats. Since they occar inhoth bahitats one might say that it is
sut‘ﬁcicutmmmjuumwﬂmhblmmmzmammaymedmmm‘ for
foraging one for nesting, stc, The some ¢an be tros foi species that occupy more than 2 sites. Tbeymay
peed-all those habitas types for a part of their life cycle.

Mauykrat, yeliowthmn, green heron, bcmck 's wren, black phoebe, northern harrier, cottootail, screech
owl, iree swallow, rufous-sided towhee, brown lowhee, anna’s bummingbird, western lanager, kingbisd,
maurning dove, golden.eagle, logperhead shrike, short-carcd ow), homed lark, brewer's blackbird, gilbert
skink, ring-necked snake

My second concern is the amount and percentage of each habitar that should be preserved. At least half of
the amoun of each habitat types that exist now should be preserved in the future, us soon as possible and
development showld happen stowly. As of now, 25% of preserve lands will be upland, 25% will be
marshlands, m 50% will be tice ficlds. 1f 16,000 acres were developed then 8,000 acres would be
preserved (if the 0.5:1 mitigation ratin is approved) and only 2,000 acres would be upland habitar. But
what if over 4,000 ncres of upland habitats were developed? 1think that at least half of the amount of
same habitat type developed shovld be preseyved.

No one knows yet how much habitat can be lost in an area in ordes for the species in the Basin o be sble
1o maintaio popalation xizes that occur now. Will all of the wililife specisas in the Basin even fit into only
half the: smount of habjtar area that exists now? Wil increared comipetition {dus 20 highcr numbers and
possible greater number of specics in the relatively smalier preserve aren) rule some species out? Will
nichies overlap too much? Wil there be enough food, cover, eic. for wildlife species in the preserve?
Who knows! The only way to find out is o monitor the populations throughout the project afes as
development happens which will be 2 Jong and tedious process, Therefore, habitat should be developed
stowly, not all at onee. 1 populations are Juing poorly, more of that pasticular habitat type should be
préserved at poce, Or g beteer solution is to develop much iess lawd in the first place.

K2
This statement is miglesding:

NBHCP, IV-1;
"Of the 53,537 acre Natomas Basin, about 7,267 actes were alesady developed in 1997, Jeaving a balance
of 46,270 acres of undeveloped and agxicultural land.”

If 17,500 more acres were developed as proposed, the reader would likely nssume that 28,770 scrcs would
be Ieft as open space cansisting of undeveloped and agricultime land.

However, Friends of the Swainson’s Howk (ROSH), wiote a Tetter that stated that the NBHCP envisions
17,500 acres of new urban development added to the alroudy 4,400 acres already developed, 3,000 scres
of airport aid highway use, und 4,400 acres of airport bufier lands (FOSH 2002). 'This leaves 24,237
acres 10 be Jeft as open space, not 28,770 acres.
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) oppose the additional 10,000 acres of development propused by the City/ County Joint Vision MOU for
the Natomas Basin,

As Tunterstand there is a proposcd City/ County Joint Vision MOU for the Natomas Basin that would
lead to 10,000 more acres of development (with a 1:1 mitigation ratio), in addition to the propased 17,500
acres permined by the NBHCP, Urbanization proposed by the NBHCP and the MOU would pave over
most of the areas where the Grant Garter Snake have been documented and severely reduce Swainson's
bawk foreging habitat (FOSH 2002c). More and more development will make it harder tofind willing
sellers to provide preserve fands because of land speculation, Not only will it be harder to find willing
sellers to provide rescrve Jands, but "A probable resolt of the new development cantemplated by the
MOU winild be: the. extirpation.of the GGS population in the Natomas Basis, thereby jeopardizing the
survival and recovery of that specics; and severc impacts on Californje'y Swainson's Hawk population”
(FOSH 2002c). I order to prevent that devastating pousibility, no mere than 17,500 acres of wrban
development shotld occur in the Basin. I all of that additional 10,000 acres is developed in the project
area, there will not be enough land Jeft 1o preserve if the 1:1 mitigation raiio is implemented. 0,000 acros
would need tobe pizserved and onty about 5.000 acres of open space wonld be left after 10,000 more
arfes of development.

Here's the math:

53,537 ntres - 4,400 already developed -17,500 acres of new development - 8,950 acres of anticipated
preszrve lands -3000-acres of airpert and highway use - 4400 airport buffer lands - 10,000 acres of
proposed new development - 10,000 acres of proposed preserve lands = 4,713 acres of apen space
{FOSH 200Zc),

This proposition of 10,000 acres of development and 100D seres of prescrve lands simply does not
work, There is just not enoagh space in the Basin ro fit.all the proposed development and reserve Jands.

This is outrageous to me that so much land could possibly be developed in an area that contains 50 many
importunt flotn and faunu, inany of which wre species of concern. Do we want all of Califomia to be
paved? That's where we are heading. Thirty-six species in CA have been already been driven fo
exbinction in recent times and apother 1,088 are currently lisied as rare, endangered, or threatened by state
and federal fish and wildlife agencies. Califtimia hosts more anique plant and anifmel specics than any
other mate in the country, yot no other state Has grown as fast or a5 consistentty (PCL 2002). It is crucial
10 protect what biodiversity is left in CA before it is covered with development. Please do not pass 10.000
more acres of developmant in addition 10 the planned 17,500, And please do not allow the full 17,500
acees of development!

M)

The NBHCP requires that land nsay bi: acquired only from willing sellers and that the preserve Tands be
large, which could essily timit the amount of suitable Wabital that can be acquired 3s mitigation jand,

NBHCP, TV-3-4:

"TNBC performs an importan furction for the NBHCP by establishing and overseeing a converied
peogram for acquiring, antmnmng and managing mitigatiop Jands in perpetuity on behalf of the Permitees.
Specifically, TNBC will receive mitigation fees collected by the City and Cotinty (and from the Coanty of
Sacramento for the Metro Air Park Project), using the fees (o establish mitigation lands, and 1o manage
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the mitigation lands for the benefit of the Covered species....As & non.governmental entity, TNBC has no
powers of condemnation and can only purchase lands from willing selfers.”

NBHCP; N"2
“The TNBC has acqoired 2,104.13 acres of hihilat teserve land to date on behalf of the Chy”

Yet 7,267 acres wese developed in 1997. The preserved area is-not even half of what has been developed.
Even if there ase morc rules 1aid out in the recent draft NBHCP to eaforce stricrer mitigation, I don't see
how finding willing sellers is golhg to get any easier all of 2 sudden than it bas been since 1997, In fact it
should get harder with increased and speculation. How does TNBC plan to acquire mone prescrve lands
lnthcfutnmwhmtheyobﬂéﬂslyhlm'tbemablcwaeqtﬁmenoughlandmthepmandthcybaw
acquired sbsolulely no riparian habitat (Roberts pers. comm)?

The NBHCP states that there will be 8,750 acres of habitat preserves and that the preserves will be
consolidated into large, hiologically viable units wheos one habitat block within the reserve sysiém shall
be 2 tinimun of 2.500 acres in sizé and the balance of reserve lands shall be in habitat blocks that are &
minimun of 400 acres in size (NBHCP, IV-5). Al of this talk of acquiring lnrge blocks of reserve lands
sounds great on paper, but 1 doubt it is really feasible, and especially not feasible to acquirc enough
sufficient habitat for al} of the many species that occur in the Basin. 1do not sugpest preserving smaljer
blocks of land. Isuggest less development, which woirld allow for more realistic availability of large
blocks of preserve Jacids..

The harsh reality of oot being able o acqmm reserve land easily (or at all) is yet another reason why L
oppose so much development to oceur in te Natomas Basin, Even iFhalf of the land developed i<
preserved, muss amounts of plants and wildlifs losses are bound 7o oceur. Yet, 1 doubt that the TNBC
will even be able to acquire that eich lund and T dovbt it will he in cnough time 1o make a difference to
the witdlife that iy in need of & largn suitable habitat, Less development should aceur in the NBHCP.

N)

Creating habitat that is suitable 1o the wildlife that lost their habitat due to development, scems 1o sound
better un puper than actually implementing.

NBHCP, 1V-3:
“The FNBC reserves will be specifically managed to create habitat to support the covered specics. ..

Onge again this sounds wonderfil} on paper, but in realily, one can't g0 about just creating babitats here.
and there to support wildlife specics and have this creation be siiccessful every time. Biologists are ot
Gods wha know everything about 2 habitat that makes it suitable for a particalar spocies-to be successfil.
Knowing what is shitable for 2 mosaic of species is especially impossible. There are so many factors that
correlate ro the success of particalar species, be it wildlife or plants, And 2l of these factors may nol be
obvious to biologists, nor may they eves be, Creating a suitable habirat ix not going to be easy and should
not be taken lighihicarted. What'is planned to be done if the ereated habitat dogs not suppon the covered
species und how will anyone know if the habital is not supponing the wildlife?

M

How do these described buffers outside Lhe airport fit into the availability of adoquate reserve lands?

‘Nok endugh atiention is givento the matier in the NBHCP.
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NBHCP, IV-32:

"All mitigation lands established for the NBHCP reserve system will nced to be located and managed o
avoid potential safery conflicts relating 16 zollisions between aircrafi-and birds, and w0 be consistent with
the May. 1997 Federal Aviation Administiation Advisory Clrenlar concerning wildlife aticastants in the
vicinity of airporiz. The Advisocy Circular rebommends the following distances between an alrport’s
ajrcraft movement areas, loading ramps, or aireralt parking srens and the wildlife sttractant: (1) $,000 feet
for airports serving piston-powered aircraft; and (2) 10,000 feet for airports serving turbine-pawered
aireraft. In addition, the Circular recommends that a distance of five statule miles be maintained between
s wildlife prtractani and the airport’s approach or departure aifspacs if the atteactant may eause hazardous
wildlife movement into or ocross the spproach or depariure sirspace.”

The NBHCP mentions the buffer space thet is needed between airports and reserves but it fails to address
the: iden that eyen less Jand will be available to acquire and establizh as preserves with the buffer that will
protect wildlife species. This issue should be addressed in e NBHCP und considered when promising
8,950 acres of preserve Jands 1o be cstablished. 1 suggest less Jand being developed in the first place.

P)
1 expect the following staternent 10 be upheld and not broken,

NBUCP, 1V-6:
“TNBC system of reserves will be managed and maintained in perpemity, providing permanent habitat for
the Covered Species,”

Q)

The NBHCF fails 1o address how corridors will be provided for land Jucumotive species. “This needs to-be
addnessed,

NBHCP, IV-7-8:

"A primary goal of the NBHCP is to ensure coineclivity between individual reserves, and conuectivity
between reserves and surrouniding agriculiural lands. Connections can be provided along land, through
water and through air to enable the necessary mobility of species within their ranges. ... In addition to.the
channe! connectivity described above, TNBC will consolidate reserve acquisitions during.lh: fifty {50)
year Jife of the permits in order to build larger blocks of habitat reserve Jands... The connectivity
promoted through TNBE acquisitions vAll reduce fragroentation and isalation of habitat reserves, thereby
increasing the long-ferm viebility of wildlife populations within the Natomas Basin.”

Thege are no examples given here or anywhere in the "connectivity™ section about how coanectivity on
land is going to be ensured, bsusides by making sure that the preserved londs are Jarge. However, that does
o ersure conneciivity. There wil) ¢l be gaps in berween the lnrge preserves; Connectivity for water
species is described in detail, And birds that fly shouldn't be affectsd much since they can fy, but what

3bout Jand locomotive species? How will corridors be eneated for thein?

R)

The NBHCP fails 1o address the 1ssue of hunting in detgil. This is the only aren 1 found that it was
mentioned. Hunting nesds 1o be-highly regulated.

NBHCP, 1V-26:
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"Management plaps will identify the level of hunting allowed, if any, and will include parcel specific
restrictions to protect the Covered Species duting any hunting sctivities. No take of Covered Species as
result of hunhng will be covesed under the. perits,”

How much and where will hunting be aflowed and for which spesies? It seams that hunting contradiets
the statement quoted directly below that states that access to reserves should be Rimiled.

"Generally, public access to TNBC reserves shall be limited or regulated. Riparian and

wethad deeas are more valuable as wildlife habitat when they are Jocated whare human access is limired.
TNAC will protect the Covered Species and their habitat by limiting and regulating. publw AR&ESS 8O-
TNBC reserves. Reserves shall he patmiled to control prohibited and incompatible activities, including,
bist not litnited to, dumping, off-road vehicie activity and trespass.”

The hunting azezs and regulations need io be established and they need to be in areas where Covercd
Speciex will not be negatively affected. This should be discussed in the NBHCP.

S}
Fisherman's Lake and sumounding arta should be proserved,

The NBHCP states that “Fisheaman's Lake, and the immediately adjacent areas are, and will continue 1o
be, owned and managed by RD 1000" (NBHCP, V-2). instead the NBHCP shontd propose to acquire the
Iske from RD 1000 and give them a separate drainage canal. As it is now, (he plon doe not propose much
change.

The Natomas Basin Conservancy does own preserves; which are near Fishermun's Lake, totaling 258
acres {TNBC 2002). The NBHCP also plans to inchade a 250 foot wide buffer on the City side of the
iake in the Land Acquisition Program to be managed by TNBC. I will stretch from D¢} Paso Road to El
Centro Road. The City luus slso sgreed o initiste 3 Néeth Natomas Commimity Plan amendment to
potentially widen the agricultuzal buffer along the City side of Fisherman’s lake to $00 feet wide
(NBHCP, ¥-2).

First of all, I think that that the word “buffer” needs ta be-explained. What docs a buffer amount to in
terns of preservation of the land? Will ihe buffer land be managéd for Critica! Species in the area?

Whatever the case, thix proposed NBHCP does not amount o erough preserved land near Fisherman's
Lake. Thave already explained in depth that ripariap areas along with suitable foraging arcas neaby are
ericial 1o the survival of Swainson’s hawks (see Section E). Fisherman's Lake and it"s sumrounding area
is #}s0 important because Swaingon's hawks already inhabit the area, it is identified in 2il major
cavironimenial stodies and recommended by GGS expents as hubitar that should be preserved. 10 date no
lands have been preserved south of Elverix Road, irport buffer lands in this area add to preserve for
tumulative species beneli, the arew is nof zosed for development, it supports both upland and wetland
specics, and 5t is part of the historic slough linking the American Lakes (FOSH 20028). The Lake is also
localed close Lo the growing suburban population, west of 1:5.6n Del Paso Road. Houses have already
been built just to the east of the Lake, in un acew culled Westhake. The vwner of e land between the new
houses and Fisherman's Lake, AKT, wants permission to build more houses in what they calt "Wesy

1 akeside.” However, Swainson's hawks nest very close to fhis site (FOS11 2002b). Special care must be
taken tn avoid encroachment from development upen Sawinson's hawks i the Fishermen Lake area.
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For all of those reusons, | agrée with FOSH in recommending that all the land'south of 1-5, west of EI
Centro, east of the Sacrawiento River, and north of 1-80, thit is not already- teveloped, be acquined as 2
preserve {Lamare pers. comm), Managing this land aroond Fisherman's Lake to maximize th habitat
vahie and 10 restore the Lind ix very impariant. Most of this fand should be managed for Swainson’s Hawk
foraging. The lake and immediately surrounding area shonld be managed to support giant garter snakes.

Along with POSH, 1 request that the.southedty 300 acres of Metio Alrpark nol be developed. This is a
marshy urea {otiginally in floodphain) that links to the area south of 1-5 and forms part of the
conpectivity. This ares has been used by white 1ailed kile ux well as Swainson’s Hawk {Lamare pers.
comm),

Most important, 1 agree with FOSIH in suggesting that there must be full proéction of a comidor going
north from Fishcrmen's Lake under 1-5, connecting with other prescrve lands tn maintain connectivity.

1f theze requests are not met, there should 21 the very least be significant additiopal proteciion for the lake
banks and trees in Uee Fishernoan Lake arca,

T} If 17,500 acres of development are allowed, 1 suggest that absohately no other. additional development
shonld ever be allowed and it should be wrtten and agreed upon in the finpl NBHCP.

Sununary of my reguests and toncerns:

Foremost, it is ebvious from all of the points I just presented that [am opposed to all development in the
Natomas Basin. "The Ceniral Valley is one of the only strongholds left-for the hawks, and development
will negatively affect Swainson’s hawks, which have been Jisted by the siate as ihceatened since 1983. 1
chosa 1o focus on the Swainson™s hawk, but development will inevitably ficgatively affect many specics
that oecur in the project area, such 25 the Tederally and state threstened giant garter snake. Development
will most Jikely decresse of possibly climinate local populations of vulnerible species in the area no
matter what precantions are taken.

However, knowing the harsh ways of reality and urban spraw}, development will most likely nccur in the
Basin and if it docs, T hope that niy conccms and suggestions are taken into consideration. They are
summarized below.

To enswre that Swaknson's hawks will be detecied before development is approved or not, the pre-
constugtion surveys must be done between early March and early Septembes. Mose than ope pre-
constuction survey may have to occur in differsnt seasons, depending on the 1ife histories of the other
covered species in the area.

There is no evidence provided or studics mentioned in the NBHUP that have proved that large amounts of
noisc and dishirhance » half mile away will not causc nest shendonment. Tt setms 88 though Joud
machinery and humans working one haif mile away would still be Jord and disruptive to nestiog
Swainson's hawks. 1 recommend that the NBHCP provide this evidence neaded. Jf that information is’
not provided, 1 recommend that upon tie first day of development until tho Swainson's hawks jeave their
nests, biologists tri-weekly (or more) monitor all nests that are 0.5-] mile away from development. 1f newt
abandonment oegurs for examplc at a nest 0.6 miles away from development, afl developmeat that is in
the Basin that is within 0.6 miles of any active next must be immediately stopped until 1be birds bave left
o sigeads south. Biclogists should alse manitor {he bohavior and success of all the Swainson’s hawks in
those nest trees. A dramatic change in behavior or chick mortality is probably the result of development
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neatby and if this becomes a-patiern with more than | pest within 0.5- | mile of development, then
development should also be stopped untl the hawks raigrote south.

The NBHCP fails 1o define what an impacied nesting tree i$ and the NBHCP is not convinting. enough in
justifying why a nesting tree should be aBlowed to be impacted by dc\ftlopmmt. Thie proposed measures
{ptantmg 15-sapling tnees in a preserve} to be taken after the itipacticn of 2 nesting tree also do riot
convince me that suitable habitat will be provided so0n enough and well enough. Therefors, no nesting
teees should be impacted. Cutting down trees should be secn as-a.direct take: of the bird and it's 1-4 chicks

that it prodiices cvery year.

1 don's think it is right 10 cut down any nesting trees. Howeaver, if nesting ineas are going to be removed,
there should definitely be a limit as to Aow many nesting trees can be removed in the Basin. Tdon't find
any-soct of limit mentioned anywhere, And what exactly defines "onavoidable™? How and when is
corting down a tree unavaidable?

Due ta the high density of curent niest sites within the Zone, the-potentiaj for additions) nest sites, the
high value of ripariah areas for nesting sites, the importance of the Central Valley in being oné of the lasi
places for Swainson’s hawk populations to live, and the significant threat that development brings to-the
population of Swainson’s hawks, no development should be allowed within the Zone or anywhete in the
Basin that is within } mile of an active nest, unlike V- 8.9 of the NBHCP suggests. Development in these
areas will result in permanent Iosses of nesting habitat, and the cumiiative eftects of habitat fragmentation
caused by the preposed 252 acres of development will tesult in further lnsses.,

The writers of the BCP do not clearly say that there will be no more development in the Swainson's Hawk
Zone beyond the 252 acres, Instead. it says that if the CDFG and USFWS approve, then more
development.san oocor, I the 252 acres of development goes shead, 1 think thut abioluiely no more
developmenit shiould be allowed in the Swainson's Hawk Zone, Their original habitar has been and wili
continue to be encroached upon enongh.

The following statcment is misleading bocause development in the Zone is not being svoided: "The
NBHCP's primary stratégies to mitigate impacts 10 the Swainson's Hnwk Zoue caused by Authorized
Developthent is o avoid developmenr in the Swairison’s Hawk Zone. .

Rescarciyis a valuable ool and since the highest densitics of Swainson’s hawks oceur in the Zone, this is
a great area to research the biclogy of the hawks and to monitor population trends and behavior responses
to development occurring in the Basin. Research should begin as snon as the NBHCP i passed and
continug at lcast 5 years after development ends and proferably continne Indeterminately as long as
funding is aveilable. This post development research will help (o show-hovw the popilation of hawks in
the Basin recavered after developrient. I the hawk popolations do poorly. and are obviously threatened,
then more riparian or other suitable nesting habitat should be requited to be provided that has proper
foraging areas nearby, since placement of nesix is dependent-on proxizmity to foraging habitats tbat ane
entirely differemt from the vegeiution selected for next sites. Moniloring Swainson's hawk populations
and behavior should oceur'in the Zone and if posstble in the newly reserved arcas,

The 1.5:1 mitigation ratio of replaced to developed land in the NBHUP is nothigh enoughlt Htghl:r
miligation ratios arc being proposed in other HCP's in the Central Valley that also have Swainson's
hawks and preserving only half of the Jand that will be developed will most likely result in morealicy of
Swaingon's hawks as suitabile habitat coptinues to be develuped.
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Tt is inpostant to maimain the same amowunt of suitable foraging habitat within 10 miles of the active nest
that will be developed becanse: suitable habitat available to Swainson's hawks needs to be largo.(at the
landscape level), prximity to foraging habitats ix important in Swainson’s hawks" success, theac hawks
will trevel 10 miles or more: (np 10 18 miles) to forage, loss of foraging Rabitat may eéliminato territories,
and more distance from’ suitable foraging habitats results in fewer fledging young.

If my recommendation. on allowing no develapment 1o occur in the Swainson’s Hawk Zone is not carsied
out, 1 recommend for every acre of development that: occurs within the Zone and fur every acre of
development that vecurs anywhere m the Basin thal is within | milc of an active nest, that. 3 acies or more
of the sarué habitat type be pressived. For example, if 250 acres of riparian habital ¥s devieloped within
the Zonc, 750 acrcs of ripanan habitat must be prescrved outide of the Zons (since the Zone is already
praserved). If this ratio is stil not approved, I strongly recommend that af least a 1:1 mitigation ratio be
implemented. Anything less than that is completely unacceptable, giving the importance of nest site
sreas. ‘To maintain formging habitar, T recommend that a replaced: developed mitigation ratio mnging
from 131 1o 3:1 will be applied for any land that is developed from | 1o 10°miles away from an active nest
arud thal this preserved land is. within the 10 mile radius zooe from the active nest. The NBRCP mitigation
ritio is not large epough!

have 2 concerns about taking away “less snitable™ habitats and creating more "suitable” habitats at
unequal ratios (25% upland habitat, 25% managed marsh, 50% rice produnction), The first is, what may be
suitablé 10 one species may not be suitable o another species: My second concern is the amount and
percéntage of each habitat that should be preserved. At least half and preferably- 100% of the amount of
each habital types thut exist now should be preserved in the future (whether it be in or outside the project
area), as soon s possible and development should happen slowly. Al habitat types that exist now should
also cxist after development, Monitoring of wildlife populations should occur throughout the project arca
to determine the reaction of wildiife to development.,

This statement is misleading: "Of 1hie 53,537 acre Natomas Basin, about 7,267 acres were already
developed in 1997, leaving a balance of 46,270 acres of undeveluped and agriculiural laad {NBHCF, IV-
13" I 17,500 more acres were developed as proposed, the reader would likety assume that 28,770 acres
weuld be Jeft as apen space consisting of sndevelnped and agriciilture Tand. ‘However, in 3 letier written
by Friend's of the Swainson’s Hawk, wrote thal the NBRCP envisions. 17,500 dtzes of new urhan
development added 1o the atréady 4,400 acres already developed, 3,000 acres of aitport and highway use,
and 4,400.acres of airport buffer lands (FOSH 2002). This leates 24,237 acrez 10 be left ax open space,
ok 28,770 acres. ' '

I oppose the additional 10,000 acres of development proposed by the City? County Joint Vision MOU for

thie Natomas Basin. In osder to pravent that Sevastating possibilily, 5o mwore than 17,500 acres of wrban
development shonld occur ins the Basin, I all of that additional 10,000 acres ix develaped in the projeet
area, there will not beenough land left to preserve if the 1:1 mitigation ratio is implemented. 10,000 acres
would noed to he preserved and only ahout 5,000 acres of open space wonld be left after 10,000 more
acres of development. Tt s crucial in protoct what biodivessity is 1R in CA before if is almost-complesely
covered with development.

Even if there are miore toles laid out in the coment draft NBHCP thin in the 1997 NBHCP to enforce
stricter mitigation, 1 don't see how finding wiiling sclicrs is going to get any easier all of a sudder than it
has been atnce 1997, In fact it should get harder with increascd Jand speculation, How docs TNBC plan
Yo acquire more preserve lands in the fuhe when they obviously haven't been abie to scquire enough land
in the past and they have acquired absobutely no riparian habitar?
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Acquiring large blocks of reserve. lands sounds great on paper in the NBHCP, but [ doabt it is really
feasible, and expecislly nal feasible th scquire enough sufficicnt habitat for all of the many specics that
ocenr i the Basin, [ do not suggest presecving smaller blocks of land, 1suggest less dévelopment, which
would allow for mare realistic availability of large blocks of preserve lands. The harsh reality of not
being able to acquire reserve land easily (or al all) is yet another resson why 1 oppose so much
development to occur in the Natomas Basin, Even if half of the land developed is preserved, mass
amounts.of plunts wad wildlife Jowics sre bound 1o occur, Yei, ¥ doubt that the TNRC will even be able 1o
acinire that much kand and T doabt it will be in enough time to make 2 difference to-the wildlife that is in
need of A large switable habitat. Less development should occur in the NRHCP.

Creating haliiiat that is suitable to the wildlife that lost their habiat due to development, seems 10 sound
better on paper than actually implementing. 'Whet is planned to be done if the creaied habitat does not
sapport the covered species apd how will anyone know if the habitar Is not supporting the wildlife?

The NBHCP menlions the buffer space that is-needed betweesn airpocts and reserves but it fails to address
the idea that even Jess land will be available to acquire and establish as preserves with the-buffer that will
proect wildlife species. This issne should be addreseed in the NBHCP and considered when promising
8.950 acres of prescrve: lands o be catablished. | suggest less land being developed in the first place,

Tzxpect the following statement to be upheld and not broken: "TNBC syster of reserves will be managed
and maintained in perperuity, providing permanent hizbitat for the Covered Species™ (NBHCP, IV-6).

The NBLICE fails 10 address how corridors will be provided for land Jocomotive species. This needs to he
addrossed.

The NBHCP also fails to address the issue of hunting in detail. The hunting areas and regulations need to
be established and they need to be in areas where Covered Species will not be nagatively affected, This
should be discused it the NBHCP

1 suggest that af least one chyik of 400-acres minimum of fiparian land be preserved obtside of the Zone,
once mitigation procedares proceed with development. ‘The Fisherman Lake aréo would be a great ploce
to set up o presarve,

Riparian areas alonp with suitable foraging areas nearby are erucial (o the swrvival of Swainson’s hawks,
muking Fishermun"s Lake und the Sacramento River to'the west very important arcas. The area is also
important bocwuse Swainson's hawks alicady inhabil the area, it is identified in all major environmental
studics and recnmmended hy GGS experts as habitat that should be prescrved, to date no fands have boen
preserved south of Elverta Road; airport baffer Jands in this area add to pieserve for cumulative species
benefit, the area is not zcned for development, it supports both upland and wetland species, and it is part
of the histeric slnngh linking the Americen Lakes: The Lake'is also located close 10 the growing
suburbian population, west of 3-5 on Del Paso Road and needs 1o be protected from encroaching
development. Houses have already been built jost to the east of the Lake and the owner of the land
between the new honses and Fisherman's Lake wants permission to build more houses. However,
Swainson's bawks nest very close 10 this site. Special care misst be taken lo avoid develcpmeat into this
area around Figherman Lake,

For all of these reasons, I agree with Friends of the Swainson's Hawk (FOSH) in recommending that all
the land south of I-5, west of B! Centro, east of the Sacramento River, and north-of I-80, that is not
ajready developed, be-acquired as a preserve (Laniare pers, coron). Manzging this band around’
Fisherman’s Lake to maximize the habitat value and to-restore the land is very important. Mot of this
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land should be managed for Swainson's Hawk foraging. The lake and immediately surronnting area
should be managed to support giant garter snakes, Along with FOSH, Trequest that the southetly 300
acres of Meim Aispark not be developed. This is & marshy arca (originally in floodplain) that links to the
atea south of 15 and forms part of the connectivity and it has also béen wsed by white talled kite as well
as Swalnson's Hawk (Lamare pers. tomm). Most important, T agree with FOSH'in sugpstmg that there
must be full protection of a corrider going north from Fisherman's Lake wider 15, conicting with other
preserve lands o maintain connectivity. If these requesis are not met, there slxmld at the very least be
significant additional protection for the lake banks and trees tn the Fisherman Lake area.

Lastly, If 17,500 acres of development are aliowed, I suggest that absolutely ni other additional
develaprent shonld ever he allowed and it should be writien and agreed upon in'the finl NBHCP.

Kinal request

Since I devoted so much time to sesearching and then writing this letter, I'would greatly ippn:c:au:
answers to my questions and any other thoughts you may bave about my letter. 14did this in my spare
time in between classes and sfudying, s0 1 may have missed information that was in the NRIICP that |

thought was not there. Please inform me if T missed-any crucis! information that was presented in the
NBHCP and please loke my concerns into account when writing aad approving the final NBHCP,

Sincerely,

Kim Gagnon
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Eric C. Hansen
Consulting Environmental Biologist
3065 Tuckerstun Way PhoneFax 9169280208
Sacramentn, CA 95835 Mobile 916-214-7848
December 5, 2002

To: Field Supervisor

Fish and Wildlife Services

Sacramente Fish and Wildlife Service Office

2800 Couage Way, W-2605

Sacramento, CA 55825 Fax: (916) 414-6711

Re:  Public Review and Comment upon July 2002 Draft Natomas Basin Habitat
Conservation Plan (NBHCP) and Draft Envirommentat Impact Reporl/
Environmenta! Impact Statement (DEFR/EIS)

Dear Sir or Madam;

The following comments specifically address issues concerning the giant garter snake
(Thammophis gigas) (GGS) within the Natomas Basin. Comments are based upon &
literally lifclong experience with GGS in MNatomas and are a compilation of my
experience with GGS experis George E. Hansen, Glenn D. Wylie, and years of intensive
personal stody of GGS, both within the American Basin and throughout its reraaining
range in the Central Valley. Icumently possess a valid a USFWS 1(a)(} XA) Recovery
IST | Permit (TE-O18177-1 Expires 05/15/2005) and CDFG Wildlife Collecting Permit and
Memorandum of Understanding (801112-02 Expircs 08-06-2004) expressly permitting
imensive research stodies of the giant garter snake throughowt the entirety of ils range..
Comments are organized within categories pertinént 1o GGS. ecology and life history that
1 feel. are critical to the suceess of the NBHCP, but are not necessarily lisied in order of
importance. Miscellaneous comments are included within subsequent sections at the end
L of the document.

The NBHCP possesses three elementary, yet highly pertinent deficiencies that fai] to
15-2 ensure the persistence of the giant garter snake within the Natomas Basin throughout the
50-year life of the conservation plan. These deficiencies are summarized briefly as
. follows:

1) The one-half to one mitigation ratio is inadequate given the geographic location of
proposed development and the failure to account for temporary impacts 10
population dynamics while replacement habitat develops to maturity. While

153 ditches and drains provide the most stable, permanent habitat for GGS in the

Basin, the NBHCP fails to provide ¢ither protection or mitigation for this well-

documented habitat. and therefore cannot gaaraniee the that GGS will persist here

L indefinitely.

Eric C. Hansen 1
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2) Without the protection of existing populations i sirw, there is no scientific
evidence to suggest that reptacement habital will succeed for target species such
as GGS.

3y Should source populations persist, with or without direct protection, the NBHCP,
fails 1o provide adequate guarantees of connectivity between source populations
and replacement habitat, without which establishment of new populations or the
relocation of existing populations cannot occur.

L Mitigation

A, The Draft NBHCP fails to ensure that replacement habitat is established prior
to the destruction of existing habitat and therefore cannot support mitigating
below pavrity.

Hansen and Bmde 8 feport on the Status_and Future Management of the

Sn h j Withip the Southern American Basin, Sacramento and_Sum-.r
Counties, Califorma { IQD?.} asserts that newly created GGS habitat takes several years o
mature. Canajs that were relocated in 1988 duoring the widening of SR 99/70 were not
recolonized despite the re-establishment of vegetation and known prey species and the
presence of giant garter snakes immediately nearby (22). Hansen and Brode suggest that
replacement habitals may jake as long as 3-5 years to mature to the extent that they are
able to support resident populations of GGS (22). “Recruitment 1o the general population
of GGS will be reduced because of lost habitat and the loss or displacement of adult GGS
during this time™ (22). The NBHCP fails to address issues of population dynamics,
and 1o account for the decline of GGS while replacement habitat develops to
maturity.

The U.S. Geologikal Survey Biological Resources Division (BRD) Monitoring Giant

Garicr Snakes at Coluss National Wildlife Refuge 2000 Progress Report noted the use of
newly created marsh habitat by three radio-tagged GGS. However, instances of habitat
use were singular events and occumed adjacent to ditches supporting high densities of
established GGS. ‘These instances do nol assure that preserves that are removed from
established populations will cxperience similar success. While these results indicate
promise for the success of habitat restoration within the Natomas Basin, they also
indicate that even habitat surrounded by dense populations of GGS do not support
resident GGS by themselves within the first year {(sce above). Because monitoring of
GGS response to wetland restoration is a work in progress, time to maturation of habitat
and concusrent impacis 10 source populations of GGS are unknown and cannot be
predicied with accuracy.  Therefore, the assertion of the NBHCP that post-
development replacement of habitat will sustain population of GGS within the Basin
indefinitely is unfounded, and is based in no way upon seund, scientific dato or
knowledge.

Erie C. Hansen - 2
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Hansen and Brode’s four-year study on the Resuits of Relocaling Canal Habitat of the
Giant Garter Snake (Thamnophis gipns) During the Widening of State Route 99770 in
Sacramenio and Sutier Counties, California (1993) emphasize, “Replacement or
supplemental habitat should be constructed as soon as possible after a conservation plan
is approved (23).. They. also stress that “the success of recolonization and the time
required to achieve it will be key factors in determining appropriate mitigation” (23).
Such criteria are absent from the NBHCP. Under the NBHCP, replacement habitat is
required no sooner than 50 years following the destruction of core habitat, In addition,
the destruction of core habitat is allowed 1o occur prior to demonstrating the efficacy of
restoration measures.  Thus, the post-development mitigation strategy of the
Preferred Alternative is unsound, and violates the NBHCP’s Overall Goals and
Objectives to provide a preserve system that “._provides habitat for existing, and
new viable populations of Covered Species” and that will “ensure that direct
impacts of Authorized Development upon Covered Species are avolded or
maximized to the maximum extent practicable” (1-15).

B.  One-half to one mitigation fails to compensate for population declines that
oceur between the destruction of existing hobilal and the maturation of
replacement habitat.

Hansen and Brode (1993) suggest that. “Replacement of existing habitat requires
compensation at a 2:1 or greater ratio to achieve visble GGS population levels.
Compensation greater than parity is required to avercome interim population declines
that occur during the time between destruction of the original habitat and 1he matarafion
of the new habitat™ (35). The NBHCP fails to account for this aspect of GGS
population dynamics and therefore fails to adequately mitigate for impacts to
existing populations of GGS (see above).

The NBHCP justifies the low mitigation ratio by asseriing “...that the effective habitat
reserve ralio is actually higher than the 0.5-+to-1 ratio, because not all lands to be
developed under the NBHCP permits are of high value 1o the covered species as habitar,
Because portions of the Nalomas currently have marginal value as habitat, and because
all land fo be developed in the Basin will be subject to mitigation fees, in some cases the
0.5-to-1 mitigation ratio will result in a substantial increase in overall habitat valae™ (IV-
5, 6). This approach places greater emphasis upon creating new, nnoccupied
habitat than the more sensible approach of preserving speries in place (see below).

In addition to placing greater emphasis upon replacement habitat than the direct, applied
preservation of exisling populations of covered species, the premise that the 0.5-10-1
mitigation ration may result in an increase in habitat value fails to account for the fact
that proposed development (NBHCP Figures 2 and 3) displaces some of the most
significant populations of GGS in the Basin (NBHCP Figure 12). Replacement habitat,
while possessing the greater proportion of recognized desirabie habitat characieristics, is
still inferior 10 mote marginal habital that actually supporis GGS. Therefore, there is no

Eric C. Hanscn 3
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evidence that GGS habitat will be mitigated near parity and that populations can

L therefore be sustained within the Natomas Basin under the Proposed Altérnstive.

In fact, it is likely tha critical popujations of GGS will be deswoyed before functional
preserves are created elsewhere. BRD’s Investigations of Giant Garter Snakes in the
Natomas Basin; 2000 Field Season notes that, “In some cases develapment projects in the
southern end of the Basin wil) destroy local snake populations, particularly when there is
no avenue of escape from construction activity™ {3). GGS histerically utilized native
annual and perennial wetlands within the Natomas Basin that were located predominantly
within the southern end of the Basin (NBHCP Figure 5). BRD and California Natural
Divessity Database records indicate several occwrences of GGS in this area within recent
decades that have been extirpated by subsequent development. Therefore, 0.5-to-1
mitigation fails to aceount for these losses and their subsequent impact upon GGS
population dynamics (see above).

C. The NBHCP and DEIS/EIR fail to adequately address the potential and most
likely declines in Natomas Basin GGS populations.

The DEIS/EIR contends that, “A BRD sudy conducted from 1998 to 1999 recorded 277
individual GGS in the Natomas Basin. It should be noted that these dccusrences are in
addition {o the 38 recorded in the Califormnia Natural Diversity Dalabase...The most recent
giant garter smake survey information (Wylie, 2001) showed that fewer giant garter
snakes were captured relative to previous years, but this does not necessarily mean that
the -giant garter snake population in the Natomas Basin is in decline” (3-39), This
staternent, which downplays the potential for a contemporary decline in GGS
populations, fails to take adequate caution in regard to the formulation of sound
mitigation stratlegy, and violates the NBHCP’s Overall Goal and Objective 1o
provide a preserve system that will “ensnre that direct impacts of Authorized
Development npon Covered Species are avoided or maximized to the maximum
extent practicable” (1-15).

BRD states that GGS are being noted in lower numbers than in previous years.
Distortion of historical captures downplays the significance of historical trend in decline.
The NBHCP does not mention the obscrvation of 685 sightings, and 225 hand-only
captures of GGS in a limited survey area during Hansen and Brode's four-year study on

{23). These captures were made by one individual, by hand only, while BRD wilized a
large field crew employing both hand-capture protocols as well as the use of floating
aquatic traps, which function 24 hours per day. BRD numbers dropped from 8} in 2000,
10 31 in 2001, yet this decline in the number Basin-wide GGS observations is not
addressed in the NBHCP., & should also be noted, that the NBHCP vnwittingly distorts
the perception of historical population numbers by comparing BRD cbservations with
CNDDB locality records (see above). The NBHCP fails 1o mention that CNDDB records
represent multiple occumrences as a single record (e.g. CNDDB oceurrence No. 43 is a
single pccusrence record representing ten individual GGS at Pritchard Lake). The 9.5-to-

Eric C. Hansen 4
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1 mitigation ratio cannot be approved until the demographics of Natomas Basin
GGS are better understood.

While were at it, why don"t we briefly mention Pritchard Lake and the fact that there may
be a great deal of degradation cut there that has not been documented. Hey, talk abowt
the imponance of Lone Tree Rd canal in Hansenr and Brode 1992 and the decline in
habitat value and captore success observed by USGS studies and personal observations.
This area still has not recovered and in fact possessed virtvally no vepetation during
2002. 1 can vouch for this personally. All indicates a relatively undocumented decline in
overall habitat value that is not accounted for in the NBHCP and the mitigation ratio
prescribed within the Preferred Alternative.

D, The NBHCP fails to ensure stable populations of GGS necessary lo seed
replacement habitot; therefore GGS populations must be preserved in place {in
sitn mitigation)

Mitigation stralegy within the NBHCP relies exclusively upon the preservation of habitat,
rather than the more sensible preservation of Covered Species i sitw.  While this may
work, at least hypothetically, for highly mobile or transient species such as the
Swainson’s Hawk which can fly berween suvitable areas, il is Far less effective for a
species such as GGS that, while being mobile, depends upon a very limited set of aquatic
transit opportunities (i.c. drainage ditches apd canals) to reach replacement habita (see
ashove).

The NBHCP has been “established to allow some development to occur within the
Natomas Basin, while ensuring that habitat values are mainiained. and, 10 the maximum
extent practical, increased within thé Natomas Basin™ (1-17). In the context of the
NBHCP “habitat value™ is based solely upon a suite of characlers associaled with the
successful) establishmem of GGS. Logically, habitat is of far greater value when
supporting an existing population of the target species, but is not dealt with thusly within
the NBHCP. "

Without protecting cxisling populations, therc is absolutely no guarantee that source
populations will persisl, or that protected species such as the GGS that rcly on extremely
specific dispersal corridors lo migrate between source populitions will be able to reach
replacement habitat. Tt is obvious that replacement habitat will experience a greater
degree of rapid immigration of target species in those cases where stable source
populations are immediately adjacem. There is no scienlific evidence, rigorous or
otherwise, that suggests that canals within the Natomas Basin corrently exist in such a
state that long-range migration of GGS will be possible (sec above). In order to provide
the greatest likelihood of this species survival under the Proposed Alternative, it will
be mecessary (o protect existing populations of GGS until reserves are well
established and are shown (o support new or immigrant populations of GGS.

Bric C. Hamsen 5
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E, The NBHCP provides no mechanism for assuring that preserve acquisitions are
made within or adjacent to established populations of GGS.

The NBHCP’s overall acquisition criteria (TV-15, 16) do not adequately consider
proximity to known populations of GGS. With respect to the selection of rice ficlds for
mclusion in the reserve system the NBHCP does indicate that “rice ficlds will generally
be selected that arc within, or that have comnectivity 1o, known giant ganter snake
populations or known occupied giant ganer snake habitat” (IV-22). Canals, more than
rice, are responsible for sustaining permanent populations of GGS (see below), but
receive absolutely no guarantee of protection, nor do they receive any consideration for
direct acquisition as mitigation. The NBHCP provides no guaraniee of mitigation near or
adjacent to established populations of GGS. Rather, acquisition of preserve band is based
vpon availability by willing sellers. Therefore, acquisition criferia do not provide
safficient means of ensuring that spurce populations Decessary $o reserve success are
sustained, :

1tem I1—Connectivity

A The NBHCP fails to adequately protect connectivity between reserves and
existing, occupied habitat.

GGS move around move in response 1o changing habitat conditions in order w find
suitable sources of food, cover and prey, Changing agricultural regimes and the rotation
of crop types create an ever-changing masaic of available habitat within the Natomas
Basin [hat is acknowledged by the NBHCP. “Thus, connectivity between canals and
ditches in different areas and between these systems and other habitat types is extremely
impartant for genetic interchange and ability to find summer habitar” (I1-13). An overall
objective of the NBHCP is to “ensure connectivity between TNBC reserves to minimize
habitat fragmentition and species isolation, Connections between reserves will generally
lake the form of common property boundaries between rescrves, waterways (primarily
imgation and drainage channels) passing between reserves and/or an interlinking newwork
of water supply channels and capals™ (I-15). The NBHCP fails to provide this
protection.

*“As evidenced on Figure 17, the channels of RD §000 and Natomas Mutual are extensive
throughout the Natomas Basin,..and provide substantial connectivity between the existing
TNBC Preserves. [ is important to note that the system of canals identified on Figure 17,
are aplicipated 10 remain 1o serve both utban development anticipated 1o occur and also
provide the backbone of canal connections hetween reserves ™ (IV-8). The NBHCP fails
to address the quality of this canal sysiem in regard to GGS.

In fact, the NBHCP states thar “GGS may use stretches of unvegetated canals as dispersal
corridors; however, they typically do rot remain in snch canals long bedause without

Eric C, Hansen .1
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cover they arc vulnerible to predation™ (II-10). The overwhelming majority of this
connectiviry in the southem portion of the Natomas Basin Hes within the City Sphere of
Iifluence, is bounded immediately by urban-developiment, possesses no buffer of any sont
as is provided for replacement habitat (scc Rbove), and is subjeci to persistent
maintenance practices implicated in preveating establishimen by GGS (see below), This
system cannot be relied upon to provide adequate connectivity.

The NBHCP states, “The primary opportunity for connectivity between individual
réserves is the system of channels imaintained and operated by RD 100 and Natomas
Mutual. Under the management of RD 1000 and Natomas Mutual, this system of canals
will be managed to cnhance habita values apd minimize harm 1o covered species as.
specified in the NBHCP" {IV-8). However, Hansen and Brode's four-year study on the
R ating Canal Habxta Gi e ﬂmmnn )

e the Wideni "

{1993) states * although it was detennmed that giant garter shakes had the ability to travel
the distances required t© colonize the new canals, none of the new canals studied
provided suitable giant garer snake habitat by the end of the four-year study, and none
wete colonized by giant garter snakes, Continual or annual grading were the main factors
that prevented the establishment of vegetative cover and other physical attributes of giamt
garter snake habitat™ {abstract). This condition of the East Drainage Canal adjacent 1o SR
99770 persists to today, and this area has not shown to support giamt parter snakes (E.

Hansen, unpublished notes). Furthermore, BRD Jnvestigations of the Giant Garter Snake

within the Natomas Basin: 2001 Field Season attributes a shift by GGS from the North
Main Canal ("Snake Alley™) to. ditches along rice fields to the west™ (2), implicating

current canal maintenance practices in the displacement of GGS. While the NBHCP
provides an outline of recommended maintenance practices for this system of Canals (V-
29), it provided no assurance of adherence by the water agencies nor does it provide any
mechanism for monitoring or enforcement.  Therefore the NBHCP fails to meet the
primary objective “to ensnre connéctivity between TNBC reserves lo minimize
habitst fragmentation and species isolation™ (I-15).

B.  The NBHCP fails to mitigate the loss of mnmcmq: between reserves and
éxisting, occupied habitat,

BRD's stigations of Giant Garter Snakes i Basin: 2001 Field Season
notes that,” Apart from physical construction nmi other lnud development in the Natomas
Basin, large blocks of land are being fallowed in amiicipation of development. Giant
garter snakes are being negatively impacted by this development even before
development occurs™ (3), . This loss of habitat contributes to fragmentation apd efiminates
conpectivity that is not sccounted for in the NBHCP.

C.  NBHCP does not provide adeguate protection for existing drainage ditches and
canals.

Eri: C. Hansen 7
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Hansen and Brode's report on the Stams and Future Management of the Giant Garter

Snake (Thamnophis gigay - 0 amento and Sutter
Counties, California (1992) recommends that “buffers between GGS habitat and urban
development should extend at least 100 feer from the outside edge of the GGS habitat
{levee toe or maintenance road) to a boundary fence. The buffer should consist of at least
75 feet of native or ruderal vegetation with 15 1o 20 of bare ground along the boundary
fence” (19). The conceptual mitigation plan presented by Hansen and Brode calls for
protection of the canals, and includes buffers for these connective corridors (21).

The NBHCP conservation sirategy emphasizes maintaining conneclivity between TNBC
reserves Io allow giant garter snake movement within the Natomas Basin. This species is
highlighted for two rcasons: 1) giant garter snake is the most prevalent Covered Species
within the Basin that requires land/water connectivity to travel within the Basin, and 2) if
adegnate connectivity is provided for giant garter snake, then it is amticipated that other
Covered Species will also be afforded adequate opportunities Io migeate. within the
Basin™ {TV-8). While the NBHCP stresses the importance of connecting corridors 10 the
overall suceess of the conservation program (1-15), it does not provide the same
protections for thesc corridors, nor does it incorporate polential acquisition or
mainteniance of these programs as a part of the proposed mitigation. In fact, while the
NBHCP proposes sctback zones for mitigation parcels that “shall be situated a minimum
of 800 feet fromy existing urban lands or lands that are designated for urban uses in an
adopted gencral plan... |Lands] such that direct and indireet effects of such development
are significantly incompatible with the objectives and purposes of the reserve system’™
{IV-1)...” it does not provide this same protection for the connection between preserves.
upon which the success of the preserve system relies.

Hansen and Brode's four-year study on the Resuits of Relocating Canal Habitat of the

Giant Garter Snake (Thamnophis gigas) During_the Widening of State Route 99770 in
Sacramento_apd Sutter Coupties, California illustrales that while rice is important

temporary habitat during the GGS active season, it is only useful dunng the portion of the
active scason when rice has emerged above the water surface and prey has become
established (Figure 17). Resulis of BRD radiotelemetry studics of female GGS supporl
this (NBHCP 1I-13). In fac, it is the presence of drainage ditches and canals associated
with rice agricnlture that are responsible for providing the “(1) water. including
permanent water that persists through the summer months; (2) emergent, agualic
vegetation and steep. vegetated banks for cover; and (3) and abundam food supply”
(NBHCP TI-11) and cracks, burrows, and winter refuge sites that allow GGS to persist in
times that rice is nol mature to the extent that it provides hahitat. Simply preserving fice
agriculture within the Natomas Basin does not guarantec that GGS can persist here, nor
that ditches and drains accompanying tice agriculiure will be maintained in a fashion
consistent with the needs of GGS. For this resson, it Is necessary that specific
protection of canals, ditches and drains be incorporated as purt of the NBHCE"s
recovery strategy.

Eric C. Hansen B
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Item HI—Alternatives

While all of the deficiencies of the NBHCP listed above have serous implications
regarding the survival of GGS within the Natomas Basin, impacts stemming from
insufficient mitigation, a faihoe o puaranics pessistent connective corridors between
reserves, and failure to promote preservation of GGS in sitw can be significantly reduced
by the five DEIR/EIS Alrernatives {2-49).

Alternative |—increases mitigation to a §:1 ratio, thereby increasing both the amount of
land preserved for target species and the likelihood of preserving some habitat in sitw,

Alicrnative 2—would be based upon the habitat value of the land to be developed, and
would include up to-a 3:1 ratio for the highest-value habitat for giant garter snakes (2-49).
Thiz would provide the same benefits of Alerative I, and would assure mitigation
above parity, thereby offsetting the population declines likely to occur in response to
habitat desmruction before reserves develop to maturity. This is the biologically
preferred alternative.

Alternative 3—would confine acquisition of preserve lands o biologicaily superior
habital-areas. This alternative would increase the likelihood of preserving habitat in sity,
but provides no other direct means of stabilizing population dynamics. or offsetting the
population declines likely to occur in response to habitat desuuction before mekerves
develop to maturity,

Altemative 4—would reduce polential take by reducing the amount. of development
within the Basin, bul would Fail to miligate for impacts already accrued in anticipation of
development and would provide no other means of stabilizing poputation dynamics or
ofTsetting the population declines likely to occur in response to habitat destruction before
reserves develop to maturity.

Alterpative 5-—is a “no action alternative” and would prbvide species benefits quite
similar to those of Altemalive 4.

Kem VII—Errors

L Incomplete species description—Giant Garter Snake

The NBHCP states tha, “the gia ganer snake was formerly Jisted as a sub-species of
Thamnophis elegans but was elevated to full spemes status.as T. gfga:“ (I1-9). This is
incomplete.  GGS has undergone a lengthy sedes of taxonomic vevisions thar inchude
characterizations as a subspecies of T, ordinoides, T, eleguns, and T. couchii. Ulimately,
an evaluation of morphological traits teamed witk existing biochemical data prompted 2
recommendation to reclassify GGS as a unique species, Thamnophis gigas, The shift,

gﬁt C. Hansen 9
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therefore, occurred between classifications as T. couchif gigas 10 a unique species, rather
than from 7. elégans gigas as the NBHCP suggests.

2 Incerrect species name—Western Spadefoot

The NBHCP describes the Western Spadefoot (which is not a true toad of the family
Bufonidae, but instead belongs to the family Pelobatidae) as Scaphiopus intermontanous
([1-32). This refers 1o the Great Basin Spadefoot. The correct name, which is contained
in most tables within the NBHCP and DEIR/EIS, is 5. hammondii.

Thank you,

Eric C. Hansen
Consulting Environmental Biclogist
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DANIEL B. HRDY, M.D.
21430 ROAD 87
WINTERS, CALIFORNIA 95604
PHONE (530) 6619225 PAX (53D) 661-3633
Septomber 4, 2002

Field Supervisor
Usniicd States Fish & Wiidlife Service
2800 Cottape Way, W-2605
Sacramento, CA 95825

’ \
Re: Natomas Basin Habitat Conseyvation Plan o Yo

(‘."} \ ﬁ“\a
%‘pr 7 "’{‘f-s
Dear Madam or Six: "{ﬂ% - o 'i‘:)
- f‘ i} “-.‘I’

I object to the NBHCP, Mitigation should be at least a ):1 ratio of miﬁgaﬁ«%n
developed land. This is customary in other projocts that I am famitiar with. Mitigation at a
16-1 lower rate results in a net loss of habitat, and is plainly inadequate. 1 bave been told that it is
highly unusual, if not unheard of, for HCPs in California to have a ratio lower than 1:1 and many

are higher. ‘There should be no exception in this case, and 1 do not belisve that an exception can
- bcjlmiﬁwi

I also thmk that the mitigation should take place in the Natomas Basin. It defeats the
182 purpose of mitigation to mitipate far away from the target area. Oul-of-basin mitigation in Sutter
County (Area *B™) should ot be silowed,

Sincerely,
2R, h'w(j

Daniel B. Hrdy, M.D.

DBH/gm
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RECEIVED
ROV 10 2002

SATRAMENTD
50 3 WLESSE ORE

Field t80F, 111002
Fish and Wikilte Services

2800 Cottage Way, W-2605

Sacramento, CA 95825

. Dear Sirs;

In ing the draft EIR/ETS for the Natomas Basin Habitat Conservation Plan, the
cause of the loss of habitat in the Natomas Basin is rainly from urbanization of the area.
Subdivision grotind is selling from $45,000 to $80,000 per acre.

As the Scramento and Sutter County planners allowed the area to be urbanized, the

owners of ivate property, taken 1o mitigate the loss of habitat, should therefore be

Yours truly,

11000 sérda'f%
Sacramento, CA
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THE POLITICS OF
NORTH NATOMAS

arduons
la: hard to accomplish or achieve: DIFFICULT
b: marked by great Jabor or efforl

It's pretty hard to get any stability, however, when
you consider that it wasn't until 1986, three years after
we purchased the Kings. that we even knew we would
be playing in a permanent home. That nice new ARCO
Areng that opened the 1988-89 season didn't just happen
by chance, It took years of beating our heads agatnst
the wall until we even knew we would be allowed to build
it. But I suppose that's because bullding an arena or
stadium in North Natomas, where it made sense, was
from the outset entangled in a political controversy that
started in the early 1960s. Things were a lot less com-
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plicaied then, that's for sure.

After three years of study. the Sacramento City
Councll in 1962 adopted the Natomas Development plan
that catled for tota) development of that area. The plan
envisioned a regional shopping center — that later
became Sunrise Mall. out In the county — construc-
tion of two intercontinental highways, Interstates 5 and
80. and massive commercial and residental develop-
ment it North Natomas.

But the mood of the community had changed, and
as politics shifted left In the late 19603 and 1970s, growth
and development became the bad guy. Developers
suddenly were ail villans in black hats; the environmen-
talists were all heroes, Land that had been targeted for
development, itke North Natomas, was suddenly more
valuable to the community as “prime farmland,” whether
it was prime ar not, Int the early 1970s, when Anne Rudinh
and Phil Isenberg were just starting out on the City
Council. the city reversed the plan and declared North
Natomas off-Umits to development. So cur plans to buiid
a sports complex out there were swimming against the
current from the beginning,

But by 1983. we bought the team, the Chamber
of Commerce came out with Its report on the tremen-
dous economic advantage of having professional sports
franchises, and the public was once again focusing on
re-zoning North Natomas. The Issue really got crystal-
lized in the 1983 mayor’'s race, which, in the end, became
a campaign with only one big issue — should North
Natomas be re-zoned for a sports complex?

As early as 1979, when she was running for her
third four-year term on the City Council, Anne Rudin
made her posttion clear. "I {rankly don't care il we have

c ke ik o e — - e - WP = R & W & m =
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a stadium or not in Sacramento,” Rudin was guoted
in the Bee's September 13th edition. We got nowhere
on the Natomas stadium issue for a long time and the
City Council seemed to put us off indefinitely on April
13. 1982 when it voted 7 to 2 to keep Natomas off limits
to developers for at least another flve years.

But by 1983, with the tcam in hand. people started
to belleve us when we sald we wanted to bring major
teague sports to Sacramento. Although a lot of people
still sald we were greedy developers trying to rob the
pubtic, we had credibility on the sports issue. The mood
was changing also due to the work of Michael Seward
and the Chamber of Commerce. Seward and City
Councilman, David Shore, {aced off on the {ssue inan
article in the Secramento Union that ran July 3, 1983.
Seward. in a cheerleading approach applauded by the
584 said il made economic sense for the area to be
opened Lo developmenl, since its position belween two
freeways would be easy to get to, He also pointed out
the phenomenal economic boon sports franchises are
to a city with their non-polluting. labor-intensive quali-
ties. Shore argued that the developers were asking for
a free lunch. Il would cost the laxpayer miliions lo pay
for police and fire protection and roads and other serv-
ices needed for the complex, Shore sald. But he never
mentioned that whatever the public paid for — and we
were asking for no public money — would be easily offset
by the tax and other revenues creaied by the project.

As mentioned eariier, we backed Ross Relies in the
1983 mayor's race, but nol..ag Anne Rudin maintained,
because we were enamored of him or thought he'd be
a great mayor. He was also not our front man in the
election as Rudin suggested, He was running, he
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supported the stadium in Natomas, so we supported

him.
I became part of Relles’ steering committes in the
race and | told his staff from the very start that the
stadium was going to be the number one issue in the
race. [t was, but when the September 27, primary results
were in, even | was shocked. Relles, a political newcomer
himself, finishied first in the eld with 15,817 votes. Rudin
was second with 18,638 votes. Serna was the odd man
out with 16.814 votes, finishing third in a five-candi-
date field.

Even though Relles Ainished first, he would have
two major problems in the runoff against Rudin. The
city was predominantly Democratic, so Republican Relies
would be In a position of having i take Serna’s Demo-
cratic votes from Rudin. The second problem and the
one that would ultlmately spell defeat for Relles was
the fact that he really was a one-issue candidate. |
remember calling Relles on the day of his final televi-
ston debate with Rudin to tmplore him to talk about
other issues. He needed to'qult harping on the stadtum
and to broaden his base (fhe was going to win. ! pleaded
with him to talk about the city’s police protection, fix-
ing pot holes in the streets, taxes — anything but the
Sports complex. On election eve, a confident Relles
claimed victory and relaxed while watching Menday Night
Football. Rudin and her supporters, meanwhile, were

celling as many registered voters as possible, primar-
ily women, in an effort to get out a big vote the follow-
Ing day for their candidate. On Tuesdsy, November 8.
1983, Anne Rudin became the first woman to be elected
Mayor of Sacramento — City Councliwoman Belle
Cooledge was appointed mayor in 1948 — and she beat

‘THE POLITICS OF NORTH NATOMAS 149

a one-igsue political novice by fewer than 1,000 votes.
[ had put everything | had (nto the Relles campaign and
was exhausted and depressed when he lost. | went into
hiding for a week and just escaped into television fan-
tasyland by renting about 20 movie videos to recoup
[rom exhaustion.
Even though it was hard to see the end of our
struggle, especially with Rudin’s election. we contin-
lug away.
ed Jt: geueg head);ine two days after the election was
phophetic. It said, “North Natomas Stadium May Win
Despite Relles’ Loss.” The three new councl]l members
— Tom Chinn, Grantland Johnson and Bill Smallman
— were the reason for the headline. The make-up of
City Council was shifting in our direction.
InJapuary, 1983, the Gateway Point Sports. Rec-
reation and Corparate Center, later 0 be renamed Capital
Gateway, was formed. And the Spink Corporation, a
planning and enginecering firn, was hired to begin
planning for the Gateway Point Properties, 1,620 acres
east of Interstate 5, south of Del Pase Road and north
of Interstate 80. Ron Smith, a partner in Spink, ied the
effort. Al) of the land was in the city and the owners of
Capital Gateway were the 5SA, with its 435 acres right
in the middle; Sacramento Savings and Loarn: Bell
Savings and Loan:; Centennial Group and the RJB and
JB companies, The other owners all knew that they had
no prayer of getting thelr land re-zoned unless we built
the sporis factlities. So Lukenbili got the group to sign
a $100 million guarantee, written on SSA stationary,
and, with Gary Bricker and Ron Smith, presented It at
a November 3, 1983 press conlerence. |
Signied by all the principals, the letter said: “To dem-
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onstrate sincerity and resolve in connection with this
project, the property owners headed by the Sacramento
Sports Association are prepared today to make the
faHowing commitment to the people of Sacramento. (1}
he stadihum, arena and parking will be built by a group
headed by the Sacramento Sports Assoclation and
entirely at that developer's expense. that Is at no cost
whatever to the taxpayers; {2) the property owners will
also absorb all costs and Incur all expenses necessary
to construct freeway interchanges and roads and to
provide for water, sewer. dralnage, utilities and free-
way landscaping.” There was a third provision in the
letter to guarantee that we would pay the 87 million
finte to the Environmental Protection Agency for butld-
ing In the area and tapping into the sewer line, The
purpose of the letter was to dispel allegations enice and
for all that the taxpayers’ pockets woukd be plcked.

This was also a calculated political move o draw
attention away from alternative sites, like Delta Shores
in the south part of Sacramento, that Rudin and oth-
ers were touting. We figured the $100 mitlion guaran-
tee would ride Relles right into the mayor's office. That
didn't happen. but there was victory for us in defeat.
Rudin won, but so did new counci members Grantland
Johnson, Tem Chinn and Bill Smaliman. With the re-
elections of Doug Pope and Joe Serna, we figured that
we had a majority on City Council that would approve
our re-zoning — (inally — if we could get through the
bureacracy that ts the planning process,

With the new faces on Council, Lukenbill was op-
timistic. We all were. The masn reason for the optimism
was Joe Serna. Serna met with Lukenbill and me right
after the Indiana Pacers deal fell through and al} but

—_—-—a mia .
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guaranieed that if we landed a franchise we'd get our
re-zoning approved. Acquisition of a pro team, Serna
told us, would prove to the City Councll that the SSA
was sincere about bringing sports to Sacramento, It
would squelch the cry of our opponents that we were
“just greedy developers trying to re-zone for a profil.”
S0 Lukenbili called his bluff and bought the Kings for
$10.5 million, hoping the permits and zoning would be
handled expeditiously. But of course, that was not o
be.

Our appllcation io re-zone 1,620 acres In North
Natomas was submitted to the city’'s planning depart-
ment on Tuesday, Decernber 13, 1983, after eight months
of work by the property cwners and the Spink Corpo-
ration to come up with a quality plan for the area.
Lukenbill and political consultant, Maurice Read would
meet with each council person individually during this
period to give them ail an update of the plan and in-
carpaorate thetr input, if any. Lukenbill wanted the arena
proposal processed separately and quickly. His back
was against the wall. The lzase in Kansas City's Kem-
per Arena, the home of the Kings, was about to expire
and negotiations o renew the lease would have to begin,
The last thing Lukenbill wanted to do was bulld a
temporary arena in the county. just cutside the city
limits. unifl the 1,620 acres could be studied.

Bul City Attorney Jim Jackson sald, "fast-track-
ing™ the arena was impossibie. The cumulative Impact
on the entire area had to be studled, Jackson said. So
Lukernibill had three choices. He could sell the team,
renegotiate the Kemper lease or build the temporary
arena. Selling the team was cut of the question and he
didn’t want 1o commit himself to more years In Kan-
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sas City. That would only delay getting a franchise in
Sacramento. He had one cholce — building a tempo-
rary arena, moving the team here and proving that he
meant business and that Sacramento was, indeed, a
big-league city.

Exactly what Gregg feared would happen in Narth
Natomas happened - each Council member had his
or her own idea of what to do and the arena got bogged
down while discussions centered on how to deal with
the large area in totality. Each Council member had
an agenda or apecldl interest to pursue. Lynn Robble
wanted a resolution to reaffirm the no-growth policy
for North Natomas. Serna wanted a greenbelt 10 be tn-
cluded In any re-zoning. Johnson was coticerned about
Jjobs. Rudin wanted study sessions. But all the resolu-
tons and ideas came to a head in January when Joe
Serma got the City Council 1o approve on a five to four
vote his resolution asking for an expeditious process-
ing of the Gateway Polnt application. That at least meant
that the propasal would be studled on its merits instead
of being automatically shot down under the ¢ity's old
poticy that no growth would occur In North Natomas.

But the City Council would again fi{p-fiop on how
to best proceed (n the area. Johnson, a very shrewd
politician, introduced a resclution at a February, 1984,
meeting to call for a full North Natomas Community
plan. complete with an area-wide environmental im-
pact report. That took us completely by surprise and,
as lar as we were concerned. seemed ta blow sports in
Natomas out of the water for all the delay it was going
to cause.

But the politicians’ silver bullet strategy, to study
a project (0 death, did not apply this time. The three
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council members in support of the 8SA — Chinn. Pope
and Smaliman — voted against the resolution because
they figured it would force an endiess study of the situ-
ation. Rudin and Robbie voted for the “study-it-to death”
resofution. Kastants and Shore, who had been riding
the lence, went along with K, too. The other yes votes
were from Johnson and Sema. who believed that Rudin
and Robble would be hard pressed to voie against a
sports complex later down the road if it were Included
in a comprehensive community plan.

The Bee's editorial after the Council's flip flop best
summed up the proceedings. “Based on Tuesday’s City
Council perforroance — during which none of the
mermnbers seemed to know what they were doing, and
after which no two seemed to agree about what they
had done — it would be fair to say that the city's han-
dling of this year's major development issue (s a thor-
ough mess,” the editarial said. “In 8 meeting that the
mayor seemed unable to control — or for that matter
to fathom — the couneil appeared to switch its policy
on planning for the North Natomas area 180 degrees
from what it was only last month.”

The city had agreed to do what our opposition,
ECOS, had suggested. Instead of the 1.620-acre re-zone
we were all but guaranteed if we bought a team, it would
ambitiously study 2 much larger area, 9.300 tolal acres,
and require a thorough environmental review of the whole
arca. ECOS never stopped fighting, as was obvious when
it Nled lawsuits after we finally had our victory with the
bureacracy. At this stage ir: the process it appealed to
City Councfl alter the City Planning Commission. ona
five to two vole, approved the lengthy envivonmental
jmpact report on the community plan. The Council
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nr?:::ed ECOS"appeal, but the whole process consumed
than three years and cost taxpayers and the
;depcrty Cvwners more than $4 nyllion tme and money
at;q elay; over a five-year pertog, Capital Gateway Iostl
mut:;? million and the city jost milons in taxes that
g ave been generated that much earler, During
vy Yous planning process, the SSA cooperated fuily
the city. By taw, the city was obHgated to proces
our appiication within a year after it was submitthS
As a geslure of good faith, we signed a watvey re]ie‘v:lngr
gﬁs c:imf the time lmit. [ seny SWA. the city’s lead
i tant, _stadtum and arena information it could
neorporate into its fact-finding study. But the infor-
mation had to be channeled 1o the ¢lty first beca
City Attorney Jim Jackson wanted to ensure objec:;i?
lla‘wc éns tl;e Planning process and 1o make sure neither
or anyone else accused the city of makin
decistons {n secret. But the City attorney’s caution dlg
::t Create the desired objectivity. Instead, the opposite
curred and we were suspiclous of the whele arrange-
memt. If we were net able to comrunicate directly with

Pecullarities of Sacramento, | never even knew if the
information that | submitted to the ¢ty had been f
warded to the consultants. e
out éz;elz;cugh when SWA's preliminary plans came
° ed as if they were created in a tolal vac-
urn and Lukenbill was furioys. SWA laid out three sce-
narlos for developing the area, but only one included a
stadium. They also had a 200-acre golf course with no
clue about who would pay for It. The economies were
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unworkable and Lukenbill would strike back (n the

newspapers a few months Jater when he said the con-

sultants were consultants and not developers because

they knew nothing about development. The plans were
flawed, pure and stmple. For one thing, the city's con-
sultants had the sports complex abutting the freeway.
Commen sense dictated that the sports complex should
be placed as far from the freeway as possible so it wouid
not conflict with interstate travel, If there were to be
mlles of cars backed up it wonld be better to have them
on surface streets within @ complex to avoid traffic
congestion.

In a defensive posture, the S2A hired its own con-
sultants and the war of the consultants was on. If the
clty’s consultants produced a two-foot stack of maps
and studies, Capital Gateway produced a like amount
of paperwork with usually cpposite conclusions and
findings.

The area under study for the community plan was

22 square miles — 7,800 acres within the city Hmits
and an additional 1,500 acres in the county for a total
of 9,300 acres. The largest potential re-zoning In city
fiistory, the area was equal to six Sacramento down-
towns. Finally, after years of meetings, debate. stud-
tes and delay the proposed North Natomas Community
Plan came belore the City Council on February 6, 19886.
The moment of truth was at hand. All public testimony.
pro and con, had been heard at previous meetings. After
initial discussion, Councilman Pope offered the reso-
hatton in support of the plan. It was seconded by
Councilman Kastanis. The 17-page resclution took up
eight pages on shorthand reporter Eileen Jennings'
typewriter,
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The first two paragraphs set the tone for the reso-
hitlon as Pope said; "Needless to say, after a couple of
years of discusaion on this Community Plan and for
me over eight years of speeches and reading staff re.
ports and deliberations about North Natomas. | know
cach of us on this Council recognizes the opportunity
that we have to make a decision that perhaps will have
one of the most dramatic impacis on the direction of
growth in the metropolitan Sacramento area.

“The proposed Plan, I think, that's before us will
set a standard In my mind and { think in the rest of
the Council's mind for excellence in planning for this
cammunity. The Plan possesses greater benefits, [ think,
than any other community plan that's been adopted
in the history of Sacramento.® Councliwoman Lynn
Robbie then introduced a substitute motion te sepa-
rate the re~zoue of the 9.300 acres from the sports
complex issue. It was seconded by Mayor Rudin, who
had wanted the issues separated all along. But this was
not to be. City Attorney Jackson said Robbie’s substi-
tute motlon would wipe out the original motion. After
some discussion, Robbie took another approach. She

introduced other amendments to the motion on a va-
ricty of issues: alr quality, the Natomas Airport, Regional
Transit rights-of-way and others Lhat would detay or
stall the issue. After each one was discussed, she came
back full circle and once again tried {0 separate the
Issues. Roberts Rules of Order were sorely tested that
night and Robbie got little sympathy from the Council
when she said: *I want this voted on separately and |
want it voted on separately for a very clear reason. The
ciear reason is that | am not opposed to the stadium
and | want my constituents to clearly understand that
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'm not opposed to this staditun. [ do not want this in
the newspaper tomorrow with the idea that there were
seven to two against the stadium. I want the people in
District 8 to understand that I'm just as much of a Kings'
fan as anybody else and [ want it voted on separately.
{ don't think that's asking too much.”

Deapite their wanting to separate the issue on this
final vote. both Rudin and Robbie had strongly sup-
ported the concept of a community-wide plan when
Council decided to go that way two arnl a half years
carlier. They had voted to spend a lot of texpayer money
to study the full 9,300 acres and we thought it was only
fatr that they now ablde by what the plan had come up
with, which, after Lukenbill was finally able to persuade
some Council members, was a level of development,
tnchuding the sports complex, that was pretty cloge to
what we sald was needed to economically justify the
privately financed sports complex. Rudin, who a few
years earller opposed our original 435 acre re-zonc
request, satd on this night, “I think we're re-zoning too
large an area.” She seemned to forget that the latest plan
was not the SSA's plan. however. It was the city's, §f
she would not abide by the community plan why did
she support the study? If she thought the SSA would
shrivel and die during that time she was mistaken, But
this ume the dic hiad been cast in our favor and the
votes were already with us.

There was ane mare delay, though, because all poli-
tictans love to talk and each wanted to get his or her
two cents in before this historic vote. The plan was
described as "bold” by Johnson. Shore said it was a
"beginning.” Serna referred to the planning process as
“rigorous.” Smallman said it was "exciting.” Kastanis
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saw it as an “opportunity” while Robbie sald the den-
aity wasg “too high” and Rudin said the re-2oning raised
too many "red flags.” Bul Chinn made a prophietic com-
ment when he said, “Fifteen years from now people will
look back to this night and wonder why we had such a
big fuss over this issue,”

Mayor Rudin. knowing persona! defeat for her hard-
fought cause was imminent. showed some rea)l class
in her closing comments. “The plan will go forward and
F'm going 10 pledge my efforts because | know i's going
o be approved Lonight. I'm going to pledge my efforts
to. make tt work.” She Iost the war byt she was still mayor
and had to ablde by what the City Council had decided,
Even though a Natomas re-zoning was not her view of
how the city should grow, she graccfully accepted the
majority view. A resolution in support of the Natomas
plan was passed 7 to 2. Lukenbill, who paced up and
down the halls while the 1ssue was belng debated for
what seemed like the millionth lime, said the victory
was the start of a lot of work. “All I've been trying to do
Is get permission for eight years.”

I didn’t go to that important meeting: | had been
to hundreds of meetings on the Issue for years. | tried
not 1o bul | took personally the oppositions’ comments
about greedy, disingenuous developers. 1 promised mysell’
I wouldn't sulbject myself 1o It again. | Hmed it right and
showed up instead at Richard Benvenuii's for the vic-
tory ceicbration. Richard praised Lukenbilf for his hard
work and commitment and Gregg in turn praised Jan,
his wife. because she Jived with the struggle for as long
as anyone. | couldn’t even get near Gregg that night to
congratulate hirn because there were so many glad-
handers who had circled around him and jumped on
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the bandwagon now thal we were finally victorious. So
I left with sy friend Tom Peterson, the food and bever-
age man, to share the moment with the people | was
most comiortable with, the ARCO Arena staff.

We should have known that the opposition would
Keep fighting, even in defeat. The battle over Natomas
would move up to a new level — the courts. ECOS and
the Natomas Commumunity Association fited the first suit
on grounds that the Natomas Plan was i vielation of
the city's 1974 General Plan. A general plan is basi-
cally a blueprint for the city's future and the last one
approved by the clty declared North Natomas to be off
limits to development. The Council, in approving the
Natomas plan. was effectively amending he general plan,
however, so the lawsuit was basically a procedural chal-
lenge. Bul there would be other lawsuits and appeals
to the Natomas Plan, five lawsuits in all tn 1986, The
lawsuits and the city's ineptness, which created some
of the Jawsuits, had just about sapped my zeal and
enthusiasm for the whole struggle thal started when
Gregg and [ shook hands and agreed to start this crusade
in 1978. The dream of a sports complex was dying a
slow death in my heart while Gregg, the relentless one,
kept plodding methedically (oward his goal. almost
oblivious to the explosion of lawsuits all around him.

1 was especially devastated when some cruel] van-
dals killed nearly 600 trees we had planted In the area.
Some 471 werealong [ntevstate 5 and another 127 young
trees were destroyed two days laler along 1-80. They
inchuded valley oak, weeping willows, white alder, and
my Javorite, the redwood. The redwoods are the larg-
el living things on earth, The giant sequota lives for
3,500 years while ils cousin.the coastal redwood, has
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a life span of 2,200 years. ] got a patural high each day
when | drove by the beautiful new trees untd on Mon-
day moming April 6, 1987, the trees were destroyed
as some sort of protest. no doubt, Jor the plans we finally
had won approval on. | surveyed the damage with Jesus
Orozco, the landscape superintendent, walking nearly
an hour and touching every uprooted tree. Nearly two
years of growth were cut down in a single night of
mindless rarnpage.

Rick Eychensen, general manager for KFBK Ra-
djo, sparked the ldea lor a tree replanting. The SSA joined
forces with the Sacramento Tree Foundation and the
radic station to replace the trees. It was open to the
public and two hundred nature lovers showedupen a
bright Saturday morning to replant many of the trees.
‘That was a happy day.

‘The formality of adopting the Rorth Natomas plan
was approved an May 13, 1988, with Anne Rudin the
only dissenter in a 7 to 1 vote. Counciiman Bfl] Small-
man was absent.

I couldn’t bear to Join Lukenbill at the meeting or
the victory pasty. ' would have liked 10 share the moment
with Luke but he was once again swrrounded by any-
ene who played any part in the Natomas effort. 1 was
selfish. I remembered the handshake eight years ear-
lier when we were just a cauple of crazy dreamers. We
had pulied off what a lot of people thought was Impos-
sible. You can’t Bght City Hall and win. We did but we
had two great allies inside City Hall -~ City Manager
Walt Slipe and Deputy City Manager David Martinez.
The win, though, tock its pound of {lesh. We now both
knew politics and compromise. Bul the drearmn was
fading. We both imew real hard work lie ahead, Poli-
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tics was a necessity to overcome, tut we never had any
idea it would (ake eight long and bitter years.

Fifteen: months later, worn out and exhausted by
all the bull we had gone through. I retired from the SSA.
When the City Council passed a resolution thanking
me for my eforts, I got my last shot off on how I feil
about Sacramento and North Natomnas. The briet speech
read:
"It {s & greal honor to be recognized by tie politi-
cal leaders of our community. ! have lived practically
my wheole life in Sacramento, coming here as a one-year-
old on my mother’'s knee in 1946. So } say 1o you from
the bottom of my heart. as a 40 year resident of this
community — [ love Sacramento.

"There is a song thal says: There aint no good guys.
there ain't no bad guys. there's only you and me, and
we just disagree.”

“Obviously, there has been disagreement and debate
over North Natomas but the policy decision has been
nmade to go abead with the construction of the arena,
stadium, infrastructure and the PUD's.”

“With your vision. your cooperation. your leader-
ship, and with the city stafl's daily diligence tn imple-
menting those policy decisions — I firmly belleve that
North Natomas will-be a model for all communities (n
the United States.”

“In conclusion. the orderly development of North
Natomas will send a clear message around the coun-
try that Sacramento is no longer a re-active clty, in-
stead a pro-active city in its dedication to excellence;
and I will only love Sacramento miore because of it.”
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McKENZIE FARMS

P.O. Box 657 _
Pleasant Grove Californis, 95668
(915) 6553367 or fax {916) 655-3344

November 28, 2002

Field Smperviser

LS, Fish amd Wildhile Serviee
2800 Coitage Way with5
Sacramentn, C:ﬂl‘nrnh 95325-1846

Writien Comments-Draft Natomas Basgin Conservation Plan

McKenxie Farms by a small family owned farming business. 'We have owoed and Barmed this
property continuonsly since the 1950"s. We grow riee, seed rice, wild rice, small grains, Vetch, 1aad
bay. Histerically we gradunlly evolved from ivregular dry land farming, to complex toitonr rice
fields, 10 terrace paddies. My comments relato speeifically to aur property (approximsiely 350 acres)
incated north side of Riege Road, Exst of Pacific Ave., but masy alxo apply to the contiguons iands to
fhe north aud east. | have personstly comlveted snd supervised all farming on this property since my
father's passing in 1985 wn 2 daily basis. Simce ibe 1960°s | have breome very familiar with the

property and the bemeficial nspects of rice firming in regard to wildiife suppart, habitat utilization,
sl broader enviioaments] benefit to the ares.

Soil scrics and chsracteristics. are more typieal of easters mid valley elevations (Waestern Placer
County, Sutter and Sacramento Couniy East of the Plan ares) having shaliow minersl topioil and
bardpan. Our property and sdjscest property fo the north amd east sre higher in elevation agd aol
serviced by Natoman Mutual Water Compuny and rely excinsively on decp wells for irvigation. This
is generally the avex shawn in your Figure 7 Topographeic ssap in the srea above the 25fost cleyaiion
mark north of Riego road.

1 feel ihe study and plan do not sdequitely adidress ihe uniqueness of this property in Sutier
County, overstale the mitigation (incidenial talke impact) requircsocnts, and threaten as arbitrary
“taking * of our property rights without due procesy, validation, or compensation. Some of the
specific faclors are: .

1. Lark of persianent or permoaneatly charged irvigation ditehes.

2. Soil snd drain ditch design. The only permanent drafns are on the 4 barders of the
property. They nre intermiticat and tead to dry wp when the well water s tarsed off.
Soll type (gravel or bavdpan), steep ditch profile, and vegetation are not Keal for
theGGS.

3. Crop roistios bistory (330 act Furmeable scres) of properity wsage thangos slmost
snaoally. Unlike much of Natomss where rvice is plasted 9 of 10 years. Althongh all
farm acreage i tilied once or more annwaBy, onr rotation intlades rice, wild rice, veteh,
Esliow/cover crops, bay ete. Rice acreage in 2002 was 190 seres, 2001-127 aeres rice,
2000 -123serés riee. OF this properiy 54 acres (3 year requirement) will be Certifled
Orgsnic in 2003, Your figure #7 for the yesr 1993 couftrma sbont 130 non-rice atves.

4. The préperty is nol nor kas éver been idtatified as:
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I have spent sansi of wmy Iife keenly awnrw of the: cuviroumental impact of the food and
Sabitat pravided by fsrwers for westing and wigrating species. We have inturred
twmsidersble expense for doiades 1o sustain o dwindling wild phossant populstion,
muintain water for (wyring aed fl) wigrating waterfowl, civcomraged waterfow! nesting,
pwd managed the ressorce withowt @ peany of recomspense or benting evesue. Each
yeay vur rice feeds thousnnds of people, fews of themsusds of birds, redisces vallcy
sumvmer azone, praduces over 200 wilion palisns of sxyges, coulvibutes 4o the cconswmy
aad provides an sxportable product t reduwee sn sycaluilny bilsnce of pryments deficit.
) feel this plus 2t proposed wilh be detrimests] o sistaining private property and farm
ownership, asccelevatt mic and developmsent of farms, concenirate land swaership, snd

it has beew exivemely difficnit insk to kst all comments and concrriry rnived in the
Sumireds of pages provided in your drsft. There weald be dowbticss other concerns
uhd#ﬂﬁﬁdﬂibhmdﬂnrﬂmmm
sudil protederes, sad logal remedies nad clurified in the Deafi Plan
provided. | wonkd appreciats the opporiusity to explain sy concerns, and bettor
m&mhﬁympwduﬂmnﬂnl,amwwﬂyudw
Thank you for rossidering these nformal comnments plesee keep e wotifled of say
mmnmhmmmmmﬂﬁuﬂan

B. Chris McKenzie- Manager



