- Notice of Public Hearing
~ Sacramento City Council

City Gouncil Chamber, Interim City Hall
First Floor -730 "I" Street, Sach‘ramento, California

PUBLIC NOTICE is hereby given that on the date of June 28,'2‘005 at the hour of 7:00 p.m., the
following hearing will be held before the Sacramento City Council.

NORTH NATOMAS COMMUNITY PLAN AMENDMENT RELATED TO FISHERMAN S
LAKE BUFFER WIDTH (M04-118).

For further information on this matter, please contact Carol Shearly, Manager, New Growth
DlVlSlon at (916)808-8368. ;‘
. ]

If you challenge the nature of the proposed action in court, youd may be limited to raising only those
issues you or someone else raised at the public hearing deseribed in this notice or in written
correspondence delivered to the Office of the City Clerk Iocated at City Hall, 730 "I" Street, Suite
211 at or prior to the public hearing.

Pursuant to Councﬂ Rules of Procedures, Chapter 8 contmuance of the above matter may be
obtained only by the property owner of the above property, applicant, or appellant, or their
designee, by submitting a written request delivered to the City Clerk office no later than noon the
day prior to the scheduled hearing date. If written request is not delivered to the City Clerk office
as specified herein, a continuance may only be obtained by appearlng before the City Council at
the time of the hearing and submitting a verbal request to the Councu

- Further information may be obtained from the Office of the Clty Clerk at (916) 808-7200.

MM«

Shirley Concolino
City Clerk

Daily Recorder AD: 1034
Published 06-20-05
Mailed: 06-20-05 (40 Recipients)
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Notice of Pubiic Hearing

Sacramento City Council

City Council Char’nber Interim City Hall

First Floor -730 "I" Street Sacramento, California

| _;.OTICE is hereby given that on the date of June 28, 2005 at the hour of 7:00 p.m., the
ing hearing will be held before the Sacramento City Council.

e N.RTH NATOMAS COMMUNITY PLAN AMENDMENT RELATED TO FISHERMAN’S
.~ LAKE BUFFER WIDTH (M04-118).

r‘rnfor‘ma,tlon on this matter, please contact Carol Shearly, Manager, New Growth
at (916)808-8368.

Rz llenge the nature of the proposed action in ceurt, you may be limited to raising only those
' or someone else raised at the public hearing described in this notice or in written
dence delivered to the Office of the Crty Clerk located at City Hall, 730 "I" Street, Suite

r pnor to the public hearing.

to Council Rules of Procedures, Chapter 8 continuance of the above matter may be
ly by the property owner of the above property applicant, or appellant, or their
By submitting a written request delivered to the Crty Clerk office no later than noon the
e scheduled hearing date. If written request is not delivered to the City Clerk office
.herein, a continuance may only be obta:ned by appearing before the City Council at
veof the hearing and submitting a verbal request to the Council.

Further infor_mation may be obtained from the Office of the City Clerk at (916) 808-7200.

Shirley Concolino
City-Clerk

Daity Recorder AD: 1034
Published 06-20-05
Mailed: 06-20-05 (40 Recipients)
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AKT Development Corporation
7700 College Town Drive, Suite 101
Sacramento, CA 95826-2397

Grégory D. Thatch, Attorney
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Mr. Jim Clifton
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Tsakopoulos Family Trust
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No Natomas Community Assoc.
5010 Sorrento Rd.
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Alleghany Properties, Inc.

2150 River Plaza Drive, Suite 145
Sacramento, CA 95833

‘Joe Coomes & Ed Quinn

McDonough Holland & Allen
555 Capitol Mall, Suite 950
Sacramento, CA 95814

Brian Vail

River West Development

7700 College Town Dr., Suite 109
Sacramento, CA 95826

Karen Diepenbrock
Diepenbrock Law Firm
400 Capitol Mall, Ste. 1800
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3501 Jamboree Rd., Ste. 300
South Tower
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Wood Rogers, Inc.
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Notice of Public Hearing
- Sacramento City Council

~ City Council Chamber, Interim City Hall
First Floor -730 "I" 'Str'eet‘, Sacramento, California

PUBLIC NOTICE is hereby given that on the date of May 10, 2005 at the hour of 7:00 p m., the
followmg hearing will be held before the Sacramento Clty Council.

NORTH NATOMAS COMMUNITY PLAN AMENDMENT RELATED T0 FISHERMAN’S
LAKE BUFFER WIDTH (M04-118). :
For further information on this matter, please contact Carol Shearly, Manager, New Growth
Division, at (916)808 -8368.

If you challenge the nature of the proposed action in court, you may be limited to ralsmg only those

~ issues you or someone else raised at the public hearing described in this notice or in written

correspondence delivered to the Office of the City Clerk located at City Hall, 730 "I" Street, Smte
211 at or prior to the public hearing.

Pursuant to Council Rules of Procedures, Chapter 8 continuance of the above matter may be
obtained only by the property owner of the above property, applicant, or appellant, or their
designee, by submitting a written request delivered to the City‘Clerk office no later than noon the
day prior to the scheduled hearing date. If written request is not delivered to the City Clerk office
as specified herein, a continuance may only be obtained by appearing before the City Council at:
the time of the hearing and submlttlng a verbal request to the Council.

Further information may be obtained from the Office of the City Clerk at (916) 808-7200.

MM«

Shirley Concolino
City Clerk

Daily Recorder AD: 1023
Published: 19-28-05
Mailed: 1§-28-05 (40 Recipients)
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From: Carol Shearly

To: Dawn Bullwinkel; Jeralynn Kozéﬁ
Date: Wednesday, April 20, 2005 5:23PM
Subject: Re: Fwd: Fisherman's Lake

I believe Joe is quoting from law, as a minimum. I think we should do what we
usually do for public hearings and that is ma111ng notlce and newspaper
publication. Thanks, Carol

>>> Dawn BuIIWLnkel 04/20/05 5:19 PM >>>

Send me the Hearing Language and clarify that I am reading Joe's ema11
correctly that we DO NOT HAVE TO MAIL notlce' but only Publish in the
Newspaper (Da11y Recorder) once within 10 days of Hearing.

I will need 48 hours notlce to do so-; - and happy to publish as soon as I get
trhe Tanagnaae .
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REMY, THOMAS, MOOSE and MANLEY, LLP

MICHAEL H. REMY
1948 - 2003

TINA A. THOMAS
JAMES G. MOOSE
WHITMAN F. MANLEY

BRIAN J. PLANT

JOSEPH J. BRECHER
" OF GOUNSEL

April 6_, 2005

VIA HAND DELIVERY

"ATTORNEYS AT LAW

455 CAPITOL MALL, SUITE 210

SACRAMENTO, CALIFORNIA 95814

Telephone: (916) 443-2745
Facsimile: (916) 443-9017

. E-mail: info@rtmmlaw.com
. http://www.rtmmlaw.com

Honorable Mayor and City Council Members

Sacramento City Hall
915 I Street, Room 205
Saci_'amento-, CA 95814

Re: Fisherman’s L.ake Buffer

Dear Mayor Fargo and City Council Members:

JENNIFER S. HOLMAN
ANDREA K. LEISY
TIFFANY K. WRIGHT
ASHLE T. CROCKER
SABRINA V. TELLER
MICHELE A. TONG

'MEGHAN M. HABERSACK

ANGELA M. WHATLEY
AMY R. HIGUERA

You will soon be considering a proposed amendment to the North Natomas
Community Plan (“NNCP”) that could expand the buffer along Fisherman’s Lake and.
provide for additional measures that will protect Swainson’s- hawks and Giant Garter
Snakes (“GGS”). Your City staff, in consultation with biologica] and economic experts,
the Department of Fish and Game, the U.S. Fish and Wildlife Service, and other - -
stakeholders, has ' made a recommendation that is well-reasoned and based on sound
biological evidence. This letter is submitted on behalf of West Lakeside, LLC and
Woodside Homes, the applicants for the West Lakeside project located just north of Del
Paso Road along Fisherman’s Lake. We fully support staff’s recommendation and urge

you to adopt it.

B

The proposed amendment is a result of the settlement in the first round of litigation
challenging the Natomas Basin Habitat Conservation Plan (“NBHCP”). Although that
settlement agreement is no longer enforceable, as we will explain further below, the City
nevertheless followed through on its commitment to initiate an amendment to the NNCP
that is protective of Swainson’s hawks and GGS. Under staff’s proposal, the buffer

“would be a minimum of 250 feet wide, measured from the City limit, and would “bulb

out” to provide a 300-foot buffer around nesting trees. Additional measures, such as
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" Honorable Mayor and City Council Members

April 6, 2005 -
Page2 - ]
, | |
screening and restricting access to the buffer, would further protect the species. The very

thoroughly researched opinion of the City’s biological expert supports this proposal.

Nevertheless, the petitioners in the NBHCP litigation remain unsatisfied. Despite
a lack of scientific evidence justifying a wider buffer, they insist that, generally, more
open space is needed. Their position is at odds with the overwhelming biological
evidence-that a wider buffer is not necessary and ignores the serious fiscal and economic
impacts that would result from an excessive buffer. Apparently supporting the general
idea that more open space is warranted at any cost, the Planning Commission
recommended an 800-foot buffer. We urge the City Council to adopt the more reasonable,
biologically justified approach that staff is recommending.

There is No Biological.Justification for a Wider Buffer.

Rick Meredith of Padre Associates prepared a well-researched, comprehensive
analysis of the needs of Swainson’s hawks and GGS (the “Padre report”). After an
extensive literature review, consultation with noted experts, and review of species
accounts in North Natomas and other communities, the Padre report makes the following
conclusions: '

. There are many factors besides buffer width to consider in protecting the
species - increased distance alone may not be as effective as other measures
such as screening and limiting human access.

. Real protection for species is not based on geographical or political

. boundaries, but on providing condltlons that encourage and protect the
species’ activities.

. The protective measures included in the staff recommendatlon will prov1de
protection for Swainson’s hawks and GGS.'

Swainson’s hawks need space for two activities: foraging and nesting. As the
attached Exhibit 1 shows, the Natomas Basin Conservancy has already acquired vast
areas of land to the west of Fisherman’s Lake that provides foraging habitat. As
discussed above, the Padre report concludes that protective measures such as screening
and limiting activities within the buffer provide better protection than increased distance.

'/ A copy of the Padre report, with the relevant section highlighted, is attached as
Exhibit 2.



~ wide buffer that starts at the City limit.?

Honorable Mayor and City Council Members
April 6, 2005 :
Page 3 o

Although the Padre report clearly finds that an 800-foot buffer would provide little
additional value, the petitioners insist on it. But when the extreme cost of acquiring the
additional buffer is weighed against the benefits to the species, it is clear that staff has

- reached their recommendation based on a sound and balanced assessment. The

staggering costs - a conservative estimate of $28 million just for the portion south of Del
Paso Road” - are not justified by the limited benefits to the species.

The Proposed Amendment Exceeds the Requirements of the Existing NBHCP.

The buffer along Fisherman’s Lake was clearly contemplated in the 2003 NBHCP.
The proposed amendment recommended by staff is far more protéctive to the species
along Fisherman’s Lake than the NBHCP. The NBHCP contemplated only a 250-foot
buffer along Fisherman’s Lake. The proposed “bulb out” around nesting trees and
additional protective measures go beyond the protections of the NBHCP.

Furthermore, the Department of Fish and Game and the U.S. Fish and Wildlife
Service both participated in the development of the proposed amendment. Neither of -
those agencies has objected to staff’s recommendation. In fact, these wildlife agencies
specifically acknowledged the issue of where the buffer starts and how wide it is in their
responses to comments on the draft NBHCP. There, the agencies stated the NBHCP
would be amended to reflect the City’s interpretation of the existing buffer — a 200-foot

i

Petitioners’ CEQA and Other Legal vArguments have no Merit.

Perhaps as an attempt to threaten the City with litigation, the petitioners claim in
their comments to the Planning Commission that adopting the proposed amendment
would require an environmental impact report (“EIR”). This comment is based on the
mistaken notion that the proposed amendment would actually shrink the buffer. That
claim, however, is false. William Carnazzo, former Deputy City Attorney clearly
concluded that the existing buffer is 200 feet wide and starts at the City limit (the middle

J

’/ As noted in the report prepared by EPS for the City.

3/ Excerpts from the 2003 NBHCP and the Final EIR/EIS for the NBHCP, in which the
agencies acknowledge the adequacy of the existing buffer, are attached as Exhibit 3.



Honorable Mayor and City Coun.cil Members
April 6, 2005 - W
Page 4 : |

of the West Drain - Fisherman’s Lake).* An area-based buffer that is a minimum of 250
feet wide (measured from the City limit) and 300 feet wide ']jaround nesting trees is clearly -
larger and more protective to species than the existing buffefr.‘ ‘

The petitioners also spend many pages in their comments to the Planning
Commission setting forth various legal theories on why the Clty should measure the
buffer from some other starting point besides the City limit line. The Padre Report,
however, did consider various starting points for m’easuring‘: the buffer. The
recommendation is ultimately based on biology — as stated above the species care little
about geographical or political boundaries. Adoption of the proposed amendment will
finally put all of these arguments to rest by establishing a néw buffer, based on biology.

The City Has Satisfied Its Obligations Under the Settlement Agreement.
1

There appeared to be some confusion at the Plannmg Commission regardmg the
City’s obligations pursuant to the settlement agreement. Some of the Commissioners
indicated that they believed the settlement agreement requited the City to adopt an 800-
foot buffer. The settlement agreement is clear, however, the City was required to initiate
an amendment to the NNCP to expand the buffer to 800-feet.> The settlement agreement
did not require the City to actually adopt such an amendment This is self-evident from
the settlement agreement which required that environmental and other analysis be
completed prior to Council’s consideration of the proposed amendment. Referenced in

~ staff’s report are the conclusions from that analysis, none of which substantiates the need

to amend the NNCP to require an 800-foot buffer. Furthermore, the petitioners
participated in the stakeholder process for the proposed amendment and clearly
understood staff’s recommendation concerning the buffer amendment would be based on
the biological and economic reports which, again, are now complete and do not justify an
800-foot buffer. The City has therefore satisfied any obhgatlons it had under the
settlement agreement by bringing this proposed amendment to the City Council. The
petitioners have not claimed otherwise. ‘

The petitioners submitted several comments at the Planning Commission claiming
that the City’s actions violated the settlement agreement injvarious other ways. Even if
. . ' \ i

Vi The William Carnazzo memorandum with relevant portlons hlghh ghted, is attached as

Exhibit 4. _ .

*/ The Settlement Agreement, with relevant portions highlighted, is attached as Exhibit 5.



obligations.

Honorable Mayor and City Council Members ' l
April 6,2005 :
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petitioner’s novel interpretations were correct thelr comments would still be unwarranted
because by its.own terms, the settlement agreement has expired. The settlement
agreement, which served as an interim agreement to allow some development during the
preparation of a revised NBHCP, expired on October 1, 2002. The settlement agreement
even included a section which enumerated Which obligations would survive expiration of
the agreement.® Initiating an amendment to the NBHCP is not one of the surviving

. !

Nevertheless, the City has continued on with-the stakeholder process — which
included the petitioners — to propose an NNCP amendment which provides for a wider
buffer and additional protections for Swamson s hawks and GGS. We respectfully urge
the City Council to follow the well-reasoned balanced approach recommended by the
staff. :

Very truly-yours,

"

cc:  Carol Shearly
City Clerk

Tina A. Thomas

5/ See page 16 of the Settlement Agreement.
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1.0 INTRODUCTION

1.1 Purpose. The purpose of this report is to provide the City of Sacramento with
recommendations for a buffer zone size and design for Fisherman's Lake in order to
maintain habitat for special-status species, particularly Swainson’s hawk (Buteo swainson)
and the giant garter snake (Thamnophis gigas).

1.2 Location and Description. Fisherman's Lake is a 2.1-mile segment of the West
Drainage Canal located within the Natomas Basin of Sacramento and Sutter counties,.
California (Figure 1). It extends from the south turn of the West Drainage Canal (SW%,
NW%, Section 4, T-8-N, R-4-E) to El Centro Road (SW¥%, SW, Section 10, T-9-N, R-4-E).
Reaches of Fisherman's Lake north of Del Paso Road are within an unincorporated area of
Sacramento County. South of Del Paso Road,: the channel centerline is the boundary
between Sacramento County (west) and the City of Sacramento (east).

1.3 Land Ownership. There are three entities that hold title to the land along the east
side of Fisherman's Lake. Reclamation District: 1000 (RD 1000) owns the channel and
adjacent lands for the entire length of Fisherman’s Lake. The land immediately east of the
RD 1000 land north of Del Paso Road to the West Drainage Canal is owned by AKT
Development (Adams Farm). RD 1000 also -has an easement on the AKT Development
parcel for the eastern maintenance road. The land immediately east of the RD 1000 land
south of Del Paso Road to Ei Centro Road is owned by the Tsakopoulos Family Trust
(Natomas Central). RD 1000 also has an easement on the Tsakopoulos Family Trust parcel
for a maintenance road. ‘ '
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20 ENVIRONMENTAL SETTING

21 Regional Setting. Fisherman's Lake lS within " the Yolo and American- basins

- subsectlon of the Great Valley Ecological Reglon of California (Miles and Goudey, 1997),

most of which is on an alluvial plaln adjacent to the lower- Sacramento River that historically
flooded in most.winters and spring. The subse'ctlon includes recent alluvium of stream
channel, stream overflow and alluvial fan deposits. The alluvium is derived from granitic,
volcanic, sedlmentary, and metamorphlc rocks from the mountains and foothllls surrgunding
the valley. The topography of the subsection is nearly level to very gently sloping.
Elevations range from about 10 to 40 feet, mean sea level (msl). Fluvial érosion and
deposition are the principal geomorphic processes (Mrles and Goudey, 1997). The mean

~annual precipitation is 14 to 18 inches, almost all as rain, and the mean annual temperature

is between 60° and 62°F. The mean freeze free period is between-250 and 275 days. Soils
in' the Yolo-American Basins subsection are mostly. Aqum Xerofluvents, Aeric Haplaquepts,
and Cumulic and Vertic Hapllaquolls. Most soils are moderately well drained to poorly

~ drained with’ thermic: soil temperature. regimés a‘nd aqurc and ‘xeric soil moisture- regimes

(Miles and Goudey; 1997).

- Fisherman's Lake is [ocated in the Amencan Lake Basin, which was one of six.natural
- overflow basins. of the ‘Sacraménto River: Drarnage System... Prior-to reclamation, high river

flows deposrted “the’ heawest soils “close - to the. fiverbanks creatmg natural levees or

- rimlands.. The nverbeds and banks-gradually built up such that they were hlgher in elevation

-:than the extensive flat lands beyond the natural levees As.a result; when the lévees were
‘overtopped, the basins flooded and created large lakes. | These. lakes gradually released
waters back into the river through sloughs as thelwater surface elevation in'the Sacramento

~-and ;American rivers receded. However, in topographic depressions, water persssted until it

evaporated or lnflltrated ihto the soil. - When the seasonal-lake finally dried by mid-summer,

_extensive fule wetlands remained. The interior - of the lower Amencan Lake Basin was

covered with. a ‘seasonal lake that was called Bush Lake or Brush Lake on early maps
(Bradley and Corbett, 1995). S : l -

Fisherman’s Lake is a remnant of a natural slough that drained:the American Lake Basin
prior to the reclamation. It connected the UpperAmerican Lake in the north to the American
Lake to the south (City of Sacramento, 1997). lFlshermen s Lake is now part of the West

» ,Dralnage Canal, but retams its genertal shape and size

2.2 Vegetative Cover Types. Fisherman’s Lake is a shallow, warmwater lake that is
surrounded by a narrow discontinuous .canopy of Great Valley Cottonwood Riparian Forest
and Perennial Freshwater Emergent Wetland. These cover types are described below:

2.2.1  Great Valley Cottonwood Riparian Forest is a dense, broad-leaved, winter-deciduous
riparian forest with a canopy stratum dominated by Fremont cottonwood (Populus
fremonitii), Goodding's willow (Salix goodd/ng//) and California black walnut (Juglans
californica), and an understory of sandbar W|Ilow (Salix exigua), western buttonbush
(Cephalanthus occidentalis), Himalayan blaokberry (Rubus procerus), and Mexican
elderberry (Sambucus mexicana) (City of Sacramento, 1985; U.S. Fish and Wildiife Service
[USFWSI, 1991). This cover type is underlain with fine-grained alluvial soils near perennial
or near-perennial streams, and is typically inundated annually, resulting in inputs of
nutrients. It was formerly extensive along the major low-gradient depositional streams
throughout the Great Valley, but is now reduced to scattered, isolated remnants of young
stands because of development (Holland 1986) The Great Valley Cottonwood Riparian
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Forest is categerized as a Palustrine Forested Wetland (PFO) under the USFWS wetland
classification system (Cowardin et al., 1979), and Fremont Cottonwood Series under the
California Native Plant Sogiety (CNPS) system (Sawyer and Keeler-Wolf, 1995).

2.2.2 Perennial Freshwater Emergent Wetland are areas that are permanently to semi-
permanently flooded or containing saturated soils, and are domlnated by a herbaceous
stratum composed -principally of tule. bulrush (Scirpus cahforntcus) broad leaved cattail
{Typha latffo!fa) and other hydrophytic species (City of Sacramento, 1985; USFWS, 1981).
This community is transitional between the dpen water of: Flsherman s Lake and the riparian
communlty This covertype is categorized as a Palustrine Emergent Wetland {PEM) under
the USFWS wetland classification system (Cowardin et al., 1979), and Sédge Series or
A Bulrush Series’ under the CNPS system (Sawyer-and Keeler-WoIf 1995).

2.3 Wlldlrfe Habrtat Associations. The vegetative cover types along Flshermans Lake
provide habitat . for . re31dent and mlgratory wildlife species.” The composition, density,
distribution,. and physical characterlstlcs of these vegetative cover types determine the diversity
and abundance of wrtdhfe spemes residing in‘and around Fisherman’s Lake. The interspersion
of upland habitat (grasslands agricultural fields, and woodlands) with wetlands provrdes habitat
elements including permanent water, forage, rocst, and escape tover for. wildlife. - The following
is a brief description of the wi dhfe value of the vegetatlve cover types.

. 2.3.1_ GrédtValley Cottonwood Riparian Forest. Riparian woodland and associated areas
support the greatest diversity of wildlife: of terrestrial habjtats jn Callforma (Laymon 1984).
This is due to floristic and structural diversity, mrcrochmatlc condmons aburidance’ of edge,
avarlabll[ty of food and ‘water, migration and dispersal corndors and escape nésting, and
thermal’ cover (Sander et .al.,- 1985;- Grenfell 1988). Laymon (1984) reported 147 bird
species as nestérs or winter visitants .to- Central. Valley foothr!l ripafian - comimunities.
Johnison (1982) retorded over 220, species of birds along the Américan River Parkway, and
“gver 80 of thése commarily nest.in-Central Valley riparian habitats (Galnes 1974) Trapp et
al.’ (1984) repoftéd- 55. species of - mammals . mhabltmg the Central Valley' “riparian
communities, ahd over -30. species of mammals have been reportéd along the lower
American River (USFWS, 1991). Brode and Bury (1984) reported at Ieast 50 'species of
amphibians and reptiles using rrparian corridors.

232 ‘Wetlands. Freshwater «emergent,wetland. areas_ are also productive wildlife habitats in
California, providing food, ‘cover, and ‘water for over 160 species of birds, and numerous
mammals, amphibians, and reptiles {Kramer, 1988). Ripatian/wetland areas are high value
habitats due to the presence of water and the sensitive wildlife dependent upon these habitat

types

Wildlife observed dunng project surveys and - reported from earlier studres are detalied in
- Section 4.4. o :
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3.0 . REVIEW OF PERTINENT LITERATURE

3.1 Review of Regulatory Set-Backs :

A review of the literature was conducted to doeument statutes or regulations pertaining
buffer zones and setbacks, if any, for either Swainson’s hawk or giant gaiter snake (GGS) in
the Natomas area. ‘

- 311 Giant Garter Snake. Accotding to the Mitigation Recommendations for Restoration
-andlor Replacement of Giant Gaiter Snake Habitat, the USFWS (1997) recognizes two

upland habitat categories as essential habitat components for GGS: (a).upland habitat for
basking, cover, and retreat sites; and (b) higher elevation uplands for cover and refuge from
flopd waters. Uplands within 200 feet from the edge of aguatic habitat banks. are considered
upland hab|tat and regulated by USFWS under the federal Endangered SpeCleS Act (FESA).

3.1.2 _Swainson’s ‘Hawk. In the Staff Report Regarding Mmgatfon for Impacts to
Swainson’s Hawks (Buteo swamsoni) in.the Central Valiey of GCalifornia, the: California

. ~ Department of Fish and Game (CDFG, 1997), states “No intensive new disturbances (e.g.,

heavy equipment operation associated with construct:on use of cranes or draglines, new
rock crushmg activities) .or other pro;ect related activities “which may. cause nest
abandonment or forced fledging, should be initiated within %-mile (buffér-Zone) of an active

“nest between March 1 — September 15 or unti August 151f a Management Authorization or

Biolegical Opinion is obtained for the project. The buffer zone should be increased to ¥%-

“mile- in nesting areas away from urban development (i.e. in.areas where disturbance [e g.
heavy equipment operation associated with coenstruction, use of cranes or draglines, new

rock crushing. activities] is not ‘a normal occurrericé during the nesting season). Nest trees
should not be removed unless there is no feasible way of avoiding it. .If a nest’ tree must be
removed, a Management Authorization (including conditions to off-set the loss of the nest

~ tree) must " be" obtained with the tree removal period . specific _in the' Management

Authorization, generally between October 1 — February 1. If construction or other project

' ‘ related activities which may cause nest abandonment or forced fledging are 'necessary-

within the buffer zone, 'monitoring of -the nest 'site (funded by the pro;ect sponsor) by a
qualified biologist (to determine if the nest is. abandoned) should be required: If it is
abandoned and if the nestling are still alive, the project’ sponsor shall fund the recovery and
hacking . (controlled  release of captive reared young) of the nestling(s).  Routine
disturbances such as agricultural activities, commuter ltraffic,. and routine facility
maintenance activities within Y-mile of an a'ctivefnes't should not be.prohibited.”

The CDFG gdidelines are lncorporated in the !Natomas Basin . Habitat Conservation Plan
(NBHCP) Environmental Impact Statementheport (EIS/R) as part of the Measures to
Reduce Take of Swainson's Hawk, and have been expanded to require the following:

¢ If breeding Swainson’s hawks (.e:, exhnbltmg‘ nest building or nes’ung behavior} are
identified, no new disturbances (e.g., heavy equipment .operation associated with
construction) will -occur within %-mile of an active nest between March 15 and
September 15 or until a qualified biologist, with concurrence by CDFG, has
determined that the young have fledged,or that the nest is no longer occupied. If the
active nest site is located with %-mile of existing urban development, the now new
disturbance zone can be limited to ¥%-mile versus %-mile. Routine disturbance such
as agricultural activities, commuter traffic, and routine facility maintenance activities
within %-mile of an active nest are not restricted.
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¢ Where disturbance of a Swainson's hawk nest cannot be avoided, such disturbance
shall be temporarily avoided (i.e., defer construction activities untillaftér the nesting
season) and then, if unavoidable, the nest tree may be destroyed during the non-
nesting season. For purposes of this provision the Swainson’s hawk nesting season
is defined as March 15 to September 15. - if a nest tree (any tree that has an active
nest in the year the impact is to oceur) must be removed, iree. removal shall only
oceur between October 1 and February 1.

¢ If construction or other project related activities that could cause nest abandonment
or forced fledging are proposed within the %-mile buffer zone, intensive monitoring
(funded by the project sponsor) by a CDFG-approved raptor biologist. will be
required. Exact implementation of this measure will be based on specmc information
at the project site. :

The Swalnsons Hawk Technical Advisory Committee (2000) has suggested that project
activities (pérsonnel and machinery) greater than 200 yards from a nest would constitute a
low risk of reproductive failure. Initiating construction activities within 200 yards of a nest
after eggs. are laid.and before young are greater than.10 days old, or personnel within 50
yards of nest tree (out of vehicle) for extended periods while birds are-on eggs. or. protecting
young that are less than 10 days old would constitute a moderate risks of reproductive
failure. Direct: physmai contact with the nest tree while the birds are on eggs or.protecting
yeung, or hellcopters in close proximlty, would result in a high' risk of reproductive f fallure

From the perspectlve of Iong—term survnvablllty, smgle season projects with activities that
blend well with-a site’s normal activities would have a_low risk of adversely affecting long-
term survival. Multi-year, multi-site projects with substantial’ no;se/personnel disturbance
would have a moderate risk of affecting long- -term ‘survival, The loss of available:foraging
area and/or loss: of nest trees. would have a high rlsk of adversely affectlng long-term
survival. o .

3.1.3 Other Pertment Regulations; The USFWS also admmlsters the; federal Migratory
Bird Treaty Act (MBTA) of 1918 (16 USC 703-711). Under the IVIBTA it is. unlawful to take,
-possess, buy, sell, purchase, or barter any migratory bird listed in 50 CFR 10, inciuding
feathers or other parts, fests, eggs or -products, except as allowed by implementing
regulations (50 CFR 21), Under Section-3503.5 of the California Fish and Gameé Code, all
birds-of-prey (Falconiformes arid Strigiformes), their eggs, and their nests are protected.

The ‘CDFG, under the authority of Section 1600 of the California Fish and Game Code,
routinely require a minimum setback of 50 feet from the top of bank for Lake and/or
Streambed Alteration Agreements (J. Marr, CDFG, pers. comm., 2002).

3.1:4 Summary. Bas’ed on these regulations, the. following is concluded:

+ GGS uplands are protected for a distance of 200 feet landward to the top of bank of
Fisherman's Lake. This, however, is not a strict prohibition because with proper
permitting .and mitigation, upland areas can be temporarily disturbed. Permanent
loss of foraging or nesting habitat requires mitigation. -

o New construction activity is generally restricted for a distance of 2,840 fest in rural
areas and 1,320 feet in urban areas from active Swainson’s hawk nests sites during
the nesting season. This, too, is not an absolute prohibition, and can be modified
with appropriate mitigation and proper authorization from CDFG. Further, the new
construction prohibition has no effect on routine, on- gomg activities.
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» Routine on-going activities are not regulate,‘d unless they violate either the MBTA or
Section 3503.5 of the California Fish and Game

* e A minimum 50-foot setback from the high bank of Fisherman’s Lake may be required
by CDFG under Section 1600.

» Finally, no regulatory or statutory requirements for buffer zones or setbacks were
found for either GGS or Swainson's hawk.

3.2 Review of North Natomas Planning Documents

A review was conducted of relevant planning documents pertaining to the North Natomas
Community Plan area, and Fisherman’s Lake in particular, to determine the origin and
evolution of the buffer zone concept, and to determine if buffer zone configurations were
formulated on the basis of sound conservation blology principals.

3.2.1_ North Natomas Community Plan Environmental Impact Report (City of Sacramento,
1985) The 1985 EIR .included. provisions to establish a buffer zoné to define the
“cohtainment edge to development for the 20-year plan”. The buffer zone would include

o greenbelts between the community and adjacent agricultural dreas. The greenbelts were

intended to protect the urbanizing community from agricultural activities, and were specific to
land abuttlng agricultural land on the northern and western border to the iricorporated Study
Area (C|ty limits). The greenbelts were not intended to be ‘easily accessible, hor used for
" active recreation. Drainageways, such as the West Drainage Canal, were also discussed in
terms of providing some physical separatlon between developed urban uses and agricultural
lands, but were not considered sufficiently w:de to inhibit or prevent frespassing or
vandalism on agricultural lands, and would not, prowde adequate buffermg to limit urban
- encroachment | :

While the principal function of the greenbelts was related to land use separation and to .
minimize urban-agriculture conflicts, the EIR ' noted that one approach to mitigating
development impacts to Swainson’s hawk was to preserve agricultural and open space
foraging lands in the western part of the Study:Area, as well as preserving and restoring
stands of riparian trees. The EIR noted ‘that Fisherman’s Lake, which is located along the
- western edge of the Study Area, was the most l|ke|y nesting habitat in the Study Area, and
was the most important open space to preserve. The EIR further noted that to mitigate
impacts to other special-status species, specific nesting and roosting areas. could be
protected from development, along with buffer zones of appropriate size (emphasis added).
At the time of the EIR, known sites included a communal roost of white-tailed kites (Elanus
caeruleus) at Fisherman's Lake. Swainson';vs hawk nesting was not recorded from
Fisherman's Lake at the time of the 1885 EIR.

3.2.2 North Natomas Community Plan (City of Sacramento, 1986). The North Natomas
Community Plan (NNCP), which was adopted by the City Council on May 13, 1986, set forth
a goal to creale a strong edge between commumty and adjacent areas of permanent
agriculture, and to develop a greenbelt along the northern and western boundaries of the
unincorporated portions of the Planning Area.

I
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Specific greenbelt policies included in the NNCP were:
o Strong edge

o The greenbelt will average in width 500 feet' to separate residential and
agricultural uses

s+ The greenbelf is intended to prowde a low-maintenance, limited access open
spaces that defines and preserve ‘the limits of North Natomas throughout the
term of the pian

e Suitable plant materials for the greenbelt are eucalyptus, acacias, and similar
fast-growing evergreen species that will provide a wind/shelterbelt to protect
residential areas from prevailing winds and agricultural spraying .

» Is not easily accessible and does'not encourage active recreational use

3.2.3 _Revised North Natomas Community Plan (City of Sacramento, 1996). Under of the
.Open Space chapter of the 1994 Revised NNCP (City of Sacramento, 1996), a guiding
policy of the City was to protect adjacent agricultural lands north and west of the North
Natomas community and designate an urban edge by’ creating a linear open space area
between the agricultural and urban land uses. The City designated agricultural buffer areas
along the north and west boundaries of the Plan Area as"Open Space. The western buffer
was 200 feet in width. and allowed uses incliided: pedestrian and bikeways, linear parks and
open space, drainage canals or détention basins, irrigation. canals, and public and
maintenance roads (page 59). The City also provided that surplus greenbelt or buffer
acreage should be relocated, where feasible, to provide useable open space opportunities,
which include widening of buffer areas as part of habitat conservation or other useable open

space, and to buffer the Witter Ranch and Fisherman’s Lake. from proposed development'

adjacent to the sites {emphasis added).

Under the Environmental-Design Standards chapter of the 1994 NNCP, the northern and
western greenbelts will be a minimum of 250 feet in width?, and were intended to provide a
low-maintenance, 1imited-access open space that would not encourage active recreational
use, and that defined and preserved the urban limits of North Natoras. The design
standards specified that plant materials for the greenbelt included primarily fast-growing,
non-deciduous species that would providé a wind/shelterbeit to protect residential areas
from prevailing'winds and agricultural spraying. ’

Under the Vegetatlon and Wildlife section of the Environmental Design Standards chapter,
the City stated that valley oaks and other large trees should be preserved and restored
wherever possible, particularly the stands used by Swainson's hawk adjacent to
Fisherman’s Lake.

¥ Under the Agricultural Preservation Program of the NNCP, it is stated that, “The buffer area should be wide
enough to effectively separate the conflicting land uses and should only contain compatible non-agricuitural
uses. According to information from the County Agricultural Commissioner, a buffer of 500 feet in width will meet
this objective. Inclusion of drainage canals, freeways, arterial streets, utility corridors, etc. could lower the net
acreage that would be needed to the buffer areas.”

2 The change from 200 to 260 feet in the buffer width under the Environmental Design Standards (page 82) was
likely in reference to the Northern Boundary Buffer along Elkhorn Boulevard, but not for Fisherman'’s Lake. The
250-foot buffer width was designated in the Mitigation Monitoring Plan.
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3.2.4 _Mitigation Monitoring Plan for the Revised:-North Natomas Community Plan (City of
Sacramento, 1994), Under Mitigation Measure 4.2-3 pertaining to the loss of agricultural
lands, the Mitigation Monitoring Plan (MMP) required the use of a greenbelt along the
northern and western boundaries of the Project Area to create a strong edge between the
community and adjacent areas of permanent agriculture. This greenbelt must be a minimum
of 250 feet in width, not including the Elkhorn Boulevard right-of-way and the irrigation

" canals and maintenance roads on the north side iof Elkhom (page 2). The greenbelt was

intended to provide a low-maintenance, limited access open space that does not encourage
active recreational use and that defines and preserves the urban limits of the Project Area.
Plant materials in the greenbelt will include fast growing, non-deciduous species that will
provide a wind/shelter belt to protect residential areas from prevailing winds and agricultural
spraying” (Mmgatlon Measure 4.2-3). i

Under” Mitigation Measure 4.5-2 concerning potentia1 disturbance io Swainson’s hawk
nesting activities, the MMP notes that valley oaks and other large trees should-be preserved
where possible.. Preserve and restore stands of riparian trees used by Swainson's hawks
and other-animals for nesting, particularly adjacent to Fisherman’s Lake.

Under Mitigation Measure 4.5-4 concerning loss of seasonal wetland values provided by rice
fields, the MMP requires the creation of a minimum 250-foot wide greenbe't along the
northern and western boundaries of the Updaté area to create a strong edge between the
urban area and adjacent areas of permanent agriculture (page 15). The landscaping in the
greenbelt will be of native frees and shrubs, which :are used by many native animals.
Further, riparian. and wetland areas will have ||mlted human use so as to enhance their value
for WIldllfe : :

Under Mltlgatlon ‘Measure 4.5- 9 pertaining to loss of Swainson's hawk foraglng habitat, the

‘City requires preservation of open space or agriculture in the west part of the Project Area
- near the Swainson's -hawk nestlng sites along the Sacramento River and Fisherman’s Lake,

or preserve and enhance foraging habltats outside the Project Area, but near known nesting
territorles ‘ : :

3.2.5. MNorth Natomas Financing .Plan (City of Sacramento, 1999). Under the Land
Acquisition Program containéd within the North Natomas Financing Plan, the City states that
“Open space and land buffers are required through the area along the |-5 and |-80 freeways,
as habitat bufférs along Fisherman’s Lake (emphasis added), as a buffer to agricultural land

- along the south side of Elkhorn Boulevard and open space along the western City limits.

The nature of these buffers and open space are considered beyond "normal’ dedication of

“development setbacks.” (Note: public land acqmsmons for an agricultural buffer along

Fisherman's Lake are not depicted on Figure V- 1)

3.2.6__Agreement to Settle Litigation (National Wlldhfe Federation et al, 2001). According to
the Settlement Agreement, “Biologists have ldentlfled Fisherman's Lake- and surrounding
lands as an important habitat, area for both{ GGS and SWH and other species. As
recognized in. the Original NBHCP, habitat iands acquired in this area, if preserved,
protected, enhanced and restored, can coritribute significantly to the long-term survival of
listed species in the Natomas Basin.”

In accordance with the East Side Protections of the Settlement Agreement, the City agreed
to initiate an amendment to the North Natomas! Financing Plan to provide for the acquisition
of an expanded buffer of 250 feet, a 50-foot increase, along the east side of Fisherman’s
Lake to comport with provisions of the Mitigation Monitoring Plan for the NNCP (1994),

|
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Additionally, the amendment to the NNCP could previde for the expansmn of the width of the
NNCP buffer by 600 feet for a total of 800 feet

3.2.7 Natomas Basin Habitat Conservation Plan (City of Sacramento et al., 2003). A
primary strategy identified in the Natomas Basin Habitat Conservation Plan (NBHCP) to
mitigate impacts to the Swainson’s hawk is avoidance of development in the Swainson’s
Hawk Zone (SHZ) and the acquisition of upland habitat inside the SHZ., The SHZ is a
corridor beginning at the Sacramento River, extending eastward for one mile, and running
from the confluence of the Sacramento River and the Natomas Cross Canal in the north of
the Natomas Basin to where Interstate 80 crosses the Sacramento River. The avoidance
strategy was designed to provide optimum nesting and foraging habitat for Swainson's hawk
in the area where most nesting occurs currently within the Natomas Basin along the
Sacramento River.

With the exception of its’ exireme northern and southeast ends; Fisherman’s Lake is within
the SHZ. -While avoidance is the primary strategy, the NBHCP identified approximately 252
acres of land within the SHZ that were previously designated and approved for urban
development in the 1994 NNCP. The NBHCP notés that this acreage includes 80 acres of
land that comprises the 250-foot wide buffer zone along the east side of Fisherman’s Lake.
The NBHCP requires the establishment of setback zones® between .mitigation lands
acquired by The Natomas Basin Conservancy (TNBC) and existing urban lands or lands
that are designated for urban uses in an adopted General Plari. The purpose of the setback
requirement is to ensure that mitigation lands acquwed by TNBC will not impact or be
impacted by existing urban lands or lands designated for dévelopment by the Land Use
agencies (e.g., City of Sacramento and Sutter County). The setback zone-is a minimum of
800 feet. The HCP proposes that the setback zones should be in agriculture, open space,
- or other non-urban use, and. not counted as mitigation lands. The setback requirement was
not applied to lahds acquired pursuant to the Settlement Agreement on the west side of
Fisherman's Lake. In this instance, the high quality of the site warranted the acquisition
even though less than 800-foot setback from designated urban lands on the east side of
Fisherman's Lake, which was acquired pursuant to the Settlement Agreement,

As part of the Take Avoidance, Minimization and Mitigation, the City wili preserve the area
adjacent to Fisherman's Lake. The NBHCP notes that Fisherifian’s Lake, and immediately
adjacent areas, will continue to be owned and managed by RD 1000, but the City shall
create a buffer on the City (east) side of Fisherman's Lake. The City will take necessary
action to amend the North Natomas Financing- Plan to include the buffer* area on the east
side of Fisherman's Lake-in the Land Acquisition-Program (| e., development impact fees will
be increased to fund acquisition of this setback area). _Thls_buffer area would be managed
by the TNBC. The NBHCP notes “According to the City's North Natomas Community Plan,
the buffer area along Fisherman’'s Lake is .a 250 foot wide land area stretching' from Del
Paso Road to El Centro Road on the City side of Fisherman’s Lake, a -portion of the West

% The NBHCP includes a category of Buffers. Buffers are areas within reserve lands, such as created wetland
habitat, that are intended to "minimize the effects of incompatible adjoining land uses, and to ensure a functional
transition from improved habitat to adjacent land uses. In addition, the buffers will help ensure that the
management of reserve lands does not impose an unnetessary burden on adjoining landowners.” Typical
buffers will consist of native or ruderal vegetation and will vary between 30 and 75 feet in width. In contrast to
Setback Zones, the buffers are part of the reserve system and will be purchased and managed by TNBC.,

* The buffer area discussed in terms of Fisherman's Lake is separate and apart from the reserve area buffers
detailed under Footnote 2.
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Drain. The east side of Fisherman’s Lake is in the iCity of Sacramento and the west side is
in the unincorporated portion of Sacramento County Pursuant to the Settlement
Agreement, the City has agreed to initiate a North Natomas Community Plan amendment to
potentially widen the agricultural buffer along the City side of Fisherman's lake [sic] to 800
feet wide” (page V-2).

3.2.8 Natomas Basin Habitat Conservation Plan_Environmental |mpact Report and
Environmental Impact Statement (USFWS et al., 2002). As part of the General Measures-to
Reduce Take, the HCP notes that valley oaks and other large trees should-be preserved
whenever possible, preserve and restore stands of*r1par|an trees used by Swainson’s hawks

. and other animals for nesting, particularly adjacent'to Fisherman’s Lake (emphasis added).

The draft EIR noted that the 23 acres of ripariafn habitat along the City's (east) side of
Fisherman’s Lake "...is.not designated as exempt from paying mitigation fees, and therefore
is included in the habitat and land use assessmient as an area to be developed. This
riparian habitat, however, would not be developed because of the required agricultural buffer
to be created in this area under the Proposed Action (in accordance with the North Natomas
Community Plan and the Settlement Agreement)" (page 4-35 and 4-36).

The' DEIR states, “Buffer lands would be preserved adjacent to Fisherman's Lake as
described previously. This area supports four Swainson's hawk nest sites (SHTAC, 2000).
With these measures, the known nesting sites assocrated with Fisherman's Lake would be
protected and additional ones couid be created wrth restoratlon of riparian habitat on habitat
reserves in the Fisherman's Lake area” (page 4- 71)

3. 2 9 Summary Based on a review of the planmng documents for the North Natomas
area, the concept of the buffer zone was formulated as .a land use separation measure to
reduce conflicts between urbanizing areas and remnant agricultural lands. - The buffer was
originally envisioned as a greenbelt/shelterbelt to'provide protection to the developrng areas
from winds and agricultural spraying, and to clearly separate land uses. Consequently, the
use of fast-growing non-native evergreen trees (Ieucalyptus acacia, etc.) was encouraged.
However, over time, the potential habitat value of a buffer zone between developed areas
and Fisherman’s Lake has been recognized. Consequently, concurrent functions, such as
species protection and increased habitat, have evolved. The North Natomas Community
Plan MMP indicated that the landscaping in the greenbelts would be native trees and shrubs
that are used by a number of native animals. 'The Draft HCP EIS/R recommended that
valley oaks and other large trees along Frsherman s Lake be preserved and restored.

3.3 Species Accounts
3.3.1  Swainson’s Hawk

Legal Status: Swainson's hewk is a California-listed Threatened species.

‘ Description. Swainson’s hawk is a medium-sized buteo, with Iong pointed bi-colored
wmgs and a square tail. The adult female we|ghs between 28 and 34 ounces and the male
weighs between 25 and 31 ounces. The wingspan on the adult hawk is approximately four
feet. The Swainson’s hawk plumage is variable in color, and characterized by light, dark
and rufous color phases. The tail is gray and barred. The sexes are generally similar in
appearance; however, the females are larger than the males (Clark and Wheeler, 1987).

Distribution and Abundance: Swainsor:‘l’s hawk is a long-distance migrator, with
nesting grounds in western North America and wintering grounds in South America
(Argentina, Brazil, and Uruguay) for the interior population, and Mexico for the Central
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Valley population (Bradbury et al,, in prep.). Swainson’s hawk breeds throughout most of
the arid region of North America west of the Mississippi, from. northwestern Mexico,
including Baja California, north to Alaska (American Ornithologists’ Union, 1957; Detrich,
1986).

fn California, Swainson’s hawks were historically common throughout non-forested
lowlands, absent only from the Sierra Nevada and North Coast ranges, Klamath Mountains,
and portions of the desert regions (Bloom, 1280). Today, the range is restricted to the
Central Valley and portions of Modec, Siskiyou; and Lassen counties in the Great Basin
region of northeastern California, and a few -isolated locations in the Owens Valley (CDFG,
1990a, 1992, and 1994; Estep, 1989). The major concentrations are centered in Yolo,
Sacramento, and San Joaquin counties (Schlorff and Bloom, 1984, Detrich, 1986).
Swainson's hawk have been reported as rare visitors in the Sierra Nevada (Beedy and
Granholm, 1985; Verner et al., 1980; Orr and Moffitt, 1971), where they are thought to
forage in high meadows prior to southward migrations in fall, or as'local movements of birds
from the east slope. No records of breeding in the foothills or mountains could be found,
and it s assumed that appropriate nesting habitat is rare or absent.

Historically, . the - Swainson’s hawk population in California may have exceeded 17,000
breeding pairs, based oh an historical range of 47,600 mi® and a maximum density of 36
breeding pairs/100 mi® (Bloorh, 1980). - Current population estimates are between 700 and
1,000 breeding pairs within the Central Valley (Anderson, 2000). Accordlng to the California
Natural Diversity Database (COFG, 2002), there are about 882 nesting site occurrences in
California, of which 141 are from Sacramento County and 53 from Sutter County.

Breeding Biology: Swainsen's hawks arrive in the Central Valley between late March
and- early April.-to .establish breeding territories. Males and females may be moncgamous
until the loss of a mate. Nesting trees may vary among years within the traditional territories
(Estep, 1989).. Swainson's hawks will construct new nests, refurbish old nests, and refurbish
nests of other species, such as yellow-billed magple (Pica nuttah‘;) American crow (Corvus
brachyrhynchos), :and red-tailed. hawk (Bufeo jamaicensis). It is & late nester, establishing’
nests about a month later than the red, -tailed hawk in areas where the species are-
sympatric. In Central California, Swainson’s hawk may successfully dislodgé incubating red-
tail hawks and white-tailed kites, but are generally unable to remove gréat horned owls
(Bubo virginianus) (Estep, pers comm., in England et al., 1997).

England et al. (1997), in summarizing data from seven studies, indicated that nest spacing is
typically at least 0.9 to 1.5 miles apart, with. the shortest average inter-nest distance of 0.7-
mile reported in the Central Valley of California. Estep {1989) recorded five nests within a
0.6-mile riparian strip in the Central Valley, with the closest distance of approximately 200
feet. At Fisherman's Lake, the inter-nest distances ranges from 0.24- to 0.70-mile.’

Nest construction and courtship begins within a day after arriving on breeding territories and
continues through April. The clutch (generally 1 to 3 eggs) is laid in early April to early May.
Both parents participate in the brooding of eggs and young, but the female performs the
majority of the care. Incubation lasts from 28 to 35 days, and the nestlings are fledged at
between four and eight weeks of age (Beebe, 1974; Detrich, 1986). After fledging, the
young are dependent on the adults for about four weeks, at which time they permanently
leave the territory. By mid-August, the breeding territories are no longer defended, and
Swainson’'s hawks begin to form communal groups in advance of fall migration from late
August to mid-September (Anderson, 2000).

Nesting Habitat: The Swainson's hawk nests throughout the Central Valley.in sclitary
trees, small groves, or large woodland strips adjacent to open grasslands or agricultural
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fields (Dunkel, 1977; Bloom, 1980; Woodbridge, 1983; Schiorff and Bloom, 1984; and Estep,
1989).

Much of the nesting habitat in' this area is associated with riparian woodlands. Schlorff and
Bloom (1984) reported that 82 percent of the nests were located in, or within, one mile of
riparian forests, while Estep (1989) found 78 percent of Swainson’s hawk nest-sites in
riparian areas. Favored nesting trees include valley oak (Quercus lobata), and Fremont
cottonweod (Schlorff and Bloom, 1884); however, eucalyptus (Eucalyptus spp.), Western
sycamore, walnut, and willow may be utilized fo a lesser extent (Detrich, 1986). Nests are
usually located near the top of the tallest tree in an area approximately 20 to 90 feet above
ground where shade is provided along with a good view of the surrounding terrain {(Mallette
and Gould, 1978; Schlorff and Bloom, 1984). The average tree and nest height of 40
Swainson’s hawk nests in Yolo, Sacramente, and San Joaquin counties were 57.7 feet and
472 feet, respectively (Estep, 1989). Moreno (1994) reported that the average tree height
of 32 nesting territories along the Sacramento River was 81 feet, with the average nest
situated 65 feet above ground. Nest locations-are generally within easy ﬂylng distance to
agncultural fields with abundant and available prey.

Foraging Habits and Habitat: Foraging habitat includes native grasslands, lightly
1
grazed pastires, alfalfa and other hay crops, tomatoes, beets, and a combination of row

€rops. Telemetry studies in the mid-valley' area indicate that the feeding habitat of
Swainson’s hawk was, in order of preference, aifalfa, disced fields, fallow fields, dry-land

pasture, beets, tomatoes irrigated pasture, grains, other row crops, and. other agricultural
lands {Estep, 1989). ‘Unsuitable foraging habitat includes orchards, vineyards, flood rice

figlds, and cotton crops in which the vegetative cover precludes srghtmg of prey (CDFG,

1980a). Swainson’s hawks ‘are sensitive to habitat fragmentation’ when foraging and will
avoid parcels subdivided to less than 10 acres even if suitable prey is present (Estep and
Teresa, 1992). The CDFG considers habitat within one mile of the nest site as more
valuable foraging habitat than habitat at greater distances, and. of the 22,051 acres of
potential foraging habitat in the Natomas Basin, 12 446 acres (56 percent) is within ocne mile
of a known nest site (U.S Fish and Wildlife Servrce 2002).

Swainson’s hawk are typically insectivorous, but switch to vertebrate prey during breeding.
Major prey includes rodents (squirrels, mice :and gophers), birds (ring-neck pheasant,
mourning dove), and insects (grasshoppers and crickets). Foraging range is dependent on
the abundance and availability of prey. in Central California, foraging range varied from 30
to 16,000 acres, with distances up to 18 miles from the nest (Estep, 1989). In the
Sacramento area, Babcock (1995) reported home ranges from 1,790-tc 18,925 acres, with a
maximum foraging distance of approximately 14 miles. These numbers differ conSIderebly
from home range studies conducted in other jareas of the western U.S. Craighead and
Craighead (1956) recorded maximum foragmg.areas in Wyoming ranging between 180 to
1,056 acres. Newton (1979) compiled data on| separate studies conducted in Utah (Smith
and Murphy, 1973) and Wyoming (Dunkle, 1977; Craighead and Craighead, 1956), and
reported that the home range Swainson’s hawkl nesting pairs averaged between 1,200 and
1,600 acres (1.2-1.5 mi*/palr). Studies eonducted by Bechard (1982) in Washrngton found
Swainson’s hawk home ranges were between 1 ,500 and 3,200 acres. Bechard (1982) also

~reported a sighificant positive correlation between the size of the home range and the

amount of cultivated land it contained. Those home ranges with uncultivated pasture or left
fallow presumably increased prey vulnerability;and decreased the area required to forage.
Estep (1989) reported that Swainson's hawk aggressively defends only a small area around
nests from conspecifics and other buteos. The defended territory for two ranges was 65
acres in a woodland territory and 995 acres in a more open territory.
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Trapping studies conducted by Estep (1989) found that tomato fields had the highest
capture rates of small mammals (22.1 percent), followed by sugar beets (19:9 percent),
edge habitat (19.6 percent), fallow fields (10.3 percent), dryland pasture (10.3 percent),
alfalfa (7.2 percent), and riparian (3.7 percent). Bechard (1982) noted the hunting sites of
Swainson’s hawk in Washington State were a function of prey vulnerability rather than prey
density. Field observations of radio-tagged Swainson’s hawk [n California indicate that over
50 percent of observed foraging time and 73 percent of successful prey captures were
conducted during certain field practices, such as harvesting, discing, mowing, flood
irrigating, and agricuitural burning, in which cover was removed or prey othetwise disturbed
and, thus, more vulnerable to predation (Estep, 1989). Swainson’s hawk actively searched
in concert with farm equipment. Unless field activities were being conducted, Swainson's
hawk would spend little time on a single field before-moving on in-search of prey. This
highly active foraging behavicr results in birds traveling as far as 18 miles in search of food
(Estep, 1989).

The USFWS (1986) noted that abundance of food is the ‘most important factor determining
the abundance of hawks. In northern California, - Woodbridge (1983) reported that
Swainson's hawk prey consisted of small mammals {60 percent), birds (25 percent), and
reptiles and insects (14 percent), with Belding’s ground squirrel comprising the greatest
biomass. In the mid-Central Valley area, pellet analysis conducted by Estep (1989) found
that small mammals accounted for 21.7 percent of total prey and 43.5 percent of total
biomass; birds constituted 10.8 percerit of total prey. and 49.8 percent of total biomass;
reptiles and. amphibians accounted for 0.6 percent of tota! prey and 1.3 percent -of total
biomass; and invertebrates (insects-and crustaceans) accounted for 66.8 percent of total
prey and 5.4 percent of” blomass The USFWS (1986) have. suggested that insects may be
underrepresented in prey studres due to ease of dlgestron Insects are partrculariy important
as food for fledglings (Detrrch 1986)

Predators and . Competitors. ,S‘w"ai,ns_on’s hawk may be preyed upon ,by golden
eagles (Aquila chrysaetos).: Swainson’s hawk are also in competition for food and/or nesting
habitat with red-tailed hawk; white- tailed Kite, golden eagles, northern harriers (Circus
cyaneus), great horned owls, and western burrowing owls (Athene cunicularia) {(Zeiner,
- 1990).

Migration and Oven/vintering Swainsons hawks migrate to wintering grounds in
impressive flocks (American Ornithologists’ Union, 1957), with-the peak migration period in
September (Woodbridge, 1983). Swainson’s hawk spends about seven months on their
winter-feeding grounds or.in migration. The primary wintering range for the interior
populations is in Argentina, with subordinate winter range in Uruguay, Paraguay, Bolivia,
Brazil, Peru, Ecuador, Colombia, and Venezuela (USFWS, 1986). Based on telemetry
studies conducted by the Swainson’s Hawk Technical Advisory Committee (SHTAC), the
Central Valley population appears to concentrate over-wintering in Mexico and northern
‘Central America, with some individuals wintering in Colombia and -as far south as Argentina
(M. Bradbury, 2000), with little to no irteraction with other pepulations. Asmall populaticn of
about 30 Swainson’s hawks regularly over-winter in the Sacramento-San Joaquin Delta,
with a known roost site at the tip of Andrus Island (Herzog, 1996).

Endangerment Factors: Many factors have been postulated as possible causes for
the declrnlng populations of Swainson’s hawk in California. These include incompatible
vegetative cover for the production and/or capture of prey {Bloom, 1980), grazing pressure
(Detrich, 1986), predation from great horned owls and American crows (USFWS, 1986),
depredation by humans on wintering grounds (Bloom, 1980), pesticide use (Bloom, 1980;
Detrich, 1986), direct shooting'(Bloom, 1979), low productivity/low recruitment (England et
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al., 1995) and loss of breeding and foraging hab|tat through land use conversions (CDFG,
1990a).

Craighead and Craighead (1956) observed that Swainson's hawks were in direct
competition with the more aggressive red-tailed Hawk. and were forced to use inferior nest
sites. As a result, productivity may have been affected because red-tailed hawk nesting
success, as measured from eggs laid to successfully fledged young, was 75-percent versus
43 percent for Swainson's hawk (Craighead and Craighead, 1956).

Several factors have been investigated as pote_r{tial causes for the decline of Swainson's

* hawk in California, inciuding shell thinning secondary te organochiorine burdens, excessive

biocide exposure, depredation on wintering grounds, interspecific competition, and habitat
loss and/or modification (Rlsebrough etal., 1979).

- Two factors, habitat loss and pesticide residues, may be plausible explanations; however,

Risebrough et al. (1989) concluded that as yet unidentified local factor(s) are responsible for
the 'decline. The authors noted that much of the former breeding habitat- in the Central
Valley has been lost to agricultural conversions, However, in some areas, the breeding
populations have declined without any apprecaable environmental change and large areas of
formerly occupied breeding habitat in the Central Coast Range, the Mojave Desert, the
Great'Basin, Owens Valley and the Southern Cahforma coast area still exist. - As a result, it
was concluded that habitat destruction may be a “confributing factor in-the Central Valley, but
it is not the principal reason for extirpation in the southern half of California,

Baseline Project Conditions: Given the general decline in Swalnson s hawk
populations throughout California, the nesting rate in the Sacramento area is relatively high
(Estep, 1989). During the 1990 breedmg season, 21 Swainson’s hawk nesting territories
were identified in the vicinity of the Natomas area along the Sacramento River (between
River Miles 64.5 and 79.1). Nine confirmed nests were located on the Yolo County side of
the Sacramento River, and 12 cenfirmed nests were found on the Sactamento County side
of the river (USFWS, 1990a-d). Successful nesting occurred in seven of nine nests along
the west side of the Sacramento River, but in o’nly 4 of 12 nests in the Natomas area. In
1993, Moreno (1994) reported 32 nesting attempts aloeng the Sacramento River between
Freeport (River Mile 46) and Verona (River MHe 79.1). Of these, 23 nests were successful
and fledged 39 young.

Since 1998, SHTAC has monitored Swalnson s hawk nesting in the Natomas Basin.
The known nes‘nng territories are monitored annpally, and categonzed as:

*  Active At least-one adult observed on the nestingltree

s Inactive Neither-adult observed on the nesting tree.

e Successful Young reared to fledging

+ Outcome Unknown Nesting attempted, unkann if young fledged

e Failed Nesting attempted with. no young reared to fledging
¢ Did Not Nest Adults present on territory, but not nesting

o No Data Survey not conducted or no activity detected,

Within the Natomas Basin, including those nesting along the Sacramento River, a total of 62
Swainson's hawk nesting terrifories were momtored in 2001 by the SHTAC (2001), of which
46 were active and 16 were inactive. A total of‘24 territories were successful and fledged 40
young. Of the remaining 22 active territories, i 15 failed, and no nesting was attempted on
seven territories.

|
!
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Seventy nesting territories were inspected in 2002 (SWTAC, 2002). Of the 70 territories, 28
were inactive, six were active but no nesting occurred, 11 had failed nests, one nest had an
undetermined outcome, 10 fledged one young, and 14 fledged two young.

Between 1999 and 2001, the Natomas Basin (exclusive of the Sacramento River corridor)
had between 15 and 19 active territories, and fledged a total of 63 young. However, the
number of young produced per active territory ranged. from 0.85 in 2001 to 1.67 in 1999
(SHTAC, 2001).

No Swainson's hawk territories were observed at Fisherman's Lake during surveys
conducted in 1985 for the North Natomas Community Plan EIR (City of Sacramento, 1987),
nor during surveys conducted in 1987 for the North Natomas Comprehensive Drainage Plan
(Jones & Stokes Associates, 1989). Swainson’s hawk nesting along Fisherman's Lake was
first reported in the California Natural Diversity Database (CNDD) in 1992. One active
territory (CNDD Occurrence. No. 393) was: recorded along the south énd of Fisherman's
Lake approximately one mile southwest of EI Centro and Del Paso roads (SE¥%, Section 9,
_ Township 9 north, Range 4 east). This terntory probably corresponds to NB-18, which was
lost in 1998, but reestablished in another trée west of Fisherman's Lake in 2002. In-1994, a
nesting territory (CNDDB Occurrence No. 392) that produced three fledglings was reported
along the east side of Fisherman’s Lake approximately 150 south of Del Paso Road (NW4,
Section 9, Township 9 north; Range 4 east) This territory probably corresponds to NB-21.

Since 1998, SHTAC has reported four territories -along Flsherman s, Lake all of which are
south of Del Paso Road and on the east side of the lake. These terrltones are;

e NB-4 ) Located 0.9-mile south of Del Paso Road.
s NB-5 :‘ Located 0.4-mile south of Del Paso Road

° NB#S Located 0.3-mile west south of El Centro Road (nestmg tree removed
in 1998,but territory reestablished on west sude of Fisherman’s Lake)

e NB-21 Located 0.1-mile south of Del Paso Road

Within the past seven breeding seasons, the four territories have produced a total of four
fledglings, which is a reproductive rate lessithan the overall Natdmas Basin (Table 3-1). The
question is whether this is attributable to poor habitat conditions, disturbance, and/cr ather
factors, We surmise that, based on experience with other Swainson’s hawk in the area, the
nesting trees at Fisherman's Lake are part of a territorial complex comprised of several
nesting trees. Consequently, the trees areiused if other nest trees are occupied by another
Swainson's hawk or other species. Between 1998 and 2002, no more than two pairs have
occupied the four nesting territories (Table 3-1). Disturbance may be a factor for nest failure
at NB-21 due to its proximity to traffic on Del Paso Road and human activity associated with
recreational fishing on both sides of Del Paso Road. This nest has failed in five of the six
years with nesting records. Unfortunately, there are no identification records of the pair or
pairs using this territory. We have observed one instance of intérspecific competition for
nests at Fisherman's Lake. In 1998, a pé&ir of Swainson's hawk was dislodged by a great
horned owl at nest territory NB-21. In 2003, a great horned owl was observed nesting near
NP-21, but a pair of Swainson’s hawks was establishing a nest in another tree. While not
observed specifically at Fisherman's Lake, it is also possible that red-tailed hawks, and
possibly red-shouldered hawks could occupy the nests before the Swainson's hawk arrive
because they Initiate breeding activity earljer than Swainson’s hawk. Red-tailed hawks are

more likely to be able to defend a territory and resist displacement because of their larger
size. Red-tailed hawks can be displaced by Swainson’s hawk, but at a high energy cost. A
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red-shouldered hawk has nested in the grove of trees along the west side of Fisherman’s
Lake just north of Del Paso Road.

TABLE 31 |
Reproductive Success of Swainson’s Hawks at Fisherman's Lake Between 1998 and 2004
. Year
Territory 538 1999 2000 2001 2002 2003 | 2004
. Active . : .
NB-4 No Data Successful Active : Inactive Inactive Inactive Inactive
: ‘ No nesting :
2 fledged ;
Active Active:
NB-5 No Data Successful | Inactive Failed Inactive Inactive Inactive
' 1 fledged 0 fledged -
Active : Active Active
NB-18 Failed lna{ctive1 inactive Inactive Successful | Failed -
0 fledged : ) 2 fledged 0 fledged
) ' Active Active Active Active Active
NB-21 No Data No Data Failed Failed No nestin Failed Successful
| 0 fledged . | 0 fledged 9 | 0 fledged - | 1 fledged

Source SHTAC (2001)
Onglnal nesting tree removed in 1988. Territory reestabhshed in 2002 at tree on west side of Fisherman’s Lake

Disturbance Effects. The CDFG mitigation requirements for the Swainson’s hawk (1994)
prohibit new .intensive disturbances’ (e.g., heavy equipment operation. associated with
construction, use of cranes or draglines, new rock crushing activities) or othet project-related
activities within one-quarter-rile of an-active nest between March 1 and September 15 that
could cause nest abandonment or forced fledging: This buffer zone should be increased to
one-half mile in nesting areas away from urban developmernt.

Various studies.have documented Swainsori's hawks hesting in the vicinity of disturbed and
developed areas. Bosakowski et al. (1996) reported that Swainsen’s hawk nest sites were
generally located betwéen 250 and 1,462 feet of the nearest building, and between 0 and
1,462 feet of the nearest paved road in Logan County, Utah. Bechard et al. (1990) reported
that of 67 Swainson's hawk nest sites examined in southeastern Washington, 42 percent
were within 3,250 feet of a building, which was generally a ranch or farm structure, but also
included power plants, airports, highway rest stops, a nuclear power plant, and towns.

Berry et al. (1998) studied the association of a number of raptor species with percentage of
landscape types near Boulder, Colorado. Landscape categories included upland grassland,
lowland grassland, and urban (pavement/buﬂdmgs and urban vegetation), They reported a
positive correlation between Swainson’s hawk numbers and the percent of lowland
grasslands, but no corrélation (positive or negatlve) with percent of urbanization. The
researchers were unwilling to conclude that Swainson's hawk was insensitive to urban
development based on studies conducted by England et al. (1995)

In a largely rural area of the Mapimi Desert in Durango, Mexico (no paved roads, large
ranches, or large towns), Rodriguez-Estrella (2000) studied a population of Swainson’s
hawks. The principal factors explaining over 9Q percent of the variance of nest-site habitat
characteristics were distance to a human activity and nest structure and location. No
significant correlation was found among the nest-site characteristics and nesting success.
Rodriguez-Estrelia reported a success ratio:of 1.30 between the number of young
fledged/nesting attempted, which indicates a stab|e population. No indication of distance to
or intensity of disturbance was provided in the study.

t

!

Cicharman’e | ake Riiffar Zone Study 17 12/20/04



Bednarz and Hoffman (1988) compared Swainson’s hawk reproductive success between an
active oil development/construction area of the Waste Isolation Pilet Plant (treatment site) in
southeastern New Mexico against a control area with little to no human disturbance. The
treatment site encompassed 36 mi® (22,580 acres) and contained nine nests. The treatment
site had heavy traffic including frequent dellverles of construction materials and supplies and
daily trips of 600 employees. The control site was in similar habitat next to the WIPP and
contained 13 nests on 30 mi® (18,820 acres). Disturbances on the contrdl plot were
confined to the activities of the rancher and occasional visits by workers maintaining gas
and oil well equipment. No significant difference was found in the reproductive success (as
measured by young fledged/active nest) between the treatment and control areas, and the
researchers observed that Swainson’s hawks were relatively tolerant of human intrusion in
the vicinity of a nest, and would assume normal activities shortly after the departure of the
intruder. The study did not provided infermation pertaining to proximity,-frequency, duration,
or persistence of the disturbance. The researchers did, however, opine that intensive
human activity in a small area near an active nest would likely resultin breeding failure at
that site, and suggested ‘that construction activities by delayed in areas within 1,625 feet of
an active nest site.

James (1992) reported successful urban nesting of Swainsoft's ‘hawks in ‘Saskatchewan,
Canada: Five nests.were found within the City of Regina between 1988 and 1991, Two
nests‘were in résidential properties; two were in commercial areas; and; one was. observed
'in a municipal ‘park. Three-nests-were in conlfers one in a maple, and the other was in a
railroad signal gantry. Four of the five nestmg attempts were successful, with-a reproductive
success rate of 1.4 young/nesting attempt, which compared favorabiy with - thé general
success of the species in traditional habitats (1 210 1 5 young/nestmg attempt).

During the Swainson’s hawk nesting study conducted in 1992 for the Sacramento Urban
Area Lévee Reconstruction Project, Wilkinsgn and Levy (1994) monitored distarbarice levels
around active nést sites. Disturbance was rated as high, moderate, or low depénding on the
frequency of disturbance, proximity to the nest site, noise level-of the disturbance, type of
disturbance, vegetative or visual screening, and levél of effect upon the hest site. As an
‘example cited by the authors; const‘ructioﬁn and recreation activities that occurred on a
regular basis in.close proximity to the nest gite were rated as a high disturbance. Infrequent
boating activity or moderate traffic constituted a moderate disturbance. The researchers
noted that some pairs experienced considérable disturbance during the incubation period
and managed to fledge young, while other pairs were unsuccessful with only moderate
levels of disturbance. Of the total 24 .successful breeding pairs, 63 percent were subject to
sustained high levels of disturbance, 33 percent experienced moderate disturbance levels,
and 4.2 percent experienced low disturbance levels. Of the six unsuccessful breeding pairs
and eight floater pairs, 21 percent expenenced high dnsturbance levels, 71 percent had
moderate disturbance, and 7 percent had low disturbance.

Within the boundaries of the levee construgtion zones, seven nests were adjacent to levee
construction, and five were directly across the river from the construction. Of these 12
nests, 10 were successful and fledged 15 young.

The researchers cautioned against in-depth conclusions for these observations because
scientific correlation among the disturbance variables and nesting success was beyond the
scope of the project, and would have requiréd more in-depth study.

Moreno (1994) monitored the nesting success of Swainson's hawks in 1993 along the
Sacramente River between Freeport and Verona. Of the 32 nesting attempts, 23 were
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successful and fledged 39 young. Four nests were abandoned during nest building, and five
nests failed during incubation: Three of the failed nests were adjacent to homes. One'failed
nest was near a house under constructicn, whlch had been successful in the three
preceding years. Moreno (1994) opined that norse and other disturbances created by
construction workers and equipment probably caused or coniributed to the abandonment.
Another nest that failed after hatching was located near a river park, where jet-skiers would
often circle under the nest. The.-same nest falled the two previous years. Moreno (1994)
noted :that successful nests were also subject to moderate to high disturbance levels that
were persistent and regular (light traffic, farming’ equipment, houses). One particular nest
successfully fledged three young in 1993 desplte constant disturbance fram a parking
structure under construction, and a restaurant and marina less than one- quarter mile away.

" Moreno (1994) opined that disturbance alone could not explain nest abandonment because

tolerance to territorial intrusion by humans and other raptors, noise, and other perturbations
vary among individual Swainson’s hawks. ‘
Estep (1989), in a study of Swainson’s ‘hawk 'tlnology in the Central Valley of California,
noted that in 1987, 35 percent of nests were w1th[n 0.2-mile (1,060 feet) of a farmhouse or
residential area, and 32 percent were within 0. 2 mile of a county road or highway. Three
nests were along the edge. of a busy highway. No significant difference in nesting success
or productivity. was observed between nests near-human habitation and those away from
human disturbance. .

t
i

England et al. (1995) studied urban-nesting of Swainson’s hawk in Yolo;and San Joaguin
counties, California between 1990 and 1894. A total of 31.urban-nesting attempts were
recorded, of which aver 75 percent were in the yards of homes in residential neighborhoods.

- Nests were also observed in golf courses, cemeterles and on the University of California,

Davis campus. Three nests .in Stockton were in commercial and industrial settings, two of
which were next to major mtersections and commercial areas. The fesearchers noted that
the level of human activity among sites varied, but it'was persistent and highly predictable
throughout the nesting season. They concluded that urban-nesting Swainson’s hawks
selected sites with adjacent human activities and habituated to site conditions: from the
beginning of the nesting cycle. Within the urban setting, most Swainson's hawks were

found in neighborhoods greater than 45 years old. Nesting also occurred in neighborhoods

less  than 20 years old if large old trees were present that predated urbanization.
Swainson's hawks nested most frequently in conifers, which were bélieved to effer more
visual screening due to radial branching and denser foliage than typically found in non-
conifers. The researchers noted that in all instances of urban-nesting in the Central Valley,
the adjacent lands were surrounded by croplands, which were suitable for Swainson’s hawk
foraging. Urban nesting was not reported|{ from Lodi and presumed the result of
considerable acreage of vineyards for three to five miles outside the city, which is not
suitable foraging habitat. Swainson’s hawk nestlng does occur in the City of Sacramento,
but is generally confined to the riparian corridor along the Sacramento River, which is
adjacent to foraging habitat. The hawks are absent from mature tall trees in the center of
the city, which were also three to five miles from foraging habilat. These distances may be
too great an energetic cost for transporting prey| |t0 the nest on a sustained basis.

In comparing urban and rural nesting sites, Egngland et al. (1995) noted a difference in
reproductive success.  In rura! sites, the ratio of number fledged per nesting attempt was
1.35 and 1.38 in Yolo County and San Joaquin County, respectively. In contrast,
reproductive success at urban nesting sites was 1.16 in the City of Davis and 1.06 in the
City of Stockton, which represents unstable populations. As urbanization continues, the
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researchers opined that the distance-to foraging habitat would continue to increase, which
will increase energetic costs and reduce reproductive success.

The researchers provided two possible hypotheses as to why Swainson's hawks nest in
urban environments. First, rural nesting sites may be saturated forcing'the hawks to more
marginal sites. However, this was discounted because & portion of rural nest sites is
unoccupied each year. Further, no association could be found betwéen high rural nesting
~#tmmonte and hinh urhan negtina attemnts. which would be expected if they were forced into



Mark and recapture studies conducted by Wylie and Casazza (2000b) reported GGS
population densities of 40 to 130 snakes per mrlelof canal within the Natomas Basin, and
Hansen and Brode (1993) estimated approxrmately 1,000 snakes per square mile of rice
land in the basin. Wyiie el al. (1998) reported p,opulatrons of 277 GGS in the Natomas
Basin, between 170 and 206 at GllSlzer Slough, 119 to 132 at Colusa NWR, and 191 at
Badger Creek. !

Habitals.  GGS typlcally inhabit sloughs, marshes, and drainage canals -
characterized by slow flowing or standing water, permanent summer water, mud botioms,
earthen banks, and an abundance of preferred forage species. The GGS is highly aquatic,
but avoids areas of dense riparian’ overstory, preferring instead emergent aquatic

- vegetation, such as tules and cattails, and herbaceous terrestrial cover composed of annual

and perennial grasses, blackberry, and mustard, (CDFG 1989).. This vegetatlon along with
burrows, undercut banks, and large rocks, provrde escape cover (J. Brode, pers. comm.,

1990). In addition, areas devoid of overstory shading are required for basking areas for
thermoregulation. Rice fields have been found to be more important in recent years and
females use these frelds as nursery area in mid- summer (J. Brode, pers. comm. 19890; Wylie

and Casazza, 2000a). ~Elevated’ topographic features are necessary. for refuge in areas

subjeot to winter flooding (CDFG, 1990a). The GGS is. generally absent from areas
occupied by large ‘exotic ‘predatory fish, such as| largemouth bass (Mrcropterus salmo:des)
and striped bass {Morone saxat:lrs) -GGS also avoid larger bodres of open water and areas
where the banks are only lightly vegetated (CIFG 19903).

Recent telemetry studies by Wylie and Casazza (2000a) in the Natomas Basin reporied

- little, if any, use of non-rice agrrcultural lands. |During the -summer, GGS.were found in

canals and sloughs and in rice f|e|ds 91 :and 9.percent of- the time, respectlvely Prior to the
flooding of rice fields iri the spring, GGS were found in. sloughs 93. percent, field roads 6

- -percent, .and rice fields 1 percent of the tinie: They further noted that particular parcels of

upland pasture in the Natomas area did not'support GGS.

The USFWS (1997) have determlned that .essential habitat components consist .of the
foliowing: ' h

¢ Adeduate water during the snake’s active period (early spring through mid-fall) to
provide a prey base and cover = ‘
¢ Emergent, herbaceous wetland vegetation, such as cattail and bulrushes, for
escape cover-and foraging habitat
¢ Upland habitat for basking, cover, and retreat sites,;and
¢ Higher elevation uplands for cover and refuge from flood waters
Potential upland habitat for GGS includes grassy banks -and openings in waterside

vegetation, developed,areas'_(levees), ruderal/grassland areas adjacent to canals, and
riparian shrub/scrub areas located within 200 feet of GGS channel banks (USFWS, 1997).

During winter (i.e., November to mid-March), GGS will use small mammal burrows and other
soil crevices above prevailing flood elevations ito escape flooding. Wintering sites varied
from canal banks and marsh locations, to riprap along a railroad grade near the marsh
(Wylie et al., 1997). Based on radio-telemetry studies, winter burrows were up fo 813 feet
from the edge of aquatic habitat (Wylie et al., 1997)
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GGS also use small mammal burfows, crayfish burrows and soil crevices during extremely
hot periods in summer (Hansen and Brode, '1993) Summer burrows were generally within
164 feet from the edge of aquatic habitat (Wylie, et al., 1997)..

Home Range and Dispersal. Based on. radio-telemetry studies by Wylie and
Casazza (2000), the size of GGS home ranges were between 32 and 215 acres (median =
88 acres) in Elverta and Fisherman's Lake sites. For comparison, home ranges were
between 5 and 213 acres (median = 39.5 acres) at Gilsizer Slough in Sutter County, and 22
and 2,070 acres (median = 128 acres) at the Colusa National Wildlife Refuge.

GGS rely on canals and-diiches as movement corridors. These corridors are vital to GGS
dispersal and, most |mportant[y, for contmumg genstic exchange betweéen subpopulatlons
Unvegetated canals may be used. as dispersal carridors, but they typically do not remain in
exposed canals due to increased vulnerability to predators. They have been reported as
traveling distance of over one'mile, and may move as much as two miles in a day (Hansen
and Brode, 1992).

Annua! Activity Pattern GGS are ac’uve from April to mid-October, After the first
part of October, GGS begin to search for suitable winter refugia. Wylie and Casazza (2000)
found that radio-marked GGS over-wintered in burrows in ditch banks where they remained
relatively inactive from mid-October to April.. Adult and juvenile GGS emerge from-winter
retreats in late March or early April. They remain active from March to October, wnth surface
activity concentrated from Apnl to July.

Da:ly Activity Pattern. "GGS generally emerge from burrows in levees and channel
banks after Sunrise. Théy-bask on grassy banks and open areas ad]acent to aquatic habitat
to warm their bodies to activity temperatures during cool weather ot on cool mormngs Once
activity témperature has been achieved, GGS engage in foraging or coumng activity the rest
of the day until temperatures drop, and the GGS. retreat to burrows, where they spend the
night. During very hot weather, GGS are sometimes observed after sunset usually lying
motionless on warm pavement or dirt roads (Hansen and Brode, 1992).

Prey. GGS is an aquatlc feeder that specializes in ambushing fish underwater. It
generally feeds on small carp (Cyprinus carpfo) bullhead (lctularus spp.), mosquitofish
(Gambusia affinis), and minnows. It will also feed-on bullfrog (Rana catesbeiana), Pacific
treefrog (Hyla regilla), and tadpoles (Hansen, 1982).

Predators. Known predators of GGS include raccoon (Procyon lotor), striped skunk
(Mephitis- mephitis), Virginia opossum (Dide!phts virginfana), red fox (Vulpes vulpes), gray
fox (Urocyon cinereoargenteus), hawks, northern harrier (Circus cyaneus), great egret

' (Casmerodius albus), snowy egret (Egretta thula), great blue heron (Ardea herodias), and
American bittern (Botaurus lentiginosus) (USFWS, 1999). Within samipling areas in Gilsizer
Slough and Colusa National Wildlife Refuge, Wylie et al. {1997) noted that predation did not
appear to be a limiting factor in maintaining GGS populations in spite of abundant
populations of predators including fish, frogs, wading birds, hawks, ofters, etc.).

Reproductive Behavior. GGS have been observed mating on vegetated canal banks
or on stands of emergent vegetation from April to May. The sexes separate after breeding.
Gravid females continue to feed in the summer. Females give birth to live young about 120
days after copulation, generally in Augus[‘t. Between 15 and 25 young are produced per
female per year (Wylie and Casazza, 2000). Clutch size increase with the age of the
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~ female, reaching as high as 50 young for a 10- to 12-year old female. GGS have a life span
between 10 and 15 years (Wylie and Casazza, 2001‘0)

Endangerment. The primary factors respénsible for the decline of the GGS are
habitat loss, degradation, and fragmentation. Urban development has changed GGS habitat
through pollution, reduction of prey availability, and conversion of preferred native
vegetation to exotic landscapes. Wetlands have been drained and streams have been
rerouted through pipes cr concrete channels to 5create sites for urban. development and
agriculture. GGS are also lost as a direct result of farming operations. Livestock grazing
has depleted protective plant cover and compacted the soll resulting in the destruction of
underground retreats. Incompatible agricultural management practices, such as conversion
of ricelands to alternative crops, have resulied m habitat loss. The introduction of large
predators, such as largemouth bass and bulifrog into almost all permanent freshwater
environments, has affected the GGS through predation and competition for smaller forage
fish (Ellis, 1987). | '

Baseline Conditions. During the 1998 and 1999 sampling seasons, nine GGS were
captured at Fisherman's Lake (Wylie, 1999). Based on radio- telemetry studies, the home
-range of five GGS from Fisherman's Lake ranged from 32 to 215 acres. In the spring of
-1998, GGS were found mest ofteriin slough/riparian habijtat, (93 percent) followed by “other”
habitat (6_percent), and‘rice fields (1 percent). |In the summeér .of 1999, GBS were again
found principally in slough/riparian habitat (81 percent), followed by ‘tice fields (9 percent)
(Wyhe and Casazza, 2000). GGS from Fisherman’s Lake seldom ventured in surrounding
rice fields, which may indicate that sufficient resources (e.g., prey, basklng sites, cover,
hibernation habitat) are available in Fisherman's Lake {Wylie and Casazza, 2000), Hansen
' (2002) noted that with the exception of an lsolated population at Fisherman's Lake, GGS
have beén eliminated from the area south of Interstate 5 and west 'of Interstate 80, Lands
acquired to mitigate for GGS losses have not sufﬂmenﬂy matured and monltormg indicates
they-are largely unoccupied. GGS sampling along Fisherman's Lake is constramed by
water depth and visibility of traps to the public. Consequently, only one GGS was captured
in 1998, and demographic analysis was not conducted. However; because of Compromlsed
connectivity, Flsherman s Lake may become |solated (E. Hansen, pers. comm., 2002).

3.4 Conservation Biology

In an ‘effort to formulate recommendations for buffer zone deveiopment we reviewed
- pertinent conservation biclogy literature to address issues concerning habitat patch
dynamics and edge effects.

3.4.1 Habitat Patch Dynamics. The rlpanan corridor surrounding Flshermans Lake
represents an-isolated habitat patch due to its disconnection .frem similar habitats in the
area. Habitat patches, unlike.large and continuous’ habitat areas, tend to have reduced
species richness (alpha-diversity), smaller population sizes, and have, barriers to other
potentially habitable sites due to either distance]or incompatible intervening cover types. As
a consequence, isolated habitat patches are more vulnerable to loca!l extinction from naturai
catastrophes (fire, flood, storms), envnronmental stochasticity (failed recruiiment, decreased
immigration), demographic stochasticity (mortahty exceeding recruitment, inbreeding and
© genetic drift), and human-induced factors (huntlng, development) (James and Saunders,
2002; Gilpin and Soule, 1986; Terbough and Wmter 1980; Soule, 1987). Populations or
individuals within small isolated habitais may not be able to escape from catastrophes,
~ droughts, or human disturbances in order to survive. The effects are compounded with
small patches because demographic factors,! such as inbreeding and genetic drift, can
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reduce the genetic diversity of the populatlon and its ability to respond to changing
conditions. :

3.4.2 Edge Effects. Habitat patches are generally surrounded by non-native landscapes,
most often agriculture and urban/suburban development' ‘which subject native popuiations to
- contrasts and fluxes between natural and non -native habitats commonly referred to as "edge
effects”. In general, urban edge effects on wildlife and habitat are negative (County of
Riverside, 2002; James and Saunders, 2002), and can result in the following impacts:

« Increase predation by mesopredators (e.g., striped skunks, opossum, raccoon,
and domestic cats)

¢ Direct and indirect competition from exotic plants and feral animal species
s Increased fire frequency ‘

¢ Altered microclimates (temperature; light and wind)

+ Human intrusion and disturbance (off-road vehicles, dumping, ‘shooti‘ng)
 Increase urban runoff including pesticides and other toxic materials

The overall impact.of edge depends on the ¢ontrast between native and non-hative hab|tats
and the size and shape of the natural habitat patches. - Ideally, edge effects are minimized

by the. relative reduction of the actual edge. Consequently, p atches that are more circular
reduce the edge-to—mtenor ratio, while fong and linear patches incréase the ratie. The most
effective patches are configured in a manrier that the long axis is Iess than five times the
length of the' short axis (James and Sauriders, 2002).

The edge between urban/agncultural development and natural habitats represents a
complex interaction-among. at least three suxtes of spemes (1) core or.interior species that
are sensitive to edge factors; (2) core speCIes that are not sensitive to edge effects; and (3)
edgé species that prefer boundaries. Core spe01es are normally ‘native-species adapted to
the habitat, while edge species tend to be aggressive, and many are non-native species that
displace or prey on native species (e.g., domestic cats) {County of Riverside, 2002). Core
specnes within patches less than two to three acres can be totally swamped by edge
species. S o _

3.4.3 Metapopulations. Because of the susoeptibflity of small populatiO’n's in habitat
patches to extinction from environmental and demographic stochasticity, connectivity among
habitats is important in maintaining functlona! metapopulations. A metapopulation is a
series of interacting subpopulations genetically connected by migration, extinction, and-
recolonization. The degree of connectedness among subpopulations ‘is important in
determining whether and how long a metapopulat[on is likely to persist. Metapopulatlons
‘afford focal subpopulations protection from permanent extinction from-deterministic events,

such as habitat -destruction and fragmentation, and from environmental stochastic events,
such as drought and floeds. If a local subpopulation is destroyed, the other subpopulations
in'the ‘area are potential sources for repopulation through' dispersal, provided that suitable
conditiens persists at the de-populated habltat and movement corridors or |andscape
linkages -are intact. Because of demographic stochasticity, such as annual reproductive
success, a local population may be a sink'one year, but a source in subsequent years. If,
however, habitat patches supporting subpopulations are small and widely separated, the
rate of immigration is likely to be low and individuals may- be lost or occupy intervening
marginal habitats, and be lost to the metapopulation. The constant disappearance and
reoccupation of patches is a natural process, and persistence of occupation of a population
to a patch is generally a function of patch S|ze As a general rule of thumb, for a population
to persist over one year, the effective patch size needs to exceed tens of meters in width; to
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persist over tens of years, patches need to be tens to hundreds of meters wide; and, for
persistence over hundreds of years, patches need to be hundreds to thousands of meters

Wlde (James and Saunders, 2002).

The focation of a habitat patch is-a critical facter because subpopulations atthe edge of a
species’ range are more vulnerable to extinction than subpopulations at the center of the
range (Weaver, 1993). While peripheral populations are at risk, the habitats in which they
exist may be critical to long-term viability of a regional population by providing dispersal
corridors and temporary displacement habitat during catastrophes or times of high-
population levels (Leftkovich and Fahrig, 1985; Pu|ham and Danielsen, 1991). Further,
peripheral populations that have "diverged from central populations over time due o
isolation, genetic drift, and local adaptations may be potential sources for future species

diversity (Noss et al., 1997).
In the case of Fisherman’s Lake, edge effects and distance: between patches | is not likely to

: adversely affect Swainson’'s hawk because it is capable ‘of long distance travel and
~ mesopredators are not a threat.

However, GGS and other resident species at Fisherman’s
Lake are less mobile, and more vulnerable to predatlon from. housé cats and other non-

natave predators. (

}
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4.0 ANALYS!IS AND CONCLUSIONS

41 Current Nesting Territories. At present, there are a total of four nesting territories
in the vicinity of Fishefman’s Lake. These territories are used intermittently, and likely are
portions of larger territorial complexes used by two nesting pairs of Swainson's hawks. In
2004, one pair of Swainson’s hawks successfully fledged one young at Site NB-21. The
other territories were mactwe

Development proposed along the east side of Fisherman’s Lake will have two possible
consequences to Swainson's hawk nesting: 1) reduction of foraging habitat, and 2)
increased levels- of human disturbance during the breeding period. Under existing
conditions, Swainson’s hawks nesting at Fisherman's Lake are able to forage in the
agricultural fields on both sides of the riparian corridor. Development to the east of
- Fisherman's Lake will result in the loss of foraging habitat; however, the area to the west of
" the lake is part. of the Swainson’s Hawk Zone and will remained zoned for agricultural
production.  Also, parcels, have been and are being -acquired by TNBC to preserve
Swainson’s hawk foraging habitat near Fisherman's Lake: ‘Preservation of the Swainson’s
Hawk Zone would provide adequate foraging habitat within close proximity to the existing
territories at Fisherman’s Lake. Consequently, the loss of foraging habitat on the east side
of Fisherman's Lake is not likely to adversely affect Swainscn's hawk nesting success at
Fisherman’s Lake.

With regard to levels of disturbance, nesting trees along Fisherman's Lake, which are
located on the east side of the lake, are not protected against human intrusion. Access to
the nest irees js discouraged by gated access roads, signs, expulsion of frespassers by
property managders, and dense vegetation. However, because access to fishing and hiking
areas is easier from the west side of Fisherman's Lake, the east side has less human
intrusion. Screening is currently limited on the east and is provided only by the narrow
canopy between nest trees and the agricultural fields. Both the access restrictions {o the
east side of Fisherman's Lake, a low level of screening, and approximately 2,750 feet of
separation from the nearest development have beeén sufficient to allow some reproductive
success for Swainson’s hawk because human activity has been relatively low. However, as
land use patterns change, the most sxgmﬁcant changes affecting Swainson’s hawk will be a
large increase in human activity. Two general categories of disturbance will occur. The first
category is construction-related noise and human presence, and the second is normal
suburban activities after homes are censtricted and occupied. During the breeding season,
CDFG will impose a ¥-mile protective zone between construction activities and active nest
sites, which will protect nesting hawks at Fisherman's Lake. However, after construction is
completed, CDFG has no regulatory setback or other protective -measures. As such, after
construction is complete, a principal protection afforded the Swainson’s hawk nesting along
Fisherman's Lake will be the buffer zone.

With increasing numbers of people residing in the area, intrusions into the riparian
woodiand, whether authorized or not, are inevitable. If intrusions are frequent, persistent,
and in close proximity to nesting hawks, it is reasonable to expect that the rate of nest
failures will increase because the existing pairs are not habituated to increased levels-of
- human disturbance. '

4,2 Separation Distances. Based on the review of literature and discussion with
species experts, we found no single post-construction distance between residential
development and nest trees that would assure nesting success. As detailed in Section 3.3,

Fisherman's Lake Buffer Zone Study 26 12/20/04



general guidelines were found that were based on professional judgment rather than
empirical studies. To complement the literature| review in Section 3.3, we examined a
number of nesting territories within the Natomas Basin that were in proximity to developed
areas in an attempt to find analog condmons upon which to make informed
recommendations. i

The locations of the 2002 and 2003 nesting ter,’ri‘tories mapped by SHTAC (2002) were
plotted on USGS topographic maps and Thomas Guide® street maps. The sites were
inspected in the field to determine the type and location of land uses surrounding the nest
territories. The distances between residential areas and the nesting territories were scaled
from the maps. We found six tetritories near moderately developed areas in the Natomas
Basin and .a number of territories in low-density 'residential development areas along the

- Sacramento River. These territories are drscussed below.

» NB-70 was located approximately 150 Ifee‘r from new residential development
along the ‘north side of Garden Hrghway The nest tree was separated from
the- development by the Garden nghway Levee, bui without' significant
screening. Access was partially restricted by Garden Highway. NB-70 was
an Active territory with an unknown loutcome and the first record in that
location in 2002. In 2003, this nest: was active but failed.

l

« NB-22 was located approximately‘ 2,500 feet from new residential
development along El Centro Road and San Juan Boulevard. There was no
screening between the nest tree and housrng develepment, and the nest tree
is clearly visible from the development There were no ‘access restrictions
except intervening cropland NB-22 was an active terrrtory in 2002, but the
Swainson's hawks did not nest. In 20P3 this nest was active but falled

o NB-89 was located in a highway clcl>verleaf approximately 600 feet from a
multi-story hote!, and 800 feet from! an all-night trick stop/restaurant, gas
station/convenience store, and fast-food.outlet. There was no screening
between the nest and developed areas Access was restricted by on- and
off-ramps. Nesting was successful in' 2002 and cne young was fledged. This
nest was inactive in 2003,

o NB-24 was located in a park/floodway approximately 1,200 feet from a new
residential development. The nest tree was separated from the developed
areas by grassiand, a flood control levee and a six-foot'wall surrounding the
development. However, the nest.treg is clearly visible from developed areas.
There are no access restrictions [to the nest tree. The territory was
successful in 2002 and 2003, and two young were fledged in both years.

¢ NB-27 was located approxrmately 350 feet from an older residential
neighborhood along Garden Hrghway The nest tree was separated from the
developed area by Garden Hrghway/Levee Moderate screening. was
provided by the riparian canopy in jwhich the nest tree was located and by -
trees in the backyards of the residential lots. Access was restricted by
Garden Highway and a slough. The territory was successful in 2002 and
2003, and two young were fledged in both years.
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o NB-1was an active territory reported in 2003 (J. Estep, pers. comm., 2003) in
a tree stand of an old homestead between I-5 and the intersection of
Barandas Drive and Watercourse Way. It was a successful nest and
produced one fledgling, and is presumed to be the same pair that occupied
territory NB-69 .in 2002. The nest tree is approximately 235 feet from a
residential development area. The nestis partially screened by a row of frees
“between the developed area and the nest tree. The.area between the nest
tree and the development includes Barandas Drive and a seven-foot tall
concrete block wall abutting the backyards of the residential lots.

The majority of Swainson’s hawk nesting territories within the Natomas Basin occur along
the Sacramento River. Because of the cdnfiguration of the area between the river and
Garden Highway, the residential housing is linear with. each property extending from the
highway to the river. The density of the housing is variable, but generally low (one
residence per acre). Howéver, becaduse of the narrow width of the properties, the nesting
trees are sometimes less than 100 feet from the house. Dunng the 2002 nesting season,
five successful nests were located along the east bank of the Sacramento River in
Sacramento County. NB- 55 fledged 2 young and was within 150 féet of a residence; NB-67
and NB-68 each fledged one young and were located within 150 feet of residences; NB-35
fledged two young and was within 75 feet of a residence; and NB-43 fledged two young and
was within 1,000 feet of a residence. ) .

Based on information reviewed in the literature and an analysis of nesting territories near
Fisherman's Lake in 2002 and 2003, we were able to determine that successful Swainson's
hawk nesting has occurred at distances less than 300 feet from housing developments with
screening and access restnctlons and less than 600 feet without screenlng but with access
restrictions. . :

We recognize that 'any comparison among territories is not exact because of differences in
habitat type, topographic features, types and mtensnty of disturbance, and individual hawk
habituation. However, the weight of evidence suggests that Swainson’s hawk can, in certain
situations, habituate to residential development near nesting’ trees. It is our opinion that
increasing the separation’ distance between nest trees and developed areas will likely
increase the chances of successful nesiing. Further, the separation distance beiween
nesting trees and developed areas can be reduced with visual screening, active and passive
access restrictions, and cther proactive measures to reduce or eliminate disturbance to the
nest tree. Based on the literature. review and fimited analog situations in the Natomas
Basin, a screened séparation ‘of 300 feet and a unscreened separation of 600 feet with
access restr1ct|ons have been sufficient for successful nesting.

4.3 Buffer Analysis

This section analyzes two buffer zone aiternatives (250-foot and 800-foot) as discussed
above. In addition, this analysis examines two buffer zone boundary alternatives, The City
Attorney’s office has concluded the westerly edge of the buffer should be measured from the
City-limits (Carnazzo, 2002). This is referred herein as the City Limit Boundary Alternative.
Based on the Settlement Agreement, Friends of the Swainson’s Hawk (FOSH) maintain that
a greenbelt should start from the eastern boundary of the RD-1000 ROW (RD-1000 ROW
Boundary Alternative). Other boundary alternatives suggested have included the east and
west shorelines of Fisherman’s Lake. Figure 2 is a depiction of the 250-foot and 800-foot
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buffer zone aliernatives using the City Limit Boundéry Alternative. Figure 3 depicts the 250-
and 800-foot buffer zone alternative using the RD-1000 ROW Boundary Alternative.

in order to rate the efficacy of the various buffer options, we analyzed screened and
unscreened separation distances for the two buffer widths and two boundary alternatives in
relation to active and historic nesting trees along Fisherman’s Lake. We assume buffers
that provided a screened separation of less than 300 feet or an unscreened separation of
less than 600 feet would have reduced rates of Swainson’s hawk nesting success.

]
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4.3.1 City Limit Boundary Alternative. This alternative would have the western
edge of the buffer zone along the city limit. Under this boundary alternative, a 250-foot
buffer would provide 260 feet of separation and an 800-foct buffer would provide 810 feet of
separation at NP-21. At NP-5, a 250-foot buffer would provide 80 feet of separation and an
800-foot buffer would provide 630 feet of separation. At NP-4, a 250-foct buffer would
provide 132 feet of separation, and an 800-foot buffer would provide 680 feet of separation.
Under this boundary alternative, the 250-foot buffer would not provide adequate separation
between residential development and nesting trees. An 800-foot buffer would provide
adequate screened separation and marginal unscreened separation.

4.3.2 RD 1000 ROW Boundary Alternative. This alternative would use the RD-
1000 ROW as the western boundary of the buffer zone. At NP-21, a 250-foot buffer would
provide 280 feet of separation and an 800-foot buffer would provide 1,050 feet of separation.
At NP-5, a 250-foot buffer would provide 315 feet of separation and an 800-foot buffer would
provide 865 feet of separation. At NP-4, a 250-foot buffer would provide 290 feet of
separation and an -800-foot buffer would provide 840 feet of separation. Under this
boundary alternative, the 250-foot buffer would provide adequate screened separation, but
inadequate unscreened buffers. An 800-foot buffer would provide adequate screened and
unscreened separation. '

4.3.3 _GGS Buffer. For GGS, all scenarios from the City Boundary and the RD
1000 ROW Boundary alternatives would provide adequate protection for upland habitat
elements, which requires protection of 200 feet from the edge of the channel banks per
USFWS guidelihes.

4.4  Ancillary Buffer Benefits. Any increase in the overall area of habitat surrounding
Fisherman’s Lake provided by a buffer zone would provide a net benefit to other native
species associated with riparian woodland and emergent wetlands at Fisherman’s Lake.
This is due-to: 1) a substantial increase in habitat area potentially available for accupation;
and, 2) with the interspersion of grassland, shrubland, and woodland habitat, an increase in
habitat diversity. The overall widening of the vegetated area, combined with the
preservation of lands by TNCB along the west side of Fisherman’s Lake, would increase the
habitat patch size and decrease the edge-to-interior ratio, which could reduce edge effects
and benefit core area species inhabiting the existing habitats.

4.4.1 _General Wildlife Benefits. Based on a review of literature and limited field
studies, over 100 species of wildlife have been reported at Fisherman’s Lake and
surrounding wetland and riparian habitats (Appendix A). However, no long-term systematic
sampling of the habitats has been conducted. Consequently, the actual number of wildlife
using the area may be substantially greater, particularly during peak migratory periods.

A number of bird species_have been identified that occupy the mature tree and gallery
riparian forest that would benefit from the conservation or restoration of nesting habitat for
‘Swainson’s hawk (Woodbridge, 1998). These include great horned owl, red-tailed hawk,
white-tailed kite, Cooper’s hawk, great blue heron, and black-crowned night-heron that have
been recorded at Fisherman’s Lake. Other species occurring at Fisherman's Lake that
would benefit from an increase in woodland and shrub cover types include wood duck (Aix
sponsa), tree swallow (Tachycineta bicolor), Bewick's wren (Thryomanes bewicki), oak
titmouse (Baeolophus inornatus), bushtit (Psaltriparus minimus), belied kingfisher (Ceryle
alcyon), and Nuttall's woodpecker (Picoides nuttalli). The inclusion of grassland patches
would provide habitat for western kingbird (Tyrannus verticalis), western meadowlark
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(Sturnella neglecta), California vole (Microtus californicus), and gopher snake (Pituophis
melanoleucus). ?

In general, wetland-dependent species would not gain in actual habitat from the upland
buffer; however, they would benefit from reduced ;‘edge effects. In addition, construction of

habitat terraces would increase the areal extent of wetland habitat, Certain colonial tree

nesting species, such as great blue heron, great egret, snowy egret, and black-crowned

night-heron could use the increased tree cover.for a rookery.

4.4.2 Special-Status_Species. Based on the Covered Species list from the
NBHCP, a number of special-status species have the potential to occur in the Natomas
Basin. An analysis of those species that could potentially occur at Fisherman’s Lake, and
any benefit provided by a buffer zone, are detailed'below.

Sanford’s arrowhead (Sagittaria sanfordii). Status: Federal Species of
Concern. Sanford's arrowhead is an aquatic perennial herb that occurs
under shallow-water conditions in freshwater marshes and other slow-maving
waterways (ponds, ditches, vernal pools, stoughs) It is found primarily from
the Central Valley. There 26 occurrences from Sacramento County and none
from Sutter County. It has not been reported from the Natomas Basin.
(USFWS et al., 2002). Potential Benefit.

Bogg’s Lake hedge-hyssop (Gratiola heterosepala). Status: California
Endangered. Bogg's Lake hedge-hyssop is semi- aq’uatic annual herbaceous
plant found in shallow waters-or moist-clay soils, in vernal pools and along
lake margins. It cccurs in six widely diSjunCt areas in Lake, Sacramento,
Placer, Fresno, Madera, and Shasta countfies in California, and Lake County,
Oregon. It has not been reported from the Natomas Basin (USFWS et al,,

2002). Potential Benefit

Sacramento Orcutt grass iQrcutt viscida). Status: Federal Endangered
and California Endangered. The Sacramento Orcutt ‘grass i§ an annual
species that occurs in medium to large vernal pools with relatively long
inundation periods. It has been reported from Lake, Plumas, Sacramento,
Shasta, Siskiyou, and Tehama counties.. There are two occurfences from
Sacramento County, bhut nene from the Natomas Basin (USFWS &t al., 2002).
No Benefit

Slender Orcutt grass (Orcuttia tenuis)) Status: Federal Threatened and
California Endangered. Slender Orcutt grass inhabits vernal pools in
Sacramento and surrounding counties at‘e[evatlons between 100 and 6,000
feet. It has been reported from two S|tes in Sacramento, but none from the
Natomas Basin (USFWS &t al., 2002). No Benefit.

Colusa grass (Neostapfia colusana). 'Status Federal Endangered and
California Endangered. Colusa grass |s an annual species that occurs in
larger wvernal pools during the drymg phases. There are 59 known
occurrences in California but none from the Natomas Basin or Sacramento
County (USFWS et al., 2002). No Benefit.
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Legenere (Legenere limosa). Status: Federal Species of Concern.
Legenere is an annual herb that occurs in vernal pools, marshes, lakeshores,
“and other seasonally inundated habitats. It has been reported from 49 sites
in California including 18 from Sacramento County. There are no reported
oceurrences in the Natomas Basin, but potentially suitable habitat occurs
‘near the eastern boundary of the Natomas Basin adjacentto Del Paso Read
(USFWS et al., 2002). Potential Benefit.

Delta tule pea (Lathyrus jepsonii jepsonii). Status: Federal Species of
Concern. Delta tule pea oceurs in freshwater and brackish marshes primarily
in the Delta region at elevations to 15 feet, msl. The project area is beyond
the range of this species and no brackish marshes occur on the project site.
No Benefit.

Vernal pool tadpole shrimp (Lepidurus packardi). Status: Federal
Endangered. Vernal pool tadpole shrimp ‘occurs in vernal pools within the
Central Valley and the Sacramento-San Joaquin Delta east of San Francisco
Bay (Rogers, 2001). There are three known occurrences in Sacramento
County nhear Mather Air Force Base, Galt, and Rancho Seco, and one in
Sutter County adijacent to Steelhead Creek (USFWS et al., 2002). There is
no suitable habitat (e.g., vernal pools) at-Fisherman’s Lake. No Benefit.

Vernal pool fairy shrimp (Brarichinecta lynchi). Status: Federal
Threatened. Vernal pool fairy shrimp cccurs throughout much of the Central
Valley and as far south as the Santa Rosa Plateau in Riverside County. This
species occurs in two types of wvernal pools; pooled water in small
‘depressions .of sandstone outcrops surrounded . by foothill grasslands, and
ponded water in small swales or depression basins with grassy. or muddy
bottoms in un-plowed grasslands ('Eriksen and Belk;-1999). There are 50
reported occurrences from Sacramento County and one adjacent to
Steelhead Creek in Sutter County (USFWS, et al, 2002). There. are no
recorded occurrences at Fisherman's Lake. No Benefit.

Midvalley fairy shrimp (Branchinecta mesovalensis). Status: Federal
Species of Concern. Midvalley fairy shrimp occurs in very ephemeral grass
bottom vernal pools within the center of the Central Valley at elevations
between 65 and 300 feet (Eriksen and Belk, 1999). There are many recorded
occurrences in Sacramento County. There is one reported occurrence in
Sacramento County, but none in the Natomas Basin and ne suitable habitat’
occurs along Fisherman's Lake. No Benefit.

Valley elderberry longhorn beetle (Desmocerus californicus
dimorphus). Status: Federal Threatened. The valley elderberry longhorn
beetle (VELB) is a moderate-sized, brightly colored, and sexually dichromatic
beetle found on-the blue elderberry (Sambucus mexicana) within the Central
Valley of California and surrounding foothills. Elderberry plants are obligate
-hosts for the VELB, providing a source of food and broodwood. Occurrences
of the VELB are primarily in the vicinity of moist valley oak woodlands
associated with riparian corridors in the lower Sacramento River and upper
San Joaquin River drainages (USFWS 1984). It is known to occur up to the
2,200-foot elevation in the Sierra Nevada foothilis, although less frequently.
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According to Barr (1991), the western range of the VELB is from Napa and
Sclano counties northwest of Fairfield. The: VELRB has not been collecied at
Fisherman’s Lake, but the elderberry plants in the riparian community provide
potential habitat. Increasing the riparian community would benefit the VELB
by providing additional habitat. Potential Benefit.

California tiger salamander (Ambystoma tigrinum). Status: Federal
Threatened. The California tiger salamander typically inhabits grassland and
oak woodland habitats below 1,500 feet that have scaitered ponds,
intermittent streams, and/or vernal pools. . Tiger salamanders aestivate in
rodent burrows throughout the summer jand emerge after the first few
sustained rainstorms in November. Adults| will migrate up to 3,300 feet from
aestivation sites to breeding ponds. The breeding season extends from
December through February. Adults remain inh breeding ponds for several
days before exiting to forage in terréstrial habitat.  California tiger
salamanders have been reported in south Sacramento County in farm ponds
and vernai pools. Fisherman's Lake: does_ not provide suitable habitat. No
Benefit.

Western spadefoot toad (Spea hammondu) Status: Federal Species of
Concern. Western spadefoot toad occurs throughout the Central Valley and
adjacent foothills in grassland and sometimes valley-foothill hardwood
woodland habitat in shallow temperary pools. Western spadefoot toads have
been found i vernal pools in east and south. Sacramento County.
Fisherman's Lake does not provide suitable habitat. No Bénefit.

v Northwestern pond turtle (Clemmys marmorata marmorata). Status:

Federal Species of Concern and California Species of Special Concern. The

* western pond turtle occurs primarily in foothills west of the Cascade-Sierra

crest throughout California. The northwestern subspecies ranges north of the
San Francisco Bay area and intergrades with the southwestern pond turtle in
the southern portion of the Central Vailey. Pond turtles are an aquatic turtle
inhabiting streams, marshes, ponds, and, irrigation ditches within woodland,

- grassland, and open forest communities, but requires upland sites for nesting

and over-wintering. Northwestern pond turtle occur in Fisherman’s Lake.
Potential Benefit.

White-faced lbis (Plegadis chlhi) Status Federal Species of Concern and
California Species of Special Concern. &The white-faced ibis inhabits fresh
emergent wetlands, shallow iacustnnel waters, muddy grounds of wet
meadows, irrigated or flooded pastures, and croplands. Extensive marshes
are required for nesting. It is a rare visitor to the Central Va1ley, but may be
found during the winter during migration, and as transients at other times.
This species has been observed foraglng in the project area. Potential
Benetit. t

1
Aleutian Canada goose (Branta canadensis leucopareia). Status:

. Federal Delisted. The Aleutian Canada goose is one of the smallest

subspecies of the Canada goose. Aleutian Canada geese winter primarily in
the Central Valley of California. It utilizes several federal and state-managed
waterfowl units, and private agricultural land where they forage on barley,
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wheat, oats, corn, and rice. The Aleutian Canada. goose has not been
reported from the project area and, diven the presence of foraging habitat
adjacent to Fisherman's Lake, it is not likely to occur. No Benefit.

Western burrowing owl (Athene cunicularia hypugea). Status: California
Species of Special Concern. The burrowing ow! is a yearlong resident of
open, dry grassland and other open habitats. Burrowing owls use rodent or
other burrow for roosts and nests. It moves to elevated perches, such as
fence posts or mounds, to thermoregulate and stand sentry. Burrowing owl
usually nests in old ground squirrel or other small mammal burrows, but may
excavate its own burrow in soft soil. it will use pipes, culverts, and nest
boxes where burrows are scarce. It is a diurnal hunter, and preys on insects,
small mammals, reptiles, birds, and carrion. It hunts from a perch, hovers,
hawks, dives, and hops after prey on ground. The species has been reported
on five occasions between 1985 and 2001 during Christmas Bird Counts
along the 1ower American River (American River Natural History Association,
2001), and is routinely found &t the Sacramento International Airport in the
Natomas Basin. The agricultural lands surrounding the project area provide
potential suitable foraging and nesting habitat for the species, but has not
been reported from Flsherman s Lake. Potentlal Benefit,

Bank. swallow (Rrpana npana) Status: Callfornla Threatened The bank
swallow is the smallest swallow in California. It is a sumimer breeder that
migrates scf)_Lith in the-winter. It is a colonial breeder that excavates_ burrows
in riverbanks and railroad and highway embankments. The banks are
generally greater than three feet in height to preclude predators, and soils
must be sufficiently friable to excavate. It currently ranges-from central to
northern California wherever suitable nesting - habitat . exists, with major
colonies found along the Sacramento and :Feather rivers. The bank swallow
forages mostly on flying insécts that'it captures on the wing. The species has
not been reported from the project area. Potential Benefit. '

Logg_erhead shrike (Lanius ludovicianus). Status: California Species of
Special Concern. Loggerhead shrike is a common resident and winter visitor
in lowlands and foothills throughout California. it prefers open habitats with
scattered shrubs, trees, posts, fences, utility lines, or other perches. Highest
density occurs in open-canopied valley foothill hardwood, valley foothill
hardwood-conifer, valley foothill riparian, pinyon-juniper, juniper, desert
riparian, and Joshua tree habitats. It eats large insects, small birds,
mammals, amphibians, reptiles, fish, carrion, and various other invertebrates.
It often skewefs prey on thorn, sharp twig, wire barb, or forces it into a crotch
to feed on or to cache for feeding later. Loggerhead shrike nests are well
concealed in shrubs or small trees. The species has been reported on three
occasions between 1985 and 2001 during Christmas Bird Counts along the
lower American River (American River Natural History Association, 2001),
and was observed along Fisherman’s Lake. Potential Benefit.

Tricolored blackbird {Agelaius tricolor). Status: Federal Species of
Concern and California Species of Special Concern. The tricolored blackbird
is a nomadic resident of the Sacramento and San Joaquin valleys and lower
foothills of the Sierra Nevada. This species nests near freshwater in dense
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cattails and bulrush, and also in thickets of willow, blackberry, wild rose, and
tall herbs. The species has not been reported from the project area, but
suitable nesting habitat exists in wetlands along Fisherman’s Lake. Potential

Benefit.
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5.0 ACREAGE REQUIREMENTS BY ALTERNATIVE

A number of buffer zone alternatives have been formulated over time and as a result of this
study. Two basic approaches have been examined: width-based and area-based buffers.
The principal approach has been the width-based buffer, which involves the 250-foot and
800-foot buffer alternatives. Further, two alternative boundary locations have been
suggested. This results in four combinations of buffer-boundary alternatives. The second
approach is the area-based buffer, which would be based on a tota! area for the buffer zone,
but allows width optimization for target species. The following is a discussion of these
alternatives and estimated areal requirements.

5.1 Width-Based Buffer Zone Alternatives.

To determine the land acquisition requirements of the width-based buffer alternatives, the
area owned by the Tsakopoulos Family Trust (Natomas Central) property and the area
owned by RD 1000 (or within the RD 1000 ROW) were calculated using the City of
Sacramento’s Geographic information System (GIS).

5.1.1° City Limit Boundary Alternative. Based on the City boundary as the west
border of the buffer zone, the total area encompassed by a 250-foot buffer would be
approximately 54 acres of which 33 acres would be RD 1000 land and 21 acres would be
Tsakopoulos Family Trust land. The 800-foot buffer would encompass approximately 158
acres of which 33 acres would be RD 1000 land and 125 acres would be Tsakopoulos
“Family Trust land (Figure 2).

5.1.2 RD 1000 ROW Boundary Alternative. Based on the east border of the RD
1000 ROW as the west boundary of the 250-foct buffer zone, approximately 51 acres would
be Tsakopoulos Family Trust land. The 800-foot buffer would require 149 acres of
Tsakopoulos Family Trust land. There is an additional 33.2 acres of land between the City
limit and the RD 1000 ROW. As such, the effective buffer area would be 84 acres for the
250-foot buffer and 182 acres for the 800-foot buffer (Figure 3).

5.1.3 Swainson's Hawk Protective Buffer. With the ientatively recommended
Swainson’s Hawk Protective Buffer (see Figures 2 and 3), an additional 5.8 acres would
extend beyond the 250-foot buffer limit for the City Boundary Alternative. The Swainson'’s
Hawk Protective Buffer would all be within the bounds of an 800-foot buffer for both the City
Boundary and RD 1000 ROW Boundary aiternatives, and within the 250-foot buffer for the
RD 1000 ROW Boundary alternative. Connecting the 300-foot circles with an sinuous
boundary would increase the Swainson's Hawk Protective Buffer an additional 11 acres.
The combination of the 300-foot circies and a sinuous eastern border would increase the
overall buffer acreage by 16.4 acres to 70.4 acres for the 250-foot Buffer/City Limit
Boundary. This could potentially increase the riparian woodland along Fisherman’s Lake
from the present 5.2 acres to over 70 acres.

52 Area-Based Buffer Zone Alternative.

Implementation of one of the area-based buffer zones would require between 54 and 182
acres of land. Using the fixed-width buffer alternatives, all areas along Fisherman's Lake
are accorded the same level of protection regardless of whether sensitive species use a
particular section. In other areas, patticularly adjacent to historic nesting trees, the
separation distance to developed areas may be minimal.
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An area-based buffer zone is an alternative to address the limitations of the width-based

buffers. Under this approach, a discrete acreage between 51 and 158 acres could be
allocated for the buffer zone. The boundary of the buffer would be adjusted to optimize
separation distances at critical areas along Fisherman’s Lake. Less critical areas would

have a narrower separation distance.

TABLE 5-1

ACREAGE OF LANDS BY OWNER AND BUFFER AND BOUNDARY
ALTERNATIVE
SOUTH OF DEL PASO ROAD
. RD 1000 Tsakopoulos RD 1000
Bu’ffer Zone Width Property ; PrF:Jperty Easement Total
From City Limit )
250 25 , 21 8 - 54
800 25 | 125 8 158
From RD-1000 ROW" .
250 25 51 8 84
800 25 149 8 182

'Note: These calculations include the 25 acres of RD-1000 property and the 8 acres of the RD-
1000 easement focated west of the RD-1000 ROW Boundary to the City Limits.

+
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6.0 RECOMMENDATIONS
6.1 Swainson’s Hawk

Based on the review of literature, discussions with species experts, and analysis of past
nesting success within the Natomas Basin, the distance betweéen active nests and-sources
of disturbance is only one factor to be considered in protecting nesting activities. Other-
factors, such as presence: of multiple. alternative nesting trees, weather, screening from
disturbance, distance to foraging habitat,-presence of humans, prey base, and interspecific
competition for nests, may be more critical than separation distance in nesting success,

Distance alone may be inadequate to maintain current nesting territories, or to induce new
nesting “activity along. Fisherman's ‘Lake if leveis of disturbance and other edge effects
increase. An 800-foot: buffer would provide greater separation from.existing nesting trees
than a 250-foot buffer, but if unimproved, may not adequately restrict human intrusion into
nesting areas. However, improving the buffer zone with vegetative screening and access
restrictions will likely increase the efficacy of a buffer zone in maintaining Swainson’s hawk
nesting territories and periodic successful fledging of young hawks. The following measures
are recommended to enhance the efficacy of the buffer zone:

First, rather than using an arbitrary geographical/political boundary, the buffer zone should
be based on conditions that have resulted in-successful nesting and fledging in the Natomas
Basin._ Consequently, a buffer should be a minimum of 300 feet in width, but based on the
distance between the known nesting territories and the western edge of developed lots (see
Section 4.3 above). Figures 2 and 3 depict a 300-foot buffer around known nesting trees.
Preservation of lands along the west side of Fisherman's Lake by TNBC would provide
foraging habitat for nesting pairs at Fisherman’s Lake.

Second, for a buffer zone to be effective in preserving Swainson’s hawk nesting habitat, it
must provide screening between the nest and developed areas to protect against human
disturbance. Consequently, the buffer zone should be planted with a mix of riparian trees
and shrubs to increase the width of the existing riparian woodland along Fisherman’s Lake.
The plantings should be concentrated around the existing nest tree stands to increase
screening, and to increase the source of potential nest trees as existing trees age and
decline. A combination of Fremont cottonwood, valley oak, California black walnut, and
Goodding's willow, which currently occur along Fisherman’s Lake, would provide a mix of
fast- and slow-growing species to balance the needs for expedited habitat maturation and
long-term persistence. Dense . thickets of native grape (Vitis californica), California
blackberry (Rubus ursinus), western buttonbush, and possibly western poison-oak
(Toxicodendron diversilobum) should be established to discourage human access to the
riparian corridor and, specifically, the nesting trees. The plantings should be configured in a
manner to reduce the edge-to-interior ratio in order to provide protection to other native
species occurring in the riparian woodland. In this manner, the wooded portion of the buffer
zone will be convoluted with the widest portion centered on the known nesting tree stands.
The non-wooded portions of the buffer should be maintained as grasslands and shrublands,
possibly elderberry savanna to enhance habitat of the VELB. :

Third, in addition to visual screening, the buffer zone must restrict human access to the
riparian community at least through the critical stages from nest building to hatching. As
such, two sets of fencing are recommended. The first would be seven-foot high wood
stockade fencing, block walls, or equivalent at the edge of residential development. A
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secondary chain-link or wire fence should be mstalled immediately eastward of the RD 1000
access road. The buffer zone should also be posted to prohibit trespessmg during critical
nesting stages. Additional fencing and signage should be erected along the El Centro and
Del Paso roads to restrict access from either end of the channel.

Fourth, no recreational frails or paths should be constructed within the buffer zone in the
vicinity of nesting trees. Parking should be restricted along both El Centro and Del Paso
roads during critical times of the breeding season to discourage access.to Fisherman's
Lake. Similarly, the RD 1000 parking area to the [Fisherman's Lake access road along the
north side of Del Paso Road should be gated durlng the breeding season to discourage
access.

Fifth, because of the history of fire within the ripariém community along Fisherman’s Lake (J.
Clifton, pers. comm., 2003), a defensible space between the edge of the riparian buffer and
the residential lots may be required.

Sixth, additional trees should be established on l[emds along the west side of Fisherman’s
Lake, particularly near the southern end of F|sherman s Lake, to provide alternative nesting
sites and to replace nesting trees lost in recent years. Widely scattered solitary trees or
small stands are recommended in order to minimi;‘ze loss of potential foraging habitat. Tree
plantings should be avoided on GGS mitigation ponds on the TNBC lands in order not to
provide perch sites for potential GGS predators (J. Roberts, TNBC, pers. comm., 2003).

6.2 Giant Garter Snake i

The north end of Fisherman's Lake has been identified as the optimal site to enhance for
GGS habitat. Planning is underway to construct habitat terraces along the west bank in
order to create emergent marsh areas, which aré suitable for escape cover, foraging, and
basking and resting areas. Locating habitat terraces along the west side of the channel will
permit access for maintenance operations along the east side access road (E. Hansen,
pers. comm., 2003). The absence of a tree canopy or at least a discontinuous canopy along
the east side of Fisherman's Lake along the northern segment (e.g., north of Del Paso
Boulevard) would increase the functionality of the GGS habitat by allowing maximum
marning insolation to promote basking.

Additionally, providing a grassland buffer along a! port1on of the northern segment within 200
feet of the GGS habitat terraces would provide potentlal areas for winter refugia in the event
water levels in Fisherman’s Lake flood retreat burrows along the banks.

The southern section of Fisherman's Lake has large areas of emergent marsh suitable for
GGS habitat. This area is shaded by the rlparlan canopy, which reduces its value for
basking. However, the channe| segment downstream from the Plant 3 Canal confluence
(where the channel turns eastward) is an area potentially suitable for GGS enhancement.
Due to the north-south bank orientation and the]absence of a tree canopy, the area could
provide potential basking. Open grassland areas adjacent to the bank and above the level
of winter flooding could provide potential upland over-wintering refugial habitat for GGS.
These areas could be enhanced by creatmg mounds and berms for use by burrowing
mammals to create GGS retreats.

Fisherman's Lake Buffer Zone Study 41 ; 12/20/04



6.3  Other Species.

Any increase in the overall area of habitat surrounding Fisherman’s Lake provided by an
improved buffer zone would be a net benefit' to native species in Fisherman’s Lake and the
riparian woodland, This is due to increased habitat area potentially available for occupation,
and a potential increase in habitat types (beta-diversity). Further, the overail widening of the
habitat area would decrease the edge-to—mtenor ratio, which could reduce edge effects.
Because of the isolated nature of the riparian habitat surrounding the West Drainage Canal
north and south of Fisherman's Lake and other barriers (roads, culverts, etc.), a buffer would
provide limited value as either a travel/dispersal corridor or habitat linkages to area beyond
the West Drainage Canai.
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" APPENDIX A

. Wildlife Species Observed or Reported Along Fisherman's Lake

Sacramento, California

FA(':\"J;\:non Name Scientific Name Prg::ﬁ:d Habitat
FISHES
CYPRINIDAE (Minnow Family)}

Hitch™ Lavinia exilicauda ow

Golden shiner” Notemigontus crysoleucas ow

Carp* Cyprinus carpio ow
CATOSTOMIBAE {Sucker Family)

Sacramento sucker* Catostomus occidentalis ow
ICTALURIDAE (Catfish Family) '

Black bullhead* Ameiurus melas ow

Brown bullhead” fctalurus nebulosus ow
POECILIIDAE (Livebearer Family)}

Mosquitofish* Gambusia affinis ow
GENTRARCHIDAE (Sunfish Family)

Bluegill* Lepomis macrochirus ow

White crappie Pomoxis annularis ow

Green sunfish* Lepomis cyaneilus ow

Largemouth bass* Micropterus salmoides ow
AMPHIBIANS
HYLIDAE (Tree Frogs)

Pacific treefrog* Hyia regilla MC
RANIDAE (True Frogs)

Bulifrog* Rana catesbeiana OwW/PW
BUFONIDAE (True Toads)

Western toad* Bufo boreas MC
REPTILES
EMYDIDAE (Pond and Marsh Turtles)

Redear slider Pseudemys scripta OW/IPW

Southwestern pond turtle* Clemmys marmorata pallida FSC OW/PW
IGUANIDAE (lguanids)

Western fence lizard Sceloporus occidentalis OF
ANGUIDAE (Alligator Lizards and Relatives)

Southern alligator lizard Elgaria multicarinatus OF
CCLUBRIDAE (Colubrids)

Gopher shake Pituophis melanoleucus MC

Common kingsnake* Lampropeltis getuius MC

Common garter snake* Thamnophis sirtalis PwW

Terrestrial garter snake* Thamriophfs elegans PwW

Giant garter snake Thamnophis gigas FT, ST owrPw
VIPERIDAE {Vipers)

Western rattlesriake Crotalus viridis MC
BIRDS
PODICIPEDIDAE (Grebes)

Pied-billed grebe* Podilymbus podiceps M OW/PW
PHALACROCORADIDAE (Cormorants)

Double-crested cormorant Phalacrocorax auritus M, CSC PW
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APPENDIX A

Wildlife Species Observed or Reporte:d Along Fisherman’s Lake

Sacramento, Califomia

Y Name Scienitific Name , Protected Habitat
ARDE!DAE (Herons and Bitterns) i

American bittern Botaurus Ientiginc?»sus PW

Great blue heron Ardea herodias M PW

Great egret Casmerodius albus M PW

Snowy egret Egretta thula M PW

Green heron Butorides striatus M PW
ANATIDAE (Swans, Ducks, and Geese) 5

Wood duck Aix sponsa M OW/PW

Mallard Anas platyrhynchos M OW/PW

Cinnamon teal Anas cyanoptera M ow/PW
CATHARTIDAE (American vultures) i

Turkey vulture Cathartes aura M MC
ACCIPITRIDAE (Hawks and Hatrriers)

White-tailed kite Elanus leucurus M, FP GR/SW

Northern harrier* Circus cyaneus M, CSC GR/SW

Cooper's hawk Accipeter coope;rfi M, CSC . OF

Red-shouldered hawk Buteo lineatus M CF

Swainson's hawk Buteo swainsoni M, CT OFICF

Red-tailed hawk Buteo jamaicensis ™ OFICF
FALCONIDAE (Falcons and Caracaras) !

American kestrel Faico sparveriu% M MC
PHASIANIDAE (Quails and Pheasants)

Ring-necked pheasant* Phasianus colchicus GR

California quail Cillipepla.california GR
RALLIDAE (Rails, Gallinules, and Coots) '

American coot* Fulica americana M PW

Common moorhen Gallinufa chioropus M PW
CHARADRIIDAE (Plovers and Relatives} ) '

Killdeer Charadrius vociferus M PW/SW
SCOLOPACIDAE (Sandpipers and Relatives) ’

Greater‘yeilowlegs" Tringa melanofeuca M SW/IGR
LARIDAE (Gulls and Terns)

Ring-billed gul* Larus de!awar(;ansis M PW

California gull* Larus californicus M, C8C PW
COLUMBIDAE (Pigeons and Doves)

Rock dove Columba livia | MC

Mourning dove Zenaida macroura M MC
TYTONIDAE (Barn Owls) | '

Common barn owl Tyto alba | M MC
STRIGIDAE (Owls)

Great horned ow! Bubo virginianus M MC
TROCHILIDAE {(Hummingbirds}

Anna's hummingbird Calypte anna: M MC
ALCEDINIDAE (Kingfishers) .
" Belted kingfisher Ceryle a.’cyoqE M PW

|
]
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APF‘|'ENDIX A

Wildlife Species Observed or Reported Along Fisherman's Lake

Sacramento, California

FAMILY

Protected

Common Name Scientific Name Status Ha_bitat
PICIDAE {(Woodpeckers and Relatives)

Agcorn woodpecker " Melanemes formicivorous M OFICF

Nuttall's woodpecker Picoides puttalli M, SLG OF/CF

Northern flicker Colaptes auratus M OF/CF
TYRANNIDAE (Tyrant Flycatchers)

Black phoebe Sayornis nigricans M PWIGR

Western kingbird Tyrannus verticalis M GR
HIRUNDINIDAE {Swallows)

Tree swallow" Tachycineta bicolor M OF/CF

Cliff swallow Hirundo pyrrhonota M- MC

Barn swallow . Hirundo rustica M MC
CORVIDAE (Crows, Jays, and Magpies)

California scrub-jay Aphelocoma californica M MC

Yellow-billed magpie Pica nuttalli M MC

American crow Corvus brachyrhynchos M MC
PARIDAE (Titmice)

Oak titmouse Baeolophus inornatus M, SLC OF
AEGITHALIDAE (Bushtits)

Bushtit Psaltriparus minimus M OF/WS
SITTIDAE (Nuthatches)

Red-breasted nuthatch Sitta canadensis M CF/WS
TROGLODYTIDAE {Wrens)

Bewick's wren Thryomanes bewickii M, FSC CFWS

House wren Troglodytes aedon M OFMWS

Marsh wren Cistothorus palustris M PW
MIMIDAE (Mockingbirds and Thrashers)

Northern mockingbird Mimus polyglottos M MC
MUSCICAPIDAE (Old World Warblers, Kinglets, Thrushes)

Western bluebird* Sialia mexicana M MC

American robin Turdus migratorius M MC
MIMIDAE (Mockingbirds and 'l;hrashers)

Northern mockingbird Mimus polyglottos - M MC
LANIDAE (Shrikes)

Loggerhead shrike Lanius ludovicianus M, FSC, CSC GR
STURNIDAE (Starlings)

European starling Sturnus vulgaris MC
VIREONIDAE (Typical Vireos)

Hutton's vireo* Vireo huttoni M MC
EMBERI!ZIDAE (Wood Warblers, Sparrows, Blackbirds)

Orange-crowned warbier Vermivora ceiata M OFMWS

Yellow-rumped warbler Dendroica coronata M MC

Common yellowthroat _ Geothiypis trichas M

Spotted towhee Pipilo maculatus M CF/OF

California towhee Pipilo crissalis M GR/OF

Song sparrow™ Melospiza melodia M CFWSs

Golden-crowned sparrow Zonotrichia atricapilla

Fisherman's Lake Buffer Zone Study A-3 12/20/04



APPENDIX A

Wildlife Species Observed or Reporte’d Along Fisherman's Lake

Sacramento, Ca!;[fornia

FAMILY

Protected

Common Name Scientific Name Status Habitat

White-crowned sparrow* Zonotrichia leuco,bhrys M MC

Dark-eyed junco Junco hyemalis M MC

Red-winged blackbird Agelaiys phoeniceus M PWIGR

Western meadowlark Sturnelia neglecta M GR

Brewer's blackbird Euphagus cyanoc¢ephalus M MC

Northern oriole Icterus galbula ‘ M OF
FRINGILLIDAE (Finches)

House finch Carpodacus mexl}'canus M MC

American goldfinch Carduelis iristis M GR/WS
PASSERIDAE (Weaver Finches) ‘

Heuse sparrow Passer domesticus MC
MAMMALS ‘
DIDELPHIDAE (Opossums)

Virginia opossum* Didelphis virginiana MC
TALPIDAE (Moles and Relatives)

Broad-footed mole Scapanus latimanus GR
LEPORIDAE (Rabbits and Hares) '

Desert cottontail Sylvitagus audubonii GR

Black-tailed hare Lepus californicus GR
SCIURIDAE (Squirreis) )

California ground squirrel Spermophilus beecheyi MC

Western gray squirrel Sciurus griseus ‘ QFICF

Fox squirreln Seciurus niger OFICF
GEOMYIDAE (Pocket Gophers)

Boita’s pocket gopher Thomomys botfae MC
CRICETIDAE (Deer Mice, Voles, and Relatives)

Deer mouse Peromyscus ménr'culatus MC

California vole Microtus californicus GR

Muskrat Ondatra zibethicus PW
MURIDAE (Old World Mice and Rats)

House mouse* Mus musculus MC
CANIDAE (Foxes, Wolves, and Relatives) ;

Coyote Canis latrans ‘ MC

Gray fox* Urocyon cinereoargenteus MC
PROCYONIDAE (Raccoons and Relatives) l

Raccoon . Procyon lotor MC
MUSTELIDAE (Weasels, Badgers, and Relatives) i

Striped skunk Mephitis mephitis MC
FELIDAE (Cats) 1

Domestic cat Felis cattus MC

*Reported in previous studies (City of Sacramento, 1995)
A-4 12/20/04
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Iprotected Status Codes®:

FE Animals listed as Endangered under the Federdl Endangered Species Act (FESA).

PFE Animal proposed for listing as Endangered under the FESA.

FT . Animals listed as Threatened under the FESA. .

PFT Animals proposed for listings as Threatened under the FESA.

FC Animals that are Candidates for possiblé future listing as Threatened or Endangered under the FESA.

FSC Animals that are Species of Concern designated by the U.S. Fish and Wildlife Service.

SE Animals |isted as Endangered under the Canforma Endangered Species Act (CESA).

PSE Animals proposed for listing as Endangered under the CESA,

ST Animals listed as Threatened under the CESA.

PST Animals proposed for listing as Threatened under the CESA.

CSS Animal Spemes of Special Concern listed by CDFG (Remsen, 1978; Williams, 1986; Moyle et al. (1983); and,
Jennings and Hayes (1994).

M Bird species protected under the federal Migratory Bird Treaty Act

SLC Species.of Local Concern

FP Animal species that are Fully Protected (FP) by the State of California.

CEQA Animals.and plants that meet the definitions of rare or endangered under the California Environmental Quality Act.

Habitat?

CF — Great Vailey Cottonwood Forest GR — Non-native Grassland/Ruderal Lands

LO - Landscape/Ornamental F'lantmgs OF ~ Great Valley Valley Oak Forest

DV - Developed Lanids PW — Permanent Wetland

SW — Seasonal Wetland WS~ Great Valley Willow Scrub

MC — Multiple Covers Oow — Open Water

Fisherman'’s Lake Buffer Zone Study A-5 12/20/04
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NATOMAS BASIN HCP — TAKE AVOIDANCE, MINIMIZA TION AND MITIGATION B V-1

V. TAKE AVOIDANCE, MINIMIZATION AND MITIGATION . |

The conservation strategy contained in;Chapter IV describes the acquisition and habitat

management guidelines to be employed by the Natomas Basin Conservancy. In addition to TNBC

programs, the Permittees will each condiict various activities and apply various operational guidelines to
avoid, minimize, and mitigate the take of CoveredSpecies resulting from Authorized Development and
Water Agency O&M activities within the Natomas B-asih. |

The measures presented in this Chapter ar¢ organized into three categories: measures that relate
to the Land Use Agencies (City of Sacramento and Sutter County); measures that relate to the TNBC as
a Permittee, and measures that relate to the Water Agencies (RD 1000 and Natomas Mutual).

A. LAND USE AGENCIES® CONSERVATION MEASURES

- In addition to accepting and transferring to TNBC Mitigation Fees, and possibly land dedications,
as required under the NBHCP, the Land Use Agencies shall implement a variety of measures that will

~ avoid, minimize or mitigate the take of Covered Species (“Conservation Measures™). These Conservation

Measures shall be implemented or monitored by the involved Land Use Agency for development projects
as conditions in Urban Development Permits, as well as for publlcpm] ects sponsored by therespective
Land Use Agency '

1. Pre-Construction Surveys

Not less than 30 days ormore than 6 months prior to commencement of construction activities on
specific Authorized Development sites in the NBHCP area, a pre-construction survey of the site shall be

conducted to determine the status and presence of, and likely impacts to, all Covered Species on thesite.

However, pre-construction surveys for an mdmdual species may be completed up to one year in advance

- ifthe sole peried for reliable detection of that species is between May 1 and December3 1. The applicant
- seeking to develop land will beresponsible for contracting withqualified biological consultants to carry out

the pre-construction surveys, and as necessary, to implement specific take minimization, and other
Conservatiori Measures set forth in the NBHCP and approved by the Wildlife Agencies.

~

Theresults ofthe pre-constﬁiction Meys along with recommended take minimization measures

‘ shall.be documented in a report and shall be submitted to the Land Use Agency, USFWS, CDFG and
- TNBC. Based upon the survey results, the Land Use Permittees will identify applicable take avoidance and

other site specific Conservation Measures, consistent with this NBHCP, required to be carried out on the
site. The approved pre-construction survey documents and list of Conservation Measures will be submitted -
by the developer of the Authorized Development project to the apphcable Land Use Agency to

demonstrate compliance with the NBHCP.
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V-2 T : NATOMAS BASIN HCP — TAKE A VOIDANCE, MINIMIZATION AND MITIGATION'

Reconnaissance level surveys should be conducted prior to species specific surveys to determine
what habitats are present on a specific development site and what, ifany, moreintensive survey activities
should be conducted to accurately determine the status of the Covered Species on the site. It shall be the
obligation ofthe developer/ Jandowner to complete July 25, 2002such surveys and the Land Use Agency
Permitees’s responsibility to ensure the surveysiare properly completed prior to disturbance of habitat.

. Surveys shall be conducted by qualified personnel (e.g., persons with suitable biological, botanical, or

related expertise). Note: negative species- spec1ﬁc survey results genérally do not obviate the requirement

to implement minimization measures prescrib ed in the revised NBHCP where a pre-construction survey '

indicates that hab1tat for a particular listed spec1es exists onsite..
‘\
!
2. Preservation of the Area Adjacent to Fisherman’s Lake

'

Fisherman’s Lake and portions along bothsides a.rfe and will continue to be, owned and managed

by RD 1000. Also, RD 1000 has an easement on portions of the land along the east side of Fisherman’s " -

Lake. The easement was granted for flood control purposes and all uses not inconsistent with flood control
were reserved to the land owner. The City shall create a buffer on the City side of Fisherman’s Lake.
Towards that end, the City of Sacramento approved the necessary action in June 2003 to amend the North
Natomas Financing Plan to include the buffer area along Fisherman’s Lake in the Land Acquisition Program
(i.e., development impact fees will be increased to fund acquisition of the buffer area). The buffer area will
be managed by TNBC ' ] -

Accordmg to the. Clty s North Natomas Commumty Plan, the buffer area along Fisherman’sLake
is a 250 foot wide land area stretching from Del Paso Road to El Centro Road on the City side of
Fisherman’s Lake, a portion of the West Dram The east side of Fisherman’s Lake is in the City of
Sacramento and the west sideis in the umncorporated portion of Sacramento County. Pursuant to the
Settlement Agreement, the City has agreed to initiate a North Natomas Community Plan amendment to
potentially widen the agricultural buffer along the City side of Fisherman’s lake to 800 feet wide..

Asof July 2002, TNBC owns 136 acres of Mitigation Land on the Sacramento County side of
Fisherman’s Lake, in partial compliance with the City of Sacramento’s Settlement Agreement that requires
acquisition of 250 acres of Mitigation Land in- Zone 1. :

Giant garter snakes, Swainson’s hawks and other dlovéred Species inhabit the Fisherman’s Lake
area, aportion of the West Drain. According to the 2000 Annual Survey Results for thie Swainson’s Hawk,
dated September 2000, prepared by the Swamson s Hawk Technical Advisory Committee, there are three
nests along Fisherman’s Lake. No data was avaﬂable for thenests in 1998; 3 young were fledged from two
of the nests in 1999; and two of the three nests were inactive and the third nest was active but failed to
fledge any young in 2000. Also, Figure 5 in the 2000 Field Season Report for the Giant Garter Snake,
dated December 21, 2000 and prepared by USGS, 1nd1cates the use of Fisherman’s Lake by giant garter
snakes. : .
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3. General Measures to Minimize Take

. In order to generally minimize the impacts of development on Covered Species, the City of
Sacramento and Sutter County shall impose the following requirements on Authorized Development when
approving Urban Development Permits within the Natomas Basin:

a. Tree’Preservati'on; Valley oaks and other large trees should be preserved whenever

possible. Preserve and restore stands of riparian trees used by Swainson’s hawks and
other animals for nesting, paﬁiéularly adjacent to Fisherman’s Lake,

b. Native Plants: Improve the w11d11fe valuejof landscaped parks buffers and developed
areas by planting trees and shrubs which are natlve to the Natomas Basin and therefore are -
used by native animals.

c. Protect Raptor Nests: Avoid theraptor nesting season when scheduling construction near
nests. Specific avoidance criteria are set forth in the species specific measures later in this
chapter. ‘ :

d: Protected Plant/ Animal Species, élsoreferred to as “Special Status Species™: Search for
protected plants species during flowering season priorto constructlon and protected animal
species-during the appropriate season.

4. Measures to Minimize Take of Vernal Pool S“pecies

Vemal pool resources within the Natomas Basin are'limited to small pools generally located inthe
far eastern portion of the Natomas Basin. Intact vernal poo! complexes are not known to occur within the
City or the Sutter County Land Use Agencies’ Permit Areas. However, itis possible that isolated vernal
pools exist within the Permit Areas of the City and the County and, therefore, would be subject to
disturbance by Authorized Development or other Covered Activities. -

Vemal pool resources within the City and the Sutter County Permit Areas shall be identified prior
to disturbance through pre-construction surveys and otherbxolo gical investigations. Such resources shall
be discovered either through the early CEQA project rev1ew (required for general plan, specific plan,
rezone, subdivision and other discretionary approvals of the Land Use Agencies) or during the pre-
construction surveys required under the NBHCP. The following measures shall be implemented by the
Land Use Agencies prior to issuance of Urban Development Permits when public or private development
projects are proposed for areas that may suppert wetlands and/or vernal pool speeies. (Note: The
following mitigation measures do not replace or exempt an applicant from applying for and
complying with Section 404 of the Clean Water Act and the related Section 7 consultations with
USFWS in the event such resources are determined to be subject to Section 404. Rather, these
mitigations set the standard for mitigation.of vernal pool resources. in the NBHCP area.)

i
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General Biological Survey and Information Required.

In the event a biological reconnaissance survey or the pre-construction survey identifies that vernal
pool resources are on-site, a vernal pool species specific biologi cal assessment must be provided
by the developer to the Land Use Agency during the appropriate season (as established by
- USFWS) to determine the type and abundance of species present. The species specific biological
assessment must include a USFWS-approved plant survey prepared by a qualified field biologist
and shall list the methods of field analysis, condition of habitat, size and acreage of direct and
indirect impact (as defined by seasonal inundation and hydric soils and other appropriate
characteristics), and species present.’ T'he biological species survey shall cover all vernal pools,
swales, and other seasonal wetlands capable of supporting vernal pool species within 250 feet of
- project activities, and shall identify both potential direct and indirect effects of the development.
Standards for the survey shall be in accordance with the USFWS Interim Survey Guidelines to
Permittees for Recovery Permits under Section 10(a)(1)(A) of the Endangered Species Act for -
the Listed Vernal Pool Bfanchiopods (April 19, 1996) or the most recent approved USFWS
survey guidelines for vernal pool species (Appendix L). This assessment must be submitted with
the urban development permit apphcatlon and priorto approval of an Urban Development Permit
by the Land Use Agency.

Ifitis determined that wetland and/or vernal pool resources would be d1sturbed bya pro; ject, then
take of vernal pool associated Covered Species would be covered under the NBHCP, subject to
the following 11In1tat1on and guidelines:

(1)  Wheresite investigations indicate vernal pool species may occur, the developer shall notify
the Land Use Agency regarding the potential for impacts to vernal pool species. Such
notification shall include biological data (see Section (a) above regarding biological -
information required) adequate to allow the Land Use Agency, and the USFWS and
CDFG to determine the potential for impacts to vernal pool species resultmg fromthe
proposed development. ‘

2) Following notification by the Lénd Use Agency, USFWS and CDFG shall identify specific '
measures required to avoid, minimize and mitigate impacts to vernal pool species to be
implemented prior to disturbance and in accordance with adopted standards or established
guidelines (e.g., the USFWS programmatic biological opinion for vernal pool species
attached as Appendix G as it may be amended from time to time). If vernal pool species
are found within proposed project areas; the project proponent shall coordinate with the
USFWS and CDFG to ensure conservation measures are incorporated to avoid and
protect the sensitive plant species. In some cases, USFWS and CDFG may require
complete avoidance of vernal pool species, such as where Covered Species such as

" slender orcutt grass, Sacramento orcutt grass, Colusa grass and/or vernal pool tadpole
shrimﬁ are found tobe present; Suchmeasures shall be identified by USFWS and CDFG
April 200!3
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within 30 days or as soon as possible thereafter of notification and submittal of biological
data to the agencies by the Land Use %gency.

3) The requirement by USFWS to preserve a vernal pool within development would be
based on identification of an intact vernal pool with minimal disturbance where the
presence of one or more of the following species is recorded: slender orcutt grass,
Sacramento orcutt grass, Colusa grass, or vernal pool tadpole shrimp.

Prior to requiring on-site preservation of'a vernal pool area, USFWS shall consider the
suitability of the vernal pool as TNBC Mitigation Lands. No such preservation requirement
. shall be made unless the vernal pool is a suitable site for TNBC Mitigation Lands. Such
g ‘ vernal pool areas, including any required buffer land dedication, shall apply toward the

Land Acquisition Fee component of the development project’s NBHCP mltlgatlon
obligation.

b. Mitigation Stratecnes Vernal pool resources identified through site specific investi gatlons shall be
mitigated in one of three general approaches as described below

(D) Avoidance and Preservation On-Site as a Means to Minimize Impacts’

In the event USFWS requires on-site preservation in accordance with Section a.3 above, on-site
. mitigation shall be required. In the event USFWS does not require on-site mitigation, a developer
@ or private land owner may still propose to dedicate fee title or conservation easement for that
portion of the property with vernal pool resources and an associated 250-foot buffer surrounding
the vernal pool resource to the TNBC. Acceptance of the offer to dedicate shall be subject to
review and approval by the Land Use Agency, TNBC Board and the Wildlife Agencies. The
TNBC Board and the Wildlife Agencies shall consider the location, connections, species present, .
condition of the proposed site to be dedicated, and may decide to accept the dédication in lieu of
payment of the Land Acquisition Fee portion of the NBHCP Mitigation Fee for the affected
acreage. TNBC Board may accept or decline the offer based on the balance of habitat needs and
thebiological goals of the HCP. If the dedication is accepted, a reduction in the Land Acquisition
Fee portion of the habitat Mitigation Fee shall be granted the developer for the portion (calculated
on an acreage basis) of the site permanently présewed by easement or dedication. However,
habitat Mitigation Fees, in full, must be paid on the remaining developable acreage on the site, and
all fees other than Land Acquisition Fees shall be paid for all acres on the site. Additional
conditions to preserve the biological integrity of the site (such as reasonable drainage conditions)
may be imposed by the Land Use Agency in consultation with TNBC and the TAC.

=

In the event the developer does not support on-site preservation or TNBC does not accept the
offer to dedicate, then one of the following mitigation approaches shall be employed.

April 2003

BE




T
———

V-6

i @

NATOMAS BASIN HCP — TAKE /;iVOIDANCE, MINIMIZATION AND MITIGATION

{
|

Construction Period Avoidance and Relocation of Vernal Pool Resources.
. 1 .

Relocation of vernal pool resources and commencement of Authdrized Development shall -

be subject to the following mitigation measures will be required: -

(8 No grading? developmentgor modification of the vernal pool site or the buffer area

extending 250 feet around the perimeter of the vernal pool site may occur during
the vernal pool “‘wet” season as identified by USFWS. Protective fencing shall be
established around the perimeter of the vernal pool site and the buffer area during
the vernal pool wet season. ' ‘

(b)  Inconsultation with TNBC and the TAC, soils and cysts from the vernal pool may

berelocated as soon as practicable during the dry season to a suitable TNBCor
other reserve site provided the relocahon/recrea’uon site1s approved by TNBC
and the USFWS.

Ifitis not’practicable torelocate vernél pool resources, and/or TNBC or USFWS determine that
TNBC does not have a suitable reserve site for relocation of resources, then the applicant shall follow the
mitigation approach outlined in Section (3) below.

3

Payment Into a USFWS Approved Conservation Bank.

In the event all of the above approachies are not appropriate for the site, the Land Use

~Agency shall require the developer to purchase credits from a USFWS-approved

mitigation bank in accordance with the standards set forth in the following Table V-1.
USFWS shall determine the type and amount of credlts to be purchased based on the

~ impacts assoc1ated with the development

M1t1 gatlon ratios for credits dedicated in Service- approved mitigation banks or for acres
of habitat outside of miti gatlon banks shall be as follows:

TABLE V-1
MITIGATION RATIOS

Bank | Non-Bank ||’

Preservation | 2:1 -~ 3:1

Creation | 1:1 | 2:1
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Preservation Component: For every acre of habitat directly orindirectly affected, at least
two vernal pool credits will be dedicated within a Service-approved ecosystem
preservation bank, or based on Service evaluation of site-specific conservation values,
three acres of vernal pool habitat may be preserved on the project site or on another non-
bank site as approved by the Service. '
Creation Component: For every zicre ofhabitat directly affected, at least one vernal pool
creation credit will be dedicated within a Service-approved habitat mitigation bank, or
based on Service evaluation of site-specific conservation values, two acres of vernal pool
habitat created and monitored on the project site or on another non-bank site as approved
by the Service. '

S. Measures to Reduce Take for Indiviﬂual Spe?cies

 Identified below are specific measures that will be imposed as conditions on Urban Development
Permits orimplemented for public works projects, and enforced by the Land Use Agencies to mitigate,
minimize and avoid take of each NBHCP Coveted Species, as related to urban development. Specific
measures to avoid, minimize and mitigate take resdlﬁng from TNBC and Water Agency C_overéd Activities
are provided in Sections V.B and V.C., respectively.

a. Measures to Reduce Take of Giant Garter Snake

!

(1)

2y

)

Within the Natomas Basin, all construction activity involving disturbance of habitat, such
as site preparation and initial grading, is restricted to the period between May 1 and
September 30. Thisisthe active period for the giant garter snake and direct mortality is
lessened, because snakes are expected to actively move and-avoid danger.

Pre-construction surveys for giant garter snake, as well as other NBHCP Covered
Species, must be completed for all development projects by a qualified biologist approved
by USFWS. Ifany giant garter snake habitat is found within a specific site, the following
additional measures shall be implemented to minimize disturbance of habitat and
harassment of giant garter snake, unless suci:h projectis specifically exempted by USFWS.

Between April 15 and September 30, all irfigation ditches, canals, or other aquatic habitat
should be completely dewatered, with no puddled water remaining, for at least 15
consecutive days prior to the excavation or filling in of the dewatered habitat. Make sure
dewatered habitat does not continue to support giant garter snake prey, which could detain
or attract snakes into the area. If a site cannot be completely dewatered, netting and
salvage of prey items may be necessary. This measure removes aquatic habitat component
and allows giant garter snake to leave on their own.

April 2003 ;.
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For sites that contain giant garter snake habitat, no more than 24-hours prior to start of
construction activities (site prepa;ration and/or grading), the project area shall be surveyed
for the presence of giant garter sﬂ'a.ke If construction activities stop on the project site for
aperiod of two weeks ormore, anew giant garter snake survey shall be compl eted no
more than 24-hours prior to the re-start of construction activities. :

Confine clearing tothe mim'mal area necessary to facilitate construction activities. Flagand
designate avoided giant garter snake habitat within or adjacent to the project as
Environmentally Sensitive Areas. This area shall be avoided by all construction personnel.

Construction personnel completing site preparation and grading operations shall receive
USFWS approved environmental awareness training. This training instructs workers on
how to identify giant garter snakes and their habitats; and what to do if a giant garter snake
is encountered during construction act1v1t1es During this training an on-site biolo glcal
momtor shall be designated.

Ifalive giant garter snake is found during construction activities, immediately notify the
USFWS and the project’s biological rnomtor The blologlcal monitor, or hls/her assignee,
shall do the following:

"(a) Stop construction in the vicinity of the snake. Monitor the snake and allow the

snaketo leave on itsown. The monitor shall remain in the area for the remainder
ofthe work day to make sure the snake is not harmed orifit leaves the site, does
notreturn. Escaperoutes for giant garter snake should be determined in advance
of construction and snakes should always be allowed to leave on their own. Ifa
giant garter snake does not leave on its own within 1 working day, further
consultation With'USFW Sis required.

Upon locating dead, injured or sick threatened or endangered wildlife species, the
Permittees or their designated agents must notify within 1 working day the Service’s
Division of Law Enforcement (2800 Cottage Way, Sacramento CA 95825) or the
Sacramento Fish and Wildlife Office (2800 Cottage Way, Room W-2605, Sacramento,

CA 95825, telephone 916 414-6600). Written notification to both offices must be made-
within 3 calendar days and must include the date, time, and location of the finding ofa

specimen and any other pertinent information.

-‘ f
Fill or construction debris may beused By giant garter snake as an over-wintering site.
Therefore, upon completion of. constructlon activities remove any temporary fill and/or
construction debris from the site. Ifthis material is situated near undisturbed giant garter
snake habitat and it is to be removed between October 1 and April 30, it shall be

April 2003
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U

inspected by a qualified biologist to assure that giant garter snake are not using it as

hibernaculae. {

(10)  No plastic, monofilament, jute, or similar erosion control matting that could entangle snakes
will be placed on a project site when working within 200 feet of snake aquatic or rice
habitat. Possible substitutions include coconut coir matting, tactified hydroseeding
compounds, or other material approved by the Wildlife Agencies.

(11)  Fenceswill be constructed along the shared boundary of urban development and the North
Drainage Canal and the East Dralnage Canal within Sutter’s Pérmit Area subjectto the
following guidelines: :

(a) A minimur of 100 feet will be provided from fence-to-fence and access
to the canals shall be limited by gates .

(b) A snake deterrent will be placed along the fences on the North Drainage

' Canal and the East Drainage Canal (i.¢., fence construction that restricts
snake movement or an appropriate vegetative barrier either inside or
outside of the boundary fence). The design of the deterrent shall be
subject to approval by the Wildlife Agenmes

(c)  Thespecific fence/snake barrier design adjacent to a given development
' will be determined within Sutter County’s review of the proposed
development and the fence/barrier shall be installed immediately after site

~ grading is complet«;'ad.

(12) Atthetime of urban development along the North and East Drainage Canals, Sutter shall
consult with the Wildlife A gencies to determine design strategies that would enhance
conditions for giant garter snake movement through the North and East Drainage Canals.
Possible strategies may include expanded buffer areas and modified canal cross sections
if such measures are, in thé determination of Sutter and the Water Agencies, foundtobe
feasible.

b. Measures to Reduce Take of Swainson’s hawk

i
'

Measures to Reduce Cumulative Impacts to Foraging Habitat

(1) . Tomaintain and promote Swainson’s hawk habitat values, Sutter County will not obtain’
.coverage under the NBHCP and incidental take permits, nor will Sutter County grant
Urban Development Permit approvals, for development on 1and within the one-mile wide
Swainson’s Hawk Zone qdj acent to the Sacramento River. The City of Sacramento has

Aprii 2003
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Measures fto Reduce Nest Disturbancq

,

NATOMAS BASIN HCP — TAKE AVOIDANCE, MINIMIZA TIONANZb MITIGATION

limited its Permit Area within the Swainson}s Hawk Zone'to the approximately 252 acres
located within the North Natomas Community Plan that was designated for urban

development in 1994 and, likewise, will not grant development approvals within the

Swainson’s Hawk Zone beyond this desig’nate_d 252 acres. It should be noted that of
these 252 acres of land inthe Swainson's Hawk Zone, about 80 acres will be a 250 foot
wide agricultural buffer along the City's side of Fisherman's Lake. Should either the City

- or the County seek to expand NBHCP coverage for development within the Swainson’s

Hawk Zone beyond that described above, granting of such coverage would require an
amendment to the NBHCP-and permits and would be subject to review and approval by
the USFWS and the CDFG in accordance with all applicable statutory and regulatory
requirements.

Because the effectiveness of the NBHCP’s Operating Conservation Program (OCP)
adequately minimizes and mitigates the effects of take of the Swainson’s hawk depends
substantially on the exclusion of future urban development from the City’s and Sutter
County’s portion of the Swainson’s Hawk Zone, approval by the City of future urban
development (i.¢., uses not consistent with Agricultural Zoning) in the zone beyond the 170
(252 acres minus 80) acres identified above or approval by Sutter of any future urban
development in the Swainson’s Hawk Zone would constitute a significant departure from
the Plan’s OCP and would trigger a reevaluation of the City’s and/or Sutter’s Permits and
possible suspension or revocation of the City’s and/or County’s permits.

(1)

)

Prior to the commencement of development activities at any development site within the
NBHCP area, a pre-oonstructlon survey shall be completed by the respective developer
to determine whether any Swainson’s hawk nest trees will beremoved on-site, or active
Swainson’s hawk nest sites occur on or within %2 mile of the development site. These
surveys shall be conducted according to the Swainson’s Hawk Technical Advisory
Committee’s (May 31 2000) methodology orupdated methodologies, as approved by
the Service and CDFG, using expenenced Swainson’s hawk surveyors.

If breeding Swainson’s hawks (i.e. exhibiting nest buildin_g or nesting behavior) are
identified, no new disturbances (e.g., heavy equipment operation associated with
construction) will occur within % mile of an active nest between March 15 and September
15, oruntil a qualified biologist, with concurrence by CDFG, has determined that young

have fledged or that the nestis no longer occupied. Ifthe active nestsiteislocated within -

1/4mile of existingurban development, the no néw disturbance zone can be limited to the
1/4 mile versus 2 mile. Routine disturbances such as agncultural activities, commuter
traffic, and routine facility maintenance activities within 2 mile of an active nest are not
restricted.

April 2003
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SENT VIA FACSIMILE and U. S. MAJL,

Waync White, Field Supervisor

United States Fish and Wildlife Service
2800 Cottage Way, W-2605.
Sacramento, California 95825
Facsimile: (916) 414-6711

Re: Comments on Draft Natomas Basin Habitat Conservation Plan and EIR/EIS

Dear Mr. White: S

We provide thesc comments on the Draft Natomas Basin Habitat Conservation
Plan ("Draft NBHCP") and Draft Environmental Impact Report/Environmental Impact
Statement ("Draft EIR/EIS") on behalf of AKT Development. Curtently, the City of
- Sacramento is processing an EIR for AKT's West Lakeside project,. West Lakeside is
located just outside the City limits and the area covered by the North Natomas

Community Plan ("NNCP"), north of Del Paso Road. AKT is seeking to annex the area
to the City.
i We are concerned that the Draft NBHCP appears to be making land use
determinations that are not supported by biclogical principles. For instance, we are
concemned that the Draft NBHCP unnecessarily caps development in the City at levels
121 | adopted in 1994, without providing a biological rationale. Such an approach will likely
hinder the City’s land use planning. We believe that an HCP that contemplates current -
and reasonably foreseeable planning will provide greater administrative efficicncy.
L resulting in betier prolection for special status species.

. I . : .
i The Draft NBHCP acknoiwledges that habitat value will vary throughout the
basin. One of the underlying principlecs for establishing the Draft NBHCP’s mitigation
ratio is that the habitat valuc of the land preserved will exceed the habitat value of the -+~
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Wayne White, Field Supervisor
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land developed. This principle does not cease to apply above a certain acreage of
development. From a biological perspective, therefore, there is no difference between a
level of development contemplated in the 1994 NNCP and other development currently
in the planning process. Nor is this approach necessary 1o sausfv the ruling in National
L Wildlife Federation v. Babbitt.

We are also concerned that the Draft NBHCP arbitrarily limits the City’s ability to
annex. The Draft NBHCP doces not purport to establish which lands can be devetoped,
but specifically states that annexation of West Lakeside would trigger the need to amend
the permit, The amendment wouid be necessary even if development of West Lakeside
1 would not exceed the City’s development quota.’ Other areas can be annexed without
- triggering the need for an amendment to the NBHCP.

] 'AKT Development has been working with the City on the West Lakeside project
for years. Additionally. West Lakeside is located within the City’s sphere of influence in
the draft of the City’s General Plan Amendmerit and Comprehensive Annexaticn Plan,
We acknowledge that the City’s take permit would have to be amended upon annexation
of West Lakeside. Allernativcly, AKT may pbiain an incidental take permit through the
Section 7 consultation process. Hcm ever, we believe the Draft NBHCP should be
flexible enough to include West Lakeside within the City’s take permit without the

L additional administrative hurdles co‘ntemplat_ed by the current Draft NBHCP.

i Land use agencies must retain the ability to amend their land use plans. By
capping the number of acres that can be developed in each jurisdiction and hindering
“ futuré annexations, the Draft NBHCP mt’nngﬂ on this ability.

i ‘We also have noticed a ﬁ.w arcas of thc Draft NBHCP that need clarification.
First, the Draft NBHCP repeatedly notes the existence of a 250-foot buffer along
Fisherman’s Lake established by the NNCP. This is inaccurate. While the NNCP
established a 250-foot buffer along the north edge of the plan. the buffer along the

. western edge, including Fisherman’s Lake is 200 feet.

i Addmonaily. the Draft NBHCP makes reference to a "Swainson’s hawk zone”
{("SHZ") along the Sacramento River. Whlle ihe City’s draft General Plan Amendmcnl

'/ Furthermore, the Draft NBHCP arbitrarily establishes that an amendment. as’
opposed 10 a revision. would be required upon annexation without any blologxcal
evidence that annexation would affeét species in a significant way.
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' and Comprehensive Annexation Plan indicates an interest in establishing a 1-mile wide
1127 | corridor along the Sacramento River, such a’SHZ has not yet been established by City
- Lplanning. The Draft NBHCP should be updated to address these clarifications.

'AKT Development hopes to work cobperatjvely with the wildlife agencies
throughout the processing of its application to annex into the City, and ulumately, to be
included in the NBHCP. Thank you for con51der1ng these comments.

Very truly vours,

- - -

Tina A. Thomas

cc:  Vicki Campbell. Chief, Conservation, Planning Division, U.S. Fish & Wildlife
Office - ' o

Tem Hutchings, Director, Sacramento County Planning Department

Gary Stonchouse, Director, Sacramento City Planning Department

Carol Shearly, Natomas Unit Manager, Sacramento City Planning Department

2090614R008 ;
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between two incorporated, developed areas of the City. If or when the Cit—y approves an
annexation that is not dddressed in the NBHCP thelarea to be annexed must comply with
all state and federal. regulahons, including CEQA NEPA, CESA, and ESA.

1
P

Response to Comment 112-4

The West Lakeside project is discussed Lmder Master Response 4 (Cumulahve Impacts),
mcludmg its status relative to the General Plan Amendment and Comprehensive
Annexation Program: In addition, also see Master Response 3 (Joint Vision) and 112-6 below.
Response to Comment 1125 ; f

The NBHCP does not cap the number of acres that can be developed, and the Land Use
Agencies have not abdicated their land use;authority (see Response to Comment 113-11 for
additional information). Also see Master Résponse 3 (Joint Vision) for a discussion of how

future annexations would be considered consistent with federal, state, and local laws.
i |

i

Response to Commenti12-6 - - . - E

The West Lakeside project is located out51de the C1ty limnits, north of Del Paso Road and on
the east side of the portion of the West Drain known as Fisherman's Lake. Because the area
is not.a part of the North Natomas Community Plan area and therefore riot subject to the
requirements of the NNCP, it is not known what the relationship of the project area and the
agricultural b_uffer is to be at this time. However, it is expected that a similar relationship
would exist between the project area and Fishermari’s Lake as the irban project area south
of Del Paso Road and Fisherman’s Lake when/ 1f the West Lakeside area is annexed into the

City. : i,

In an Inter Office Memo dated May 30, 2002, Wﬂhapi Carnazzo, Chief Assistant City
Attorney, completed a document search of all relevant North Natomas documents related to
the width of the agricultural buffer along the western side of the North Natomas
Community Plan area, including Fisherman’s Lake; In his memo, Mr. Carnazzo concluded
that “the governing documents are the various ed_1t10ns of the community plan, where
references to the westerly buffer width conmstently;spemfy 200 feet.” One of the obligations
of the 2001 Settlement Agreement related to the 1997 NBHCP federal litigation required the
City to initiate a North Natomas Financing Plan amendinent to widen the westerly
agricultural buffer from 200 feet to 250 feet “to be consnstent with the Mitigation Monitoring
Plan of the NNCP.” Such an amendment of the Fmancmg Plan was completed in June 2002.
The other conclusion reached by Mr. Carnazzo’s memo is that the agricultural buffer starts
at the City limits (the western edge of the Permit Area) approximately the centerline of
Fisherman's Lake. References to the 250-foot-wide buffer in the NBHCP and EIR/EIS will be
clarified to be consistent with the oplmon of the C}uef Assistant City Attorney. -

Response to Comment 1127 - |

‘The 1997 NBHCP estabhshed a one-mile Swamsonfs Hawk Zone along the Sacramento
River (p. IV-26 of the 1997 NBHCP). The 1997 NBHCP was drafted with the anticipation that
Sacramento County would also be using the HCP ds the basis upon which to seek an
incidental take permit. The County did not seek such a perrmt in 1997, nor has it indicated - 1t ‘
is seeking take coverage outside the MAP area.

!

. ‘ , j :
nar NATOMAS RASINHCP SAC/61795/031060002(LETTERS,DOC)
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to:  Carol Shearly, Natomas ManagerThomas Lee, Deputy Cify Manager .
ccC: Karen Diepenbrock, Attorney at La\jﬁv
from: William P. Carnazzo

re:  Width/Location of Agricultural Buffer on W,esferly Edge of the NNCP Area

- date: July 16, 2002

| have completed review of the refevant North Natomas documents possibly containing
references to the agricultural buffer along the westerly edge of the NNCP area—and in
particular, along that portion of the West; Drainage Canal known as “Fisherman'’s Lake”.

My review included the following documents: ‘
1. Draft EIR, North Natomas Comprehensive Drainage Plan (December, 1996).
2. Final EIR, North Natomas Comprehensive Drainage Plan (March, 1997).

3. 1986 North Natomas Community Plan.

4. Draft EIR, 1986 North Natomas Community Plan.

5. Final EIR, 1986 North Natomas Community Plan.

6. Findings and Statements of Overrriding Considerations, 1986 North Natomas
Community Plan. A

7. 1994 North Natomas Community Plan.

. 8. Supplement to the 1986 North Natomas EIR.

9. Findings and Statements of Overriding Considerations, 1994 North Natomas
Community Plan.

10. Mitigation Monitoring Plan, 1994 North Natomas Community Plan.
11. Natomas Basin HCP (1997).

12."Implementation Agreement, Natomas Basin HCP

(1997). from the desk of...
.13. 1994 North Natomas Flnance Plan.. . ~ William P. Carnazzo
14. Nexus Study, 1994 North Natomas Finance Plan. Chief Assistant City {\ttomey
15. 1999 North Natomas Finance Plan Update. - Nin?;%ﬁgg{ngy'? ﬂfggg
, ouile
:J ?3 d!;lte:us Study, 1997 North Natomas Ftnance Plan Sacramento, CA 95814
17. 1986 North Natomas Settlement Agreement (916) 264-5346

18. 2001 North Natomas Settlement Agreement. : ‘ Fax: (916) 264-7455.
) ; "~ wecarnazzo@cityofsacramento.org



!

The results of my inquiry are set forth below. | ha\lle attached a copy of all pages excerpted
from the various documents. . |

A. ~Documents h_avmq no relevant réferences to the buffer. The following
documents contain no relevant reference to the buffer:

The Draft and Final EIRs for the Comprehensive Drainage Project.
- The Natomas Basin HCP and Implementation Agreement.

The 1994 North Natomas Finance Plan and Nexus Study,

The 1999 North Natomas Finance Plan Nexus Study.

The 1985 North Natomas Settlement Agreement.

o wh s

B.  Documents containing references.to the location and/or width of the buffer.

1. 1986 NNCP.

a. Figure 3. This map shows the westerly buffer located to the east of
Fisherman'’s Lake. The map |s not helpful as |t is a schematic of poor
quality.

b. Page 12, Table 2. The “greenbelt” is listed as 770 net acres. The
pertinent footnote states: “Refers to greenbelt abutting agriculture on -
the norther and western borders of the incorporated study area.”

c. Page 59. A policy statement is made: “To create a strong edge
between the community and adjacent areas of permanent agriculture,
develop a greenbelt along the norther and wester boundaries of the
incorporated portion of the planning area.”

- d. Page 103. The page 59 policy statement is repeated. Another policy
statement is made: The greenbelt will average in width 500 feet to
separate residential and agricultural uses.”

e. Page 116. A statement is'made regarding the source of the 500 foot
width: “According to:information from the County Agricultural
Commissioner, a buffer of 500 feet in width will meet this objective.”

2. 1986 NNCP Draft EIR.

a. Exhibit A-14. This is.a spreadsheet showmg the greenbelt area
associated with a variety of alternatives and positions. The relevant
footnote states: “Refers to greenbelt abutting agricutture on the
norther and western borders of the incorporated study area.”

b. Exhibit A-20. Anothér spreadsheet depicting greenbelt area
associated with 5 alternatives. The relevant footnote is the same as
the previously mentioned note.

c. Exhibit A-21. This is a land use map for Alternative A (no
project),which shows a buffer on the east side of the westerly city
boundary, in the vicinity of Fisherman's Lake.

d. Page D-53. There is a discussion of the relative benefits of buffers
and their management.
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Page D-57. There is a dis’cusls'icm of the need for buffers.
Page H-48. There is a discussion of buffers in general, and a
reference to them as “land abutting agriculture on the northern and
western borders of the incorporated study area.”
Page L-78. There is a statement that: “Criteria for determining the
width and use Ilmltatlons of the buffer area include compatible low

intensity, unmhablted uses such as open space/recreation or public
utility uses.”

1986.NNCP Final EIR.
da.

Page 221. Thereis a general dlSCUSSIOl‘I of the buffers in a response
to.a comment.

1986 Findings and Statement of Overriding Considerations.

a.

b.

Page 105. Open space buffers are proposed as a mitigation _
measure “where the Study Area is contiguous to agricultural lands.”
Page 183. The following statement is made: “The buffer area should
be wide enough to effectively separate the conflicting land uses and”
should only contain compatible non-agricultural uses. Accordingto
information from the County Agricultural Commissioner, a buffer of
500 feet in' width will meet this objective. Inclusion of drainage canals,
freeways, artererial streets, utility corridors, etc., could lower the net
acreage that would be needed in the buffer areas.”

1994 NNCP.

a.

Page 10. Table 1 contains a reference.to “Ag and Fwy Buffers”,
listing the acreage as 320.9, Regarding the agricultural buffers,

+ footnote 5 states: “Refers to ag buffers on the N and W borders of the

study, but not ag land.”

Page 11. Table 2 is similar to Table 1, with the same footnote.

Page 52. There is a statement that “Open Space includes
agricultural buffer areas along the north and west boundaries of the -

“plan area.’

Page 53. Table 13 shows Agncultural Buffer at 195.9 acres. Footnote
5 states: “Includes acreage along west and north boundaries of the
plan used to buffer the agricultural uses from the urban uses.”

Page 55. Figure 14 depicts a buffer along the westerly edge of the
NNCP area, of undetermined width. Although the map is a schematic,
the buffer appears to be located inside of the cnty limit, east of the
West Canal.

Page 58. There is a policy statement regardlng creation of linear
open space to buffer agricultural lands.

Page 9. There is a statement that: “The buffer along the west side of
the plan area is 200 feet wide and allows the same uses as the
northern buffer.”. ‘ .

Page 82. There are the following statements: "Deveiop a greenbelt
along the northern and western boundaries of the planning area..

I
!
!
i
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J-

k.

m.;

and “The greenbelt v{/fill be a minimum of 250 feet in width, not -
including the Elkhorn Boulevard right.of way and irrigation canals and

maintenance roads on the ne'rth side of Elkhorn, which brings the total
- width to 500+/- feet.” Observation: this statement is ambiguous.

It is not possible to tell whether the 250 feet width refers only to
the northern buffer or is mtended to refer to both.the northern
buffer and the western buffer

‘Supplement to the 1986 NNCP EIR

Page 2.0-5. Menticn is made of the use of the buffer as open space.
Appendix A, page 10. This is a chart showing the buffer to be 320.9

‘acres (net), with a footnote similar to those quoted above.

Appendix A, page 55 Figure 14 depicts the buffer as being along the
westerly city boundary near Fisherman'’s Lake. It is shown inside the:
city limit, to the east of the West Canal.

Appendix A, page 58. The buffer is described as 200 feet in W|dth
Appendix A, page 821. The same amblguous statement is made

(see 4.h. above).

Fmal Supplement to the 1986 NNCP EIR.

a.

" b.

a.

Page 2. There is a statement in a comment letter that “Many
communities have conmdered 300 feet as a sufficient buffer...

“Letter 2.” In a respanse to a letter from the Department of
Conservation, the following statement is made: “The buffer along the
west side of the plan area is 200 feet wide and allews the same uses
as the northern buffer :

' 1994 Findings and Statement of Overriding Consmeratlons

Page 13. The statement is made that “These measure require the
use of a greenbelt along the northern and western boundaries of the
Project area to create a strong edge between the community and
adjacent areas of permanent agriculture. This greenbelt must be a
minimum of 250 ft. in width, not mcludtng the Elkhorn Boulevard right-
of-way.” [Observation: these two sentences, when taken -
together, are ambiguous. The first sentence relates to both
buffers, and by itself is clear. The second sentence could be
interpreted as applying only to the Elkhorn buffer, but could

also mean that both buffers are to be 250 feet in width. This
conflicts with previous statements that the west side buffer is

to be 200 feet in W|dth ] |

1994 Mitigation Monltormg Plan

a.

Page 2. The statements quotéd in 7.a. above are‘repeated here.

1993 Draft NNCP. This draft plan was not adopted. The following statemeni




10.

1.

11.

appears on page 58: “The plan calls for an agricultural buffer along the north
and west boundaries of the plan are‘a The north buffer along Elkhorn
Boulevard includes a 250 foot wide strip of land along the south side of
Elkhorn Boulevard, the 136 foot wide public right-of-way of Elkhorn
Boulevard, and any maintenance road or irrigation canal on the north side of
Elkhorn Boulevard....The buffer along the west side of theplan area is 200

-feet wide and allows the same uses as the northern buffer.”

Land Use Map Attached to 1994 NN_CP. This map depicts the westerly
buffer as a 38.8 acre strip commencing at the easterly edge of the West
Drain. There is no explanation as to why it commences at that point, as

opposed to the center of the canal whlch is the city boundary.

| 1999 North Natomas Fmancmg Plan.

a. Figures I-4 and IV-2. These figures show the ‘Ag and Freeway
Buffers” as acqwsmons under the “Public Facilities Land Acquisition

. Fee.”

b. Page IV-18. Agricultural buffers are named as part of the public land
to be acquired under the Land Acquisition Program and Fees.

C. Page V-1. In the introduction, buffers.are named as being part of the
land acquisition program.
d. Page V-3. The statement is made that “Open space and land buffers

are required throughout the area along the I-5 and 1-80 freeways, as
habitat buffers along Fisherman's Lake, as a buffer to agricultural
land along the south side of Elkhorn Boulevard and open space along
the western City limits. [Observation: this statement is somewhat
inaccurate in its dep|ct|on of the nature of the buffers.]

e. Page V-5, figure V-1. This map appears to depict the westerly buffer
as beginning at the city limit'line. However, the map is not intended to
be precise; rather, it is |llustratlve only and relates to financing plan
issues.

f. Page V-6, Figure V-2. This chart includes 105.2 acres of agricultural
buffer in the estimates of land acquisition cost.

g. Page F-1, figure F-1. This chart includes 85.75 acres of agricultural
buffer. There is no explanatron of the acreage difference between this
chart and Figure V-2. . ; :

|

2001 HCP thlgatron Settlement. On page 12, the following statement is

made: “City agrees to initiate (1) an amendment to the NNFP to provide for

the acquisition of an expanded buffer of 250 feet (i.e., 50-foot increase along
the East side of Flsherman s Lake (to be consistent with the Mitigation

,Monrtorrng Plan for the North Natomas Community Plan)....

|

Conclusions. Based on the above mformatlon it IS reasonable to conclude;

+
i
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As to the location of the westerly buffer, virtually all text references specify

. that is to be located “along the westlerly edge” of the plan area. The 1994
- NNCP map places it at the easterly ledge of the West Drain, without

explanation. Other diagrams, although fuzzy and poorly drawn, appear to
place the buffer at the westerly edge of the West Drain, again without
explanation. The latter location does not appear reasonable, as it would
amount to the city dictating land use outside of its jurisdictional boundary.
The 1994 map conflicts with the uniform references found in the text of the
various documents reviewed. The most logical location appears to be to the
middle of the West Drain, since that is the city boundary and comports with
the text references placing the buffer “along” the westerly edge of the plan
area—which would be the CIty boundary.

| As to the size of the westerly buffer, the ambiguities outlined above create an

issue as to whether the buffer is 200 feet or 250 feet in width. While the
settlement agreement appears to require processing of a plan amendment -
to settle the issue, the governing documents trump implementation
documents if they conflict. The governing documents are the various editions
of the community plan, where references to the westerly buffer width

.consistently specify 200 feet. The ambiguity found in the implementation

documents (the findings and the MMP}, which lump the Elkhorn and westerly
buffers together at 250 feet each, stemmed from an erroneous reading of the
community plan by staff and/or consultants
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AGREEMENT TO SETTLE LITIGATION

THIS AGREEMENT TO SETTLE LITIGATION (the “Agreement”) is entered into as of .
May 10, 2001 (the “Eﬁ“ectwe Date™), by and among Nanonal Wildhfe Federatlon Envuonmental
Council of Sacramento Friends of the Swamson S Hawk, Mountain Lion F ou.ndanon, Planmng
and Conservation League, and Sierra Club (gpllechvc;ly, “Plaintiffs”), the City of .Sacramento, a- .
municipal cdrnor;.tion (f‘City”), antl Natomas‘Estates, }LLC, successor in interest tb Kauﬁnanf& |
Brond of Sacramento, Inc.? and .Kern.Schuma;cher (collectively, L‘Inter\iennr;DcVeloPers”)_ The'
City and Intervenor-Developers are referred‘té collectively below as “Respondents.” Plainﬁﬁs,

City and Intervenor-Dcyclopérs are referred to cplle;é_tivcly below as “Parties.”

_ RECITALS

A On December 31, 1997, the U S F ish and Wildl,fe Service (“Semcc”) 1ssued to

| C1ty an incidental take pcnmt (the “ITP” or “Ongmal ITP”) pursuant to Sectmn 10 of the Fedcral -
‘ Endangered_ S_pcctes Act, 16 US.C. § 1531 et‘seq.A(“FESA”), which ITP authqnzed the take of -
certain federally-protected species, including the giant garter snake (“GGS), in accordance with

| that certain habitat conser‘;ration plén 'commonly known as the Natomas Basin Habitat

Conservation Plan, dated Novembcr 1997 (thc ‘NBHCP” or “Original NBHCP”). The City had
apphed for the I'I'P based upon the Ongma.l NBHCP to facilitate the development of the North
Natomas area as set forth in its 1994 North Natomas Commumt‘y Plan ( ‘NNCP”) and in partuﬂ

~ satisfaction of the requm:mcnts of the Clean Watcr Act Sectmn 404 permit 1ssued by the Umted

States AImy Corps of Engmcers to the Sacrarnento Are:a Flood Control Agency (“SAF CA”) as

modlﬁed to allow. certain flood control improvements within the Natomas Basin.

-B. . Prior to its issuance of the ITP,;, the Service prepared, adopted, issued or entered

* into (a) an environmental assessment (“EA”} bursuant; to the National Environmental Policy Act

- 0f1969,42US.C. § 4321 et seq. (“NEP'A"), to evaluaté, among other things; the environmental

impacts of activities occurring under the ITP and a “Finding of No Significant anact”

(“FONSI”™) concluding that issuance of the ITi’ would not result in significant environmental

' !
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 impacts; (b) a biological opinion, issued December 17,1997 (“BO”) pursuant to Section 7 of

FESA, concluding that issuance of the ITP whul,d not ‘like‘lyjedpardi_ze the continued existence of

GGS or other species covered by the ITP; (c) :fmdingSjthat issuance .of the ITP met the standards’ |

* of Section 10(2)(2)(B) of FESA; and (d) an Implementation Agreement, dated December 8, 1997

(the “TA”), by and among the Service, City, the California Department of Fish and Game
(“CDFG”) and the Natomas Basin Conservancy (the “NBC”), pursuant to which the terms and
conditions of the Ongmal NBHCP would thereafter be carried out.

C. On December 31, 1997 CDFG 1ssued to City a Management Authonzauon
pursuant to Section 2081 of the Cahforma Flsh and Game Code (the “State ITP™) to allow the |

take, in accordance with the provrsmns of the Original NBHCP and the IA, of certain specxes

: _ protected under the Callforma Endangered Spe01es Act, Cal, Frsh and Game Code § 2050 et seq

(“CESA”) mcludmg the Swainson’s hawk (“SWH”)

D. On April 23 1998 Friends of: the Swamson s Hawk, Envuonrnental Councrl of
Sacramento, and the Sierra Club filed a petltron for writ of mandate and complamt for
declaratory and mjtmctwe relief in the. Superror Court for' the State of Ca.hforma in the. County of
Sacramento (98 Cs01 13 1) (the “State L1t1ga110n”) to challenge the CDFG’s dCCISI()n to 1ssue the
State ITP to the City. The plaintiffs in the State ngatmn alleged in their petmon and complarnt
that, in so issuing the State ITP, the CDF G vrolated various prcmswns of the Cal1forma Fish And B

Game Code, mcludmg CESA, as well as various provrsnons of the Cahforma Envrronmental

Quiality Act (“CEQA"). The plaintiffs in the State L1t1gat10n subsequently filed a First Amended N

~ Petition for Writ of Mandate which deleted the allegatlons and clarm in the first petmon and

complamt that. respondents had violated CEQA
E. On February 12, 1999, Plamtrffs ﬁled suit in the United States District Court for

 the Eastern Drstnct of California (Crv S-99—274) (the “Federal Litigation™) to challenge the

Servrce s decision to issue the ITP to City. Plamtrffs alleged in their complamt that, in issuing |
the ITP, the Service wolated various prowsrons of federal law, mcludmg FESA, NEPA and
Section 706 of the federal A_drmmstranve Procedure Act, SUS.C. § 706.
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K Ou February 2, 2000, the_Sacramento‘ County Superior Court eutered judgment in _
favor of Respondents and against the plairitiffs' in the State Litigation on all claims in the State ‘
ngatron On February 14,2000, the plamtlffs in the State Litigation ﬁled a Notice of Appeal :
from tbe February 2,2000 judgment On January 29,2001, the Third Dlsmct Cort of Appeals
stayed the proceedmgs on appeal in the State ngatron pending resolutron of the Federal

Litigation. -

- G. On August 15, 2000, pursuant to cross-motions for sUmutaryjudgrnent, the United

States District Court issued a Memorandum of Opinion and Order ‘(-th_e “August 15 Order”) in the

Federal Litigation granting Plaintiﬁ's' motion for smrmlary judgment on four counts under the

FESA and one count under the National Ennronmental Policy Act (¢ NEPA") and grant.mg the .
.. Service’s motlon (and motions by the Clty and Intervenor—Developers all of which had. |
intervened in the case) on two counts under the FESA OnJ anuary 26, 2001, the Drstnct Court
" granted Plamnffs motion to dismiss the two remammg counts and entered Judgment in Plaintiffs' .
- favor on four FESA. counts and one NEPA count (the “Pederal Judgment”) The Service, Clty

 and Intervenor-Developers have appealed the Federa.l Judgment

I

H. In order to. ensure the’ ongomg vtabﬂtty of the NBHCP and allow the resumption
of grading and other activities within the area covered by the ITP (the “Permit Area”), the

Servrce and City, together with CDFG Sutter County, Reclamatlon District 1000 (“RD- 1000”) -
- and the Natomas Central Mutual Water Company (¢ ‘NCMWC") have initiated efforts to Tevise .

the Original NBHCP (as so rcwsed, the “Revrsed NBHCP”) and the IA to address the August 15

_ Order and prepare a 3omt Envuonmental Impact Report/EnvrronmentaI Impact Statement in

accordance with the requirements of NEPA and CEQA, all intended to result in the issuance of a

new ITP (the “New ITP™) to the City (together with the issuance of ITPs to Sutter County, RD-

' 1000 and NCMWC) followmg an opportunity for pubhc review and comment and comphance

w1th the reqmrements of Sections 7 and 10 of FESA and other applicable laws.
I Because it is.uncertaini when thc Rewscd NBHCP will be- completed and the New
ITP issued, and because the City’s failure to 1ssue, gradmg permits dunng the 2001 or 2002



New ITP

grading seasons may resu.‘tt in serious financial and ﬁscal lmpacts to C:ty, among othere ‘and may

undermine the eventual success of the. Rev1sed NBHCP City and Intervenor- Developers have L | o

requested Plaintiffs to enter into a _settlement of the Fec}eral Litigation and the State thtgahon
. . ) ' | o T ) S
pursuant to which a ii'mited amount of development may occur within the Permit Area, pursuant _

to City- 1ssued gradmg perrmts pendmg completton of the Revised NBHCP and issuance-of the

e
J.  Because Plaintiffs want to prote'ct and eﬁhan‘cé the habitat of’threétened species in
areas located in the wcuuty of Clty s pnor development act1v1t1es Plaintiffs are willing to enter
into such a settlement of htlgatlon prov1ded such settlement establishes enhanced conservatton |

of the areas surrounding Fisherman’s Lake, estabhshes ‘preserves m,one or two unportant

 presently unprotected habitat areas in the Natomas Basin area of Sacramento County, California,

and ensures compliance with the protections established in prior environmental documents. * |
AGREEMENT - -~ = !

NOW T}IEREFORE, for good and valuable consi&eration, the receipt and adequacy of -

il

“which are hereby acknowledged, IT IS HEREBY AGREED as follows:



1.  LIMITED DEVELOPMENT WITHIN PERMIT AREA.

a. In General. Immediately upon the entry of the "Modified Eederai

Judgment" (déﬁn‘ed in Section 5(a) beiow) ;cnd thrdughou_t fhe term of the Agreement, and - |

subject to the limitations set forth more fuliy bel'ow; City may issue “Urban Deve‘loinment

Permits” (as deflhed in the Original NBHQP and IA) to allow the grading, grubbing or

other disturbance of up to 1,668 acres of land solely within't'hose portions of thé Permit- - '

Area described on Exhibit A attached hereto (collectively, the “Allowable Grading

'Permits”)..ﬂ. The areas for which Allowable 'Crading Permits may be so issued, as described

on attached Exhibit A, are coHecﬁvely' referred to Herein as'the “Interim Deveiopment.
Area.” City currently intends to iss'ueanyéuch Allowable Grading Permits in accordance - '

|

with the priorities descrlbed on Exhlblt B attached hereto -

b, - Acquisition of Mitigation Lands g
1; |
(1) Mltzgatwn Lands Acquzred To Date. Attached hercto as Exhibit C isa .
description of the number of acres of all lands that, to date, have received gradmg

authorization from the Clty in accordance with the Orlgmal NBHCP and all “thlgatlon _

‘Lands” (defined below) that, to date, have been “Acquu'ed” (defined below) by the NBC

As set forth more fully in Exhibit C, based upon the 1/2:1 mitigation formula contained in

_the Ongmal NBHCP and mcorporated into this Agreement the NBC has Acqu:red 258

acres of Mitigation Lands in excess of the number of acres of Mltlgatlon Lands requu'ed to
mltlgate the impacts of development w1thm the Per;lllt Area under grading permits issued .
by the City to date. In addlhon, Lennar: Commumtles has “Acqulred” (within the meanmg
assigned to such term in Subsection (b)(ul) below) for transfer to the NBC an adchtmnal 96-

acre parcel of Mltlgatlon Lands located ad]acent to Flsherman s Lake (the “Lennar

Property”) Accordmgly, under the 1/2:1 mmgatxon ‘formula, the NBC has presently

Acquired sufficient Mmgahon Lands to mitigate the 1mpacts of take of ITP-COVered specles
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that will result fro:m grading activities on an additi.onal' 708 acres of land within the NNCP
area and the area covered. by City’e 1988 South Natomas Commum’tj: Plan (“SNCP”) |
(i) 1 068—Acre Threshold Limitation. Immedrate]y upon the entry of the
Modlﬁed Federal Judgment, City shall be. authorlzed to issue Allowable Grading Permits -
covering up to 1068 acres of land without any addmonal Mitigation Lands having been

Acquired by the NBC. In no event, however, shall Clty_lssue- Allowable Grading Permlts

~ for more than an aggregate of 1068 acres of land until such time as an additional 178 acres
of Mitigation Lands (i.e., in addition to the 96- acre Lennar Property and the 258-acre

_excess already Acquired by the NBC) have been Acquired by the NBC, at which time tlre o

NBC will haye Acquired 172 aere of Miﬁgaﬂtion'Lan‘ds‘: for each aere for which City has
issued grading permits under the Original NBHCP and this Agreemerlt. City may

thereafter issue Allowable Grading Permits for an additional 600 acres of land (i.e., up to.

~ the aggregate 1668- acre cap described in Subsection (a) above); provided, however, tha't“- :

prior-to the issuance of any such additional Allowajble Grading Peri:nit 172 acre of
Mmgatlon Lands shall have been Acquired by the Clty or NBC for each acre of land
authonzed for disturbance under such addltlonal Allowable Gradmg Permit.

(i3i) Definitions. For the pul-jposes of this Agreement, the term “Mitigation

Lands” shall mean any lands that have been or will be Acqitired by the NBC or City under

the Origirxal NBHCP or pursuant to the.term_s.andfeonditions of this Agreement. For the
purposes of this Aéreement, arxy particular land shall be deemed ter'have been “A-cquired”.
by the NBC or the City (or, with respecf to Se'ctionil(b)(i) ajbove,- Lenila'r)"at sueh time as
(1) such entlty has entered into a legally bmdmg purchase and sale agreement covering
such land (regardless of whether such agreement prov1des for the transfer of fee title ora

conservahon easement in a form approved by the Serv1ce) sub]ect only to those standard

'buyer contmgencxes (e.g., title, envnronmental 1ssuance of fitle insurance) included in

purchase and sale agreements entered into by the NBC pnor to the date of this Aﬂreement

and no seller requirements that, if left unfulfilled, jwould cause the termination of the

. - -
-



transaction contemplated by such purchase and sale agreement; or (2) with respect to City

only, a court of competent jurisdiction has &ranted City “possession” of such land in

accordance with Cahfornm s emlnent domam laws ;or a stipulated Judgement grantxng

posscssxon to City has been entered in a court of competent ]urlsdlctlon The Clty shall use : i
its best efforts to close, and to encourage NBC to. close, on the purchase of Mitigation Lands
Aln a timely manner. If,a closing is not completed. wlthln 150 days of the date of the purchase '.

and sale agreement, the subject Mitigation Lands shall no longer be _considercd “Acquired” .

and shall not again be considered “Acquired” until the c.losingphas been completed.

- () Transfers to. NBC All Mitigation‘ Land Acquired by an "enti'ty other‘ than

the NBC shall be transferred to the NBC in fee tltle or 1n the form of a conservatlon
easement approved by the Service. If for any legal reason, including but not limited to ‘
provisions of California's eminent domaln laws, the City is legally prevented from. dlrectly

transferring fee title or a conservation. easement to the NBC, the City shall enter into a_.

1

lease or other form of agreement whereunder fu]l mjanagement y possession and control of

‘the land is vested in the NBC to the maximum cxtent permitted by law. The consideration

to Clty for any such agreement shall be hmlted to non—monetary consuieratlon in the form
of management and related services of the NBC in managmg the land for habltat and
species protection purposes. Plaintiffs' Representatlve shall be notified in wntlng, within
five (5) business days following the date Clty or NBC has Acqmred any Mltxganon Lands

under this Agreement, of any such acqu:sltmn.

e Estabhshment of 200- Acre Mltlgatlon Cushlon
l

(1) In General. Clty is permltted nnder this Agreement to issue Allowable

Grading Permits for no more than 1668 acres of land. City agrees that it will not thereafter

issue any permit that would qualify as an “Urban Development Permit” under the Orlgmal -

NBHCP and would result in the foregoing 1668-acqe limit being exceeded, unless_and until

(1) all Mitigation Lands re:quired under this Agr‘eex'nent to be Acquired by City or the NBC

in connection with the issuance of Allowable Gradipg Permits have been s0 acq_uired;' 2)a
7
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200- acre “Mitigation Cushion” has been _established by City as described below; and (3)

the Service and CDFG have issued any and all necessary incidental take authorizations. In

particular, with respect to (2) above, prior to the issu:ince of Urban Development Permits.

for acreages exeeedmg the 1668-acre limit, JClty shall ensure that the total amount of - |
| _

Mmgatlon Lands that have been Acqulred by the NBC exceeds by 200 acres the amount of.

'_Mltlganon Lands otherw15e required to offset the meaets of activities under gradmg

|

pern:uts issued by the City in accordance: w1th the 1/2 1 mmgatlon formula contamed in the . .

Orxgmal NBHCP and incorporated into thls Agreement

(u) Locanon and F. unding of Mztxgatwn Cushlan The selectlon and
acqulsltmn of Mltlgatxon Lands by the Cxty or NBC that are mtended to serve as the
Mitigation Cushion for this Agreement shall be governed by the requlrements establlshed .
under Sectxon 3 below. If the HCP fees assessed byf City under the Orlgmal NBHCEP or this
Agreement (the “HCP Fees”) are msufficrent to fund the acqursmon of lands counting .

towards the Mitigation Cushion for this Agreement in accordance with such pnontxes, City .

or the NBC may use other funds such as grant moneys from prwate, state or federal .

|
sources (to the extent such funds may be used for such purposes).

AL ‘ 0 .
(i) Advance Acquisition of Mitigation Lands to Support Mitigation Cushion.
City shall use its best efforts following the Effect‘ive Date to encourage the advance

acqulsltlon of Mitigation Lands with the ob]ectlve of creatrng the Mltlgatlon Cushion prior . v

to orupon issuance of the Rev13ed NBHCP and New ITP. This obllganon shall not,
|

B however, act as any restriction on the 1ssuauce oi‘ Allowable Grading Permits under this

|
T [

- d. Additional Development Requirements.

) Complmnce with Mztzuatzan Momtormg Plans Clty shall comply w1th

‘ and shall require each developer or landowner wrthm the Interim Development Area (each,

an “IDA Developer”) that receives an Allowable Qradmg Permit to comply with, apphcable
g8
o
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provisions of the mitigation monltonng plans adopted for the NNCP: (including, w:thout

_hnntatlon, the requu'ement for a 250-foot buffer along the northern and western borders of
the NNCP), the SNCP and the North Natomas Comprehenswe Drainage Plan (1994),

_respectively, and any mmgatlon monitoring plan or program that may be adopted by Clty

with respect to the project to be developed by such IDA Developer.
(11) Payment of HCP F. ees. Clty shall ‘not issue any Allowable Grading

Permit until such time as the IDA Developer recelvmg such Allowable Grading Pernnt has

paid to City the full amount of the HCP Fee then in.effect, including any increased HC_P

‘Fees imposed by City under Subsection,,(d)(iii) below. City shall not issue anj Allewable -

Grading ;_[’ermit until such time as any fee iricrease under subsection (d)(iii) below has
become effective or City has otherwise secu“red a written and unconditional agreern:ent'
from the IDA Developer to pay such mcreased fees o |

(ui) Consideration af HCP Fe ee Increase. Plamhffs and City presently expect
that certain lands to be acqulred by City under this Agreement may be more expensive on a

per— acre basis than Mmgatlon Lands acquu‘ed to date by the NBC. Accordmgly, to ensure

that such lands can be Acquired by the NBC w1thout compromising the NBC’s ability to
_otherwise acquire lands pursuant to the Orlglnal NBHCP, City shall on or before May 30

* 2001, consider the adophon of an increase m the HCP Fees in an amount to be

recommended by the NBC Clty’s fallure to approve any such increase shall not, however, '

- NN

release City from: any of its obligations under this Agreement. If City fails to approve any

such increase, it shall use its existing line of credit‘with appropriate"security, or other

sources of financing (other than the City's General Fund), to fund the additional costs
I\ .

‘ descnbed in this paragraph ' :

- (iv) Payment of Catch-Up Fees. Pursuant to that certain ordinance adopted
by the City Council and effective on April 3, 2001, Ord. 2001-013 (the “April 3
Ordinance”), City shall require each IDA ﬁeveloper that receives an Allowable Grading

Permit but has not paid the full amount of é;the current HCP Fee of 33,941 per gross acre

119
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~ because of such IDA Developer’s earlier prepaymer;t,of HCP Fees in some lesser amount -
| .(each, a “Prepaid IDA Developer”) to paya catch-dp fee in accordance with the terms of .
" the April 3 Ordinance Each Prepaid. IDA'Deve10per shall also be .requir‘ed to pay, prior to '
issuance of an Allowable Grading Permit, an amount equal to the Prepaid IDA Developer s
fair share, as reasonably determined by City, of the amount of any fee i mcrease, on a per-
acre basis, adopted by City pursuant to Subsectlon (d)(m) above.
- (v) In Lieu Land Contributions. In lieu of the land acquisition .component of
‘any fee required to be paid purs'uant to thie Subsection 1(d), any IDA Developer may
transfer Mitigation Land to the .Citj' or NBC, at fhe ratio of 1/2 acre of Mitigation Land for
each acre authorized by the City to be graded, pr_ovided that, in accordance n'ith this
Agreement (including the priorities eeranliehed under Section 3 below), tne Mitigation
Land hae been determined to 'be suitabvl.e fqr use as habitat by the Service and CDFG or the
_ NBC’s Technical Advisory Comumiittee. Plaintiffs:’ Representative shall have the rignt, |
exercisable pursuant. to Subsections 3.a.(iii)' and (iy),.to approve or disapprove (a's.beh;veen :
Plaintiffs and City or NBC) of an in-lieu contribution of 1and in Zone 3. No Allowable
Grading_Pennu't shall be issued to such IDA Developer until the Mitigation Land hae been
Acquired by the City or NBC and the mA Developer has paid other components of the
applicable HCP Fees. In the event that the number of acres 'transferred ny an IDA
Developer t_d the City or NBC exceeds the number of acres required to comply rvi.th- the
1/2:1 mitigation formula set forth in the O‘r'iginal_NBHC‘P, the City shall grant such IDA' |
Developer a credit against the land ncquisition con:pbnent of any HCP Fee to be paid m the -
_ future or, at the IDA Developer’s option, the City (either direetly or through the NBC)
_shall pay tne IDA Developer, in cash, an a‘greed-upon amount not to exceed the fair market
* value of the excess acres of land transferred to the City or NBC. - o
(vi) Cornpliance with Reyised NBHCP. City shall not issue any Allowable

Grading Permit unless and until the IDA Developer receiving such permit has agreed in

writinag in a .fnrm arcantahla ta Citv that cusch TNA Novalaner will /1) ramnlv with anv and




all applicable provisions of the Original NBPCP or:the Revfised NBHCP, whichever is in
effect the New ITP and revised State ITP and this. {Agreement and (2) mdemmfy and hold

City harmless from any and all costs and habxlltxes arising in eonnectmn therethh

2. -CONSERVATION OF HABITAT LANDS ADJACENH‘ TO WESTERN BOUNDARY.

a.  Protection of Fisherman’s Lake Area. Biologists have identified .

“Fisherman’s Lake” (défined below) and sprroondjnglands as an important habitat area

for both'GGS and SWH and other speei'es.i As recog;iiz'ed in the Originat NBHCP, habitat .

lands acquired in this area, if preSeﬁed, pro‘t_ected,f'enhaoced and restored, can contribute
signiﬁeantly to t.he' long.—-ter'm survival of ‘ﬁeted species in the Natomas Baein -Accordingly,
this Agreement provides for the acqulsmon of lands in this area to estabhsh habitat.
preserves, the management of those preserves by the NBC, and the establishment of certain
standards for canal mamtenance As used herem the term “F lsherman s Lake” shall mean -

the commonly-understood h’istorical Iimrts, of that feature as shown on Exhlblt D attached

' hereto (which gen‘erally includes those porﬁohs of the West Drain betweeo its southerly -

“bend,” to the North and El Centro Road to the South and East)
b. West Slde Property. City shall not issue any Allowable Gradlng Permit u‘ntll
such time as at least one parcel of Iand w1th an aggregate size of approximately 100 acres

and some frontage along the west snde of Flsherman s Lake, has been Acqulred by the NBC

or the Clty for conservation purposes (the. “West Snde Property”). The West Side Property

shall be deemed to be “Mitigation Lands” w1th1n the meaning of this Agreement.
Aequlsltlon by Clty or the NBC of the Lennar Property shall be deemed to satisfy this

requirement. If for any reason, followmg the Clty or NBC havmg Acqmred the West Side

‘Property, such property falls out of contract tlue, to the failure of one or more conditions to

the close of the transaction anticipated thereby, then City shall immediately suspend the
issuance of Allowable Greding Permits until such time as City or NBC has once agoin :

Acquired the West Side Property- (whether in its o‘riginal or some other configuration).

{
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c. : East~Side Protections. The NlNCP anl d the 1999 North Natomas Financing

Plan (“NNFP”) current[y provide for the creatlon and acquxsltlon of a 200-foot-wide buffer

along the East side of Fisherman’s Lake wnthm City’s boundaries measured from the

easterly limit of RD-1000 ownership. Cxty agrees to initiate (1) an amendment to the NNFP

- to prov1de for the acqulsmon of an expanded buffer of 250 feet (i.e. SO-foot increase) along

" the East side of Flsherman s Lake (to be consxstent with the Mitigation Momtormg Plan for-

the North Natomas Comrnunity Plan); and ‘i(2) an amendment lo the NNCP f_o provide fclr
the expansion of the width of the NNCP buffer by 600 feet, to a total of 800 feet. ‘City will

exercise its best efforts to complete any necessary environmental or other i'eview and

present the proposed NNCP and NNFP amendments for consxderanon by the Cxty Councxl

. within six (6) months of the date of this Agreement

d. Fisherman’s Lake Malntenance Obligations. The Parties acknowledge a

~ long- term need to achieve rnutually-beneﬁcxal management of the Flsherman s Lake area

for both habitat and species protecnon, on the one hand and effecnve drainage and flood -

control, on the other. Although a comprehens:ve plan to address these needs is beyond fhe

scope of this short-term settlement, City has mltxated efforts to work with RD- 1000 to .
develop an interim term plan to define and resolve conﬂxcts in the management of multiple
needs and define alternatives and prel'erred means l'or achieving cooperative management,
including staff assignments, capital and operatin'g x;evenues and performance measufee. :
These efforts will include the parﬁcipaﬁon of an expert in GGS :to be retained by City, and
approved by the Service after consultation with a designated representative of Plaintiffs
(the “Plaintiffs’ Representatlve”), to prov1de recommendations for interim maintenance
rules. The expert retamed in accordance w1th the foregomg provisions shall lead a study
group with representation from USFWS, QDFG, RD—1000, NCMWC, and en‘vxronmental

1)

organizations, to analyze and evaluate current maintenance practices and alternatives,

short term and long term, for improved prptection’ of the Giant Garter Snake. A report on

" the study Vgronp effort shall be completed by January 15, 2002. Attached hereto as Exhibit

".12 I )
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" E is a letter from RD-1000, dated May 10, iﬁﬂOl_,‘which l'etter deseribes RD-1000 current |

canal maintenance practices. City shall cotltinue its efforts to work with RD-1000 and the

Service during the term of this Agreement. ' i

3.  GUIDELINES FOR ACQUISITION OF ADDITIONAL MITIGA’ﬁQN LANDS.

a. - Priorities for Acquisitions of Mitigation Lands.
(i) Establishment of Przorttzes Any Mltlgatxon Lands reqmred to be
Acqulred to satisfy mltlgatmu obligations 1dent1ﬁed in this Agreement related to
development pursuant to the Allowable Gradmg Permlts shall be located in the '
Sacramento County portion of the Natomas Basin in accordance with the following
priorities: Adjacent to Flsherm_an s Lake (“First ITnonty Location”); in “Zone 17 (deﬁned

below) (“Second Priority Location”); in “Zone 27 (defined below) (“Third Priority

" Location™); anid within the Natomas Basin in Sacr?medto Coun-ty' (“Fb'urth Priority

' Location”).

(u) Def mtmns As, used in thls Sectlon 3, “Zone 1” shall be defmed to .

.lmclude all property described on Exhlblt F attached hereto, as Zone 1 and generally. -

including the m_‘ea bounded by El Centro Road, querlme Road and.Sacramento River,

Interstate 5 and San Juan Road. As used in this Section 3, “Zone 2" shall be defined to

include all property described on Exhibit G, attached hereto, as Zone 2 and generall};

o including (1) those lands hounded by the Sacramento County lme to the North Elkhorn

14

Boulevard to the Souith, Steelhead Creek (N'EMDC) to the East and Power Line Road to
the West and (2) those lands bounded by Powerhqe Road, Highway 99, Elkhorn‘BouIeyard

!

and Interstate 5.

(iii) Acquisition of Mitiaatiaﬁ La-nds% If any sflch Mitigation Lands cannot be '

Acqulred by City or the NBC w:thm a Flrst Pnorlty Locahon at a price and upon such

terms (including such dates) as the Clty deems reasonably acceptable, then such Mmcratmn



' purposes of this Agreement

Lands may be Acquired within a Second Priority Location. If any such Miﬁgation Lands

cannot'be Acquired by City or the NBC. wifhin a Siecond Priority Location at a price and |
upon such terms (mcludlnu such dates) as- the City. deems reasonably acceptable, then such -
Mitigation Lands may be Acqulred W1th1n :a Third Priority Locatlon If any such |
Mitigation Lands cannet be Acquired by Cxty or the NBC W1tlun a Third Pnonty Locanon .

at a price and upon such terms (mcludlng such dates) as the C1ty deems reasonably

.iacceptable then, subject to the npproval of Plamtlffs’ Representanve (whu:h approval shall

not be unreasonably withheld or delayed by Plalntlffs Representatlve) as to the spec1fic

. proposal under con51derat10n, and the Semce s.and CDFG’s subsequent approval in

accordance with the Ongmal NBHCP such Mltlgauon Lands may be Acquired w1th1n a

* Fourth Pnonty Location. In no event shall lands acqunred outside of the Sacramento

County area of the Natomas Basm be deemed to constltute Mlhgahon Lands for the

(i) Determmatwns by Plamtz)_"fs Representative. Any review by Plamtlffs

Representative of a request byvCit‘y or the?iNBC to permit the acquisition of Mitigation

Lands w'ithfin a Fourth Prjoi*ify location.sﬁal_l take into account the follbwing criteria: the

biological suitability of the lands proposed to be Acquired (takinginto consideration

hab'itat'Quality, contiguity with other preserved lands and similar factors); the price and

terms upon which such lands are avail;ab'lf,ff: to Cityf or the NBC; the number of acres of
Mitigation Lands already Acquire‘d by City or NBC w{thin First Priority, Sooond Priority
or Third.Pri'ority locations (and p'rogr‘ess to date t‘dwafds meeting the 250-acre n'cquisiﬁon.'
requirement set forth in Subsection (al)»(v)‘beloyv);f efforts aire’ady undertaken by City to 3
acquire Mitigation"Lands within First Priority, Sécond Pnioﬁty or Thind Priority locaﬁo‘ns;l

the biological Suitability of lands within First Priority, Second Priority or Third Priority

' locations that are reasonably available to:City; and the legal availability to City of its

eminent domain authority (including the status of City’s efforts to ext?rcise its eminent

i

|

|
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~ Third Priority locations.

domain authority) to acquire additional ac_;reage within First Priority, Second Prierity or -
(v) 250-Acre Zone 1 Mitigati:m Target. Régardless of the priority system |
s’fabhshed under this Subsechon (a),in no event shall Clty issue Allowable Gradmg

Permxts for more than 1360 acres W1thm the Interim Development Area until such time as

| Clty or the NBC has acquired 250 acres of. Mmgatlon Lands (inclusive of the Lennar -

Property if Acqmred) within Zone 1. This; requu'ement is- separate from and mdependent

© of the requlrements of Subsechon 1(b)(ii) above

. b. " Useof Emment Domam In order to expedlte the tlmehness of acqulsltmn of

' Mmgatlon Lands within a focused area mthm Zone 1 that is bounded by I-5 to the North,
4P0werlme Road/Sacramento River to the West the Clty’s municipal boundary to the East

.(excluding areas East of El Centro) and San Juan Road to the South, City shall use jts °

power of eminent domain to the extent allowable by law to acquire such Mitigati‘on Lands.

¢.  Management of Mitigation Lands Clty and the other Partles intend that all

.Mmgatlon Lands acquired pursaant to thls Agreement will. be managed, preserved, -

restored and enhanced — and will encourage the NBC to so manage, preserve, restore and

enhance such Mitigation Lands - as a paﬁ of the Natomas Basin Conservancy preserve

| system and in aceordanee with the Original NBHCP or, as and when it is adopted, the

Revised NBHCP.



4. OTHER OBLIGATIONS
a. Term of Agreemen. City shall be allowed at any time followmg the entry of :

the Modxﬁed Federal Judgment and con‘mumo through October 1, 2002, to issue

|
Allowable Gradmg Permxts in accordance thh the terms and conditions of this Agreement.

- This Agreement shall expire on, and shall uot be deemed to allow the issiance of any

Allowable. Gradmg Permlts after, October 1 2002 Issuance of the New ITP prior to-
October 1, 2002 shall not be deemed to modlfy or term.nate any of the Partles rlghts or

obligations under thls Agreement Prior to October 1, 2002 City shall not issue. any

' gradmg.,permlts for areas within the Natomas.Bas:ln exceptm accor_dance with the terms ...

and provisions of this ‘Agreemeut or, as _anél if they‘a‘reivssued, any Revised NBHCP and- :
associated ineideutal take permit City’s ohh'gatioxi to Acquire Mitigatiou Landé (i.-e. ata
1/2:1 mitigation ratm) for any lands subject to Allowable Gradmg Permlts issued by City

during the term of this Agreement and its obhgatlou to establish the Mmgatwn Cushion

A'pnor to the i issuance. of Urban Development Permits for acreage. exceedmg the 1668-acre

limitation establlshed héreunder, shall survive the expiration of this Agreement and the

issuance of any Revised NBHCP and rassoctated incidental take permit.
b. Sphere of In‘ﬂueueePrloees.s.b City is eurreutly undértalth:é‘ an evaluation of
areas -that might properly be included wit_lfin its LAF Cd-epproved sphere of in-ﬂuence and
ultimz;tely'annexed to the City, including areas located within the area covered by the
Original NBHCP but outside the area. eovereﬂ by. the ITP (the “SOI Study”)‘ In connection
with the SOI Study, City agrees that cousxstent thh City’s actlon on June 27, 2000
(Resolutlon 2000- 420), City will confirm in; the pre;lmratlon of its SOI Study its mterest in
creating both a GGS protectmn zone and a one—md}e-mde-open space corridor along the
Sacramento River which is suitable as habitat'for SWH, in which protection zone and open

space corridor there.would be restrictions on golf courses, soccer fields, ranchette -

development and similar uses. This prov1510u shall not be construed as a statement of the
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City’s intent to annex or permit urbanizat'ion of any area outside of the NNCP. Plaintiffs ‘
do not, by entering into this Agreement, walve theu‘ right to oppose the expansion of the .

City’s sphere of mﬂuence or any annexanon or nrban land use entitlements approved or

issued for land outsuie of, the NNCP.

c. Restnctlons on Flrst—Stage Leglslatlve Entitlements. Clty shall, W1thm sixty

(60), days followmg the Effective Date, mmate processing of a resolutlon prowdmg for -

" restrictions on its approval of “Fu'st-Stage Legxslatlve Entltlements” for development of

lands (1) located wnthm the proposed Cammo Norte West Lakesuie and Greenbnar Farms

~ areas, described on Exhibit H, at,tached.l_;ersc.to or (2) ..cherwxse_lo_cated \o_u_tmde of the
existing boundaries. of the NNCP [The NNCP includes the currently;proposed “panhandle -

annexatmn” area] or the SNCP until completlon of the SOL:Study. As used herem, the ‘

term First-Stage Leglslatlve Entltlements shall be defined to mean general plan or NNCP
amendments, rezomngs (mcludmg prezonmgs and the establishment of PUDs) and -
development agreements., City acknowledges_and agrees that the.C_ammo Norte, '
Greenbriar Farms and West Lakesule areas are not included within the acreage
anticipated to receive incidental take coverage under the Rewsed NBHCP and New ITP

f
and that, if such areas eventually are 1ssued Flrst Stage Leglslatwe Entltlements by Clty,

| any necessary take coverage for such areas woul]d have to be secured from the Servu:e and

CDFG. ‘ _ | o _
| d, " Amendment of Bikeway Master Plan. iWithin lsix' (6) months following the .
Effectlve Date, and in conneetlon with 1ts processmg of amendments to the NNCP and the
NNFP as descrlbed in Sectmn 2(c) above, City wnll mmate an amendment to its “Bikeway . -
Master Plan” delete or relocate off-street blke tralls currently shown in the Bikeway

Master Plan along the East and West sxdes of Flsherman 5 Lake Such an amendment is -

mtended to result in the restrlctxon of bleycle use w:thm, or the ehmmatxon of any off street

" bike tralls from, areas within the Flsherman 'S Lake buffer.

|
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e ' Amendment of Cnty s Gradma Ordnm{mce Prior to the issuance of any

Allowable Grading Permits, City shall initia_je an aﬁendment to its grading ordinance, to

the extent necessary, to ensure that any such Allowable Grading Permits are issued and

implemented in accordance with the terms and provisions of this Agfeemeht.

f. Exercise of Discretion by Clty Nothing in Subsection 4(b) above shall

| prevent the City from processing applications for or conducting environmental review of
| any First- Stage Legislative Entitlements for any such area; provided, however, that

" nothing herein shall require City to bring sﬁchALegi;slative Entitlements to the City’s

Planning Commission or City Council ‘priof to completion of the SOI Study. Morenver,t

except as otherwise specxfically stated herem nothmg in this Section 4 or. in Sechon 2
. above or any other prov1smn of thls Agreement shall commit Clty to exerclsmg its

'dlscrethna_ry authority in any partlcular manner.

g. . Use of Federal Grant Money.‘: The Service has secured a Section 6 ESA

~Grant in the amount of approxiﬁlately $4 million (the “Grant Funds”). Itis the intent of

the Parties that these Grant Funds be used to buy and manage land in Zone 1 or, if federal
appralsal standards cannot be met within a reasonable perlod of time, lands located out51de

of Zone 1 as reasonably determined by the Servnce and CDFG. In no event shall such-

: lGrant Funds be used for purposes mcon51stent W1th the terms of the federal grant.

; 'h. - Roleof NBC Each of the Partles acknowledges and agrees that the NBC is
not a party to this Agreement and shall have no obllgatmn whatsoever under the terms an(i
provisions hereof ‘Not in limitation of any obhgatl’on of the NBC arising outside of this
Agreement, each of the Parties agreesi to'hold N'BC‘ harmless from any and all failures by
NBC to act in a}c.cordance with the intent of the‘Pax‘i'tiES hereunder. INBC, pursuant to the
sﬁpulation_enteréd into in the Federal Litigation, 1s operating under the protection of the
Original ITP ahd'has obligations with respect to Mitigation Lands under that ITP as well
as the Original NBHCP. | | - |
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5. DISPOSITION OF LITIGATION. f 1

a. - Federal thlgatlon To effectuate thé terms and provmons of thls Agreement
the Parties agree to the followmg : - | | -
\ ’ |

() Condztzonal Dismissal. The Clty, on behalf of all appellants in the appeal

A capﬁoned‘Natxonal Wildlzfe Federation, et aL v Norton,, et al., Ninth Circuit Case No. 01-

15485, except Gale Norton, Secretary of the Interior, appellant in 9% Cir. No. 01-15606, will

immediately'send a letter by facsimile to the Chief Circuit Mediator for the“N:inth Circuit-

Court of Appeals mformmg him that the F ederal thxgatlon is settled with two condmons,

(1) that the settlement must be approved by the U S D1str1ct Court for the Eastern Dlstrlct
of Callforma, and (2) that such approval must be obtamed by May 17,2001 (or such later
date-as may mutu_ally be.agreed to by. the Partles) (the “Settlement Date”). Based upon -

these conditions, the City, on behalf of all af)pellants, will request that the pending appeal be .

. condmonally d1smlssed to be reinstated lf the Partles have not obtamed approval of the

.settlement by the U.S. District Court by the: Settlement Date. The Partles understand that

Gale Norton, Secretary of the Interior, appellant in 9™ Cir. No. 01-15606, w;ll after

clearance: from the Office of the Sohcltor General whlch clearance is expected by May 14

2001, request dismissal of her appeal under the same condltlons

(ii) Stipulation. No Allowable Gradmg Permlt shall be 1ssued under thls

Agreement until and unless the Federal Dlstnct Court enters its "Modlfied Federal

| :
Judgment" (defined below) in accordance thh thls Agreement. All Partles will promptly
file a Stlpulatlon with the U.S. Dlstrlct Court to (a) seek judicial approval of tlus Agreement
by no later than the Settlement Date; (b) modlfy the Federal Judgment under Fed. R. Civ.

Proc. 60(b) in the case captioned Natxonal Wlldhfe Federatlon, et'al. v. Norton, et al.,

" District Court No. CV-99-274-DFL to mcorporate terms and provmons of this Agreement

into the Federal Judgment {as so rewsed the "Modlﬁed Federal J udgment”) and to grant
|

the Court continuing jurisdiction to enforce the Modified Federal Judgment, aud (©)
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remstate the Orwmal ITP for the sole parpoae of efffectuatxng the terms of the Agreement,
‘and for no other purpose. The Stlpulatxon is attached as Exh:b:t I hereto. N otmthstandmg
any other prov1s10n of thls Agreement, should the Federal Dlstrlct Court faxl or refuse to
approve this Agreement and modify the Federal J udgment by the Seftlement Date as
'prov1ded in this Section 5(a), then this Agreement shall be rendered null, vmd and of no
effect. ‘ | -
(iif) Attarney Fees. The Partles have been mformed that upon court approval
" of the Stlpulatlon, the U.S: Department of Justlce, on. behalf of federal defendants will.
_initiate the attorneys’ fees determlnatlon proeess, and that negotlatlons regardlng those fees
will take place in good-falth with Plamtlffs Plamtlffs retam all rights to seek attorneys
fees, and this Agreement shall not be con51dered as.iev1denee regardmg Plaintiffs’
entitlement or lack thereof to nttorne&s’ fees. |
b. State Litigation. Those Plain‘;titfs Who are parties to the State Litigation
hereby agree that, within ﬁve (5) days followmg entry of the Modified Federal Judgment
they will take all actlons necessary to dlsmlss with prejudlce thelr appeals in the State
thlgatlon Clty hereby agrees that it will not exercise its nghts under the State ITP except
to the extent permltted under this Agreement or, following the explrahon of this Agreement,
in accordnneelw.ith any new or revised incidentat take nuthoriraﬁon issued hy CDFG
pursuant to the Revised NBHCP: Plaintiffé waive any and :tll rights to attorneys’ fees or
costs of ljtigation associated with the State']“';_,i.tigatiojn; provided, 'ho‘We\"‘rer,that City shall pay |
to the Sierra C]uh F oundation (Mother Lode Account) the amount of $245,000, which funds |
shall be used exclusively for actlvmes, other than future litigation against the City or any
other person or entlty, that further the protectlon of habitat for rare, threatened or
endangered species in the Sacramento region consnsttent with the purposes‘ of Internal
Revenue Code Section 501(c)(3). | { | | |
c. Release and Reservation of Rwhts By executing this Agreement each of the

Plaintiffs releases any and all claims it may;»have ag—_amst the Service, CDFG or any other

t
|
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Party under FESA, CESA, NEPA or CEQA or any lother local, state or federal law and

cot
‘

arising out of or related to this Agreement, the Originol NBHCP, the Original ITP, State

"~ ITP or related approvals or environmental review, except to the extent that any such claim

may arise out of any failure by sulch other Party to comply with the terms of this Agreement o

or the “Modified Federal J udgment” (defined above) No Party shall appeal or collaterally

attack the Modlﬂed Federal Judgment. In no event shall any Plamhff chal]enge any action. |
by City, NBC, Service or CDFG that is duly taker_n by such ennty in rehance upon the terms-‘
and condifions of this Agreement following the Effe'ctive Date except on groonds other than

FESA, CESA ¢ or wildlife-related CEQA or NEPA mat‘ters Nothmg in this Agreement shall

preclude Plamtlffs from ﬁlmg any legal actmn to challenge the vahdxty of the Revised

NBHCP or New ITP

.

6. GENER‘A.L PROVISIONS.

LA Amendmente. This Agreement may not be amended except in a writing duly

approved and executed by all of the Partxes hereto

b. - Sole and Flnal Agreement Except as othervnse specifically prov1ded herem,
this Agreement (including the documents attached as exhibits hereto) is intended to be and
is the final expression of the agreemeot‘behreen_ Parties with respect to the settlement of the

Federal Litigation and the State Litigation,':an'd is iﬁtended as and is the complete, _eiclusive

and entire statement of the terms of the _set-ﬂement between the Parties with respect to the

F ederal-‘lh_.iti_gation and the State Litigation.' As such, this Agr‘eelr;ent'supersedes and fully

" and completely extinguishes any prior understandings or agreements-between the Parties |

with resoect. to such settlement, whether orél orwritten, express or io:llplic.d.

| ¢ - Ehnforcement Thvis Agreement may b‘e'enforced (aild any 'dilspute, claim or
controversy regarding the mterpretahon or apphcatlon of this Agreement may be resolved)
by filmg in National Wildlife F\ ederatlon 12 Norton an appropnate motlon for equitable relief,

mcludmg injunction, speuf’ ¢ performance or declaratory rehef, or by requesting a status

|
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conferenee before the Court in National Wiliﬂgfe Federatior: v. Norton. In no event shall any
party be entitled to monetary damages agamst Clty for any fallure by Crty to complv w1th

the terms and provxsmns of this Agreement.'

d. Dlspute Resolntlon The Partxes w1ll attempt in good faith to resolve through |

' negonanon any dlspllte, clalm or controversy regardmu the mterpretatlon or apphcatlon of .

this Agreement. Any Party may initiate negotlatmns by prov_ldmg written _notlce to the

- Party from whom relief is requested, with notice to tl]e other Parties and the Service and

‘CDFG, setting forth the subject of the dispute and tlie relief requested. The recipient of )
. < ]‘ . . -

statement of its position on, and recommended solution to, the dispute. If the dispnte'is not
resolved by this exchange of correspondence, then representatlves of the dlspntmg Partles
will meet at a mntually agreeable time and place (elther in person or by telephone) w1th1n
ten days of the date of the m1t1al notlce in order to exchange relevant mformatlon and
perspectives, and to attempt to resolve the dlspute If the dispute is not resolved durlng
such meetmg, the Parties may elect to proceed to medlatmn In no event shall tlns dlspute
resolution process limit the ability any party from seekmg ]udlclal relief to enforce this

Agreement J urisdiction and venue for ]lldlClal reliéf shall be in the Federal District Court

'

for the Eastern District of Cahforma, in accordance w1th Subsection 6(c) of this Agreement :

e. Warranty of Authority. By erecutmg tlns Agreement, each of the Parties -

covelnants, warrants, and represents that he, she or it is fully authorized to enter into this
: L : ‘ o } ‘ ' S

Agreement. , .
f. Mutual Co‘op'eration “Each of the Parties shall execute and deliver to the

others all such other further mstruments and documlents as may be reasonably necessary to-

’ carry ‘out the terms and prov1s10ns of this Agreement and secure to the others the full and

complete enjoyment of their respectrve nghts and prlvdeges hereunder If durlng the course
of this Agreement any issue-arises as to its 1nterpretatlon, a-pphcatlon or rmplementatlon

that was not anticipated by th_e Parties during settlement negotiations; each of the Parties
’ ] : . :

‘2

‘such notice shall (and each of the other Parties may)!respondzwithin five days with a written . .. : ;:
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agree to meet promptly to resolve such issue in good faith (and, to the extent:heées.sary,

employ the dispute resolution pi;ocess outlizied in Subsection (d) above) with a view towards

securing to the others the full and complete enj oyment of their respectwe nghts and

pnvﬂeges hereunder

g. Nonces Except as otherwise speclﬁcally set forth herem, all nohces or other ,
communlcatlons speclﬂcally reqmred or permltted to be given under thls Agreement shall
be in writing and personally delivered or sent by certlfied mail, return recelpt requested and -'
postage prepaid, or sent by reputable overmght courier (such as Federal Express), or by
- telefacsimile with confirmation by overmght courier or U.S. Postal Semce the followmﬂ o
day, to the addresses or telefacsxmxle numbers set forth below. Any party may at any time
‘ change its address, telephone or telefacsimile number for the dehvery of notice upon five (5) '_ '

days written notice to the other Partles

NATIONAL WILDLIFE FEDERATION
ENVIRONMENTAL COUNCIL OF SACRA.MENTO
FRIENDS-OF THE SWAINSON’S HAWK '
" MOUNTAIN LION FOUNDATION
PLANNING AND CONSERVATION LEAGUE
SIERRA CLUB 4
Plaintiffs Representatl‘ve
James Pachl, Esq.
Law Offices Of James Pachl’
. 500 “N” Street, Suite 1403 _
Sacramento, California 95814 .
Telephone (916) 446-3978
TelefaCSImlle (916) 447-8689

with a copy t_o:

JOHN KOSTYACK, ESQ. "

Senior Attorney

National Wildlife Federation

1400 16th Street N.W., Suite 501
Washington, D.C. 20036 ‘
‘Telephone: (202) 797-6879 . Lo
Telefacsimile: (202) 797-6646 ' a
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 KEITH WAGNER, ESQ.

Mountain Lion Foundation - .
P.O.Box18% - -~ .- -
Sacramento CA 95812 - '
Telephone: (916) 442-2666 -
Telefacsimile: (916) 4’42-2871_

CITY OF SACRAMENTO
¢/o Ms. Carol Shearly o
1231 “I” Street, Suiteé 300.

~ Sacramento, California 95814
‘Telephone: (916) 264-5893
Telefacsimile:" (916) 264-7185

with copies to:

with a copy to:

-——ana

OFFICE OF THE CITY ATTORNEY
c/o William Carnazzo, Esq.

~ Chief Assistant City Attorney

980 Ninth Street, 10th Floor .
Sacramento, California 95814

_Telephone: (916) 264-5346

Telefacsimile: (916) 264-7455

- and

MORRISON & FOERSTER

c/o R. Clark Morrison, Esq.
Peter Hsiao, Esq.
101 Ygnacio Valley Road, Sulte 450

- Walnut Creek, California 94596

Telephone (925) 295-3317

- Telefacsimile (925) 946-9912

NATOMAS ESTATES, LLC

c/o Thomas P. Winn

Lennar Communities

2240 Douglas Boulevard Suite 200

. Roseville, California 95661

Telephone: (916) 783-3224 - - |
Telefacsimile: (916) 783-3914

: }
LAW OFFICES OF GREGORY THAETC_H ‘
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with a

1730 “I” Street, Suite 220

 Telefacsimile (916) 443-4632 |

c/o Larry Larsen, Esqg. .

Sacramento, California 95814 '
Telephone (916) 443-6956

 Telefacsimile (916) 443-4632

'KERN SCHUMACHER ) 1
12200 E. Camelback Road, Suite 101 o

Phoenix, Arizona 85016
Telephone: (602) 956-2200
Telefacsimile: (602) 956-1503

copy to:

LAW OFFICES OF GREGORY THATCH '
c/o Larry Larsen, Esq. i !

1730 “I” Street, Suite 220 ;

Sacramento, California 95814 .
Telephone (916) 443-6956

K
!

U S. FISH AND WILDLIFE SERVICE
c/o Field Supervisor
2800 Cottage Way, Rm. W2605

Sacramento, California 95825 !

‘Telephone (916) 414-6624 - -

Telefacsimile (916) 414-6712

h. No Third Party Beneﬁ.ciagg._ This Agreement is intended soiely for
the benefit of the Parties and shall _n@t be cf)nStrued to create ﬁny rights in any

_other person or entity,. - -

i. 'Execution in Counterparts. This Ag’feement may be executed in

any number of counterparts, each of which shall 'be" deemed to be an original and’

|

all of which together shall be deemed to be one and the same instrument.
Furthermore, this Agreement may be executed and delivered by the exr:ha,nge- of
electronic facsimile copies or counterparts o‘f the signed documents, Whiéh -

facsimile copies or counterparts shall be binding upon the Parties; prqvidéd,
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however, that any electronic fa‘esimtle count 'erpart shall be followed by dehvery

to counsel for City of an original 51gned counterpart

i Denia] of Wrongdomg and Llablhty N exther the negotlat]on of

. this Agreement nor any action taken to- carry out this Agreement (1)isor may

be construed or used as an admlsswn or concession by or- agalnst any partj,r of

~ any fault, wrongdomg or hablhty whatsoever or- (2) except as necessary or

'appropnate to defend thls Agreement or any act]on taken in accordance

herewith, may be offered or recewed in evidence in any action or proceedm‘é.
against any p‘art)v/ in or before any ‘court, admini’strativ_e agency or tribunal for -'
any purpose. . ‘ A | ‘ _ .

k ‘Headings; Cross-References, EXhlbltS. The. headmgs and captlons |

used in this Agreement are for convemence and ease of reférence only and shall .

not be used to construe, interpret, expand or, 11m1t.the terms of this Agreement. -

|

. All cross-references in this Agreement, unl‘ess spe‘ciﬁcallif directed to another.

agreement or document shall refer to prov1s1ons in this Agreement and shall n»ot |
be deemed to be references to any other agreements or documents ‘Each of the 4
exhibits attached to this. Agreement is hereby mcorporated mto this Agreement
by this reference. | ' ‘1. | l . | ' _ |
1L NoDuress. This'Agreement is?executed voluntarily by each of the -

Parties without any duress or undue;‘:inﬂ,uence on the part of, or.on behalf of, any .

- of them. Each of the _Parties has read and fuliy understands the meaning of each
- provision of this Agreement and has }relied on'the independent advice and

representation of legal counsel in entering 'into this Agreement.

m. Successors and A531gns The terms and conditions of thls

Agreement shal] be binding upon and inure to the beneﬁt of the Partles and thelr
l

respective successors and assigns.
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n. Construction. This. Agreemenj: has been reviewed by legal counsel- |
Et for aH’Partjes, and no presﬁmpﬁon or rule that ambiguities shall be po'nsfrued _ :
' againﬁt the drafﬁhg party sﬁﬁll ﬁpply to the interpretation or'applicﬁtion' of this -
"Agreement ‘ .
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IN WITNESS WHEREOF, the Parties have ;:auscd this Agreement ta be duly excouted as
-of the date hereinabove written, | -
|

4

Dated: May 14,2000 NATIONAL WILDLIFE FEDERATION

- I 'Pr'i‘mName ;la&:\fko;frwfeié

ENVIRONMENTAL COUNCIL OF SACRAMENT 0

Dated ‘May 2001

- ; ' - By:
| ‘ Print Nmﬁé:

. Daed: May__,2000 ~ FRIENDS OF THE SWAINSON'S HAWK

g S By:

Pnnt Name: ‘
B - ! i ’ .
o . Dated: May _Iﬁf 2001 | MOUNTAIN LION FOUNDATION

IL h | _ ' | ~* Print Name:
. Daed: May 2001 PLANNING AND CONSERVATION LEAGUE

o Ao b

PrintName: A2k EesTyatl

N |
‘.: / ) {)
iy |
I -

, 28
we-55000 v.3 ,




