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Honorable Members in Session:

Summary

On March 5, 1985, the attached ordinance was presented to the
City Council by the Sacramentans for Justice and was referred to
this committee for hearing.

This ordinance prohibits discrimination on the basis of sexual
orientation (sometimes referred to herein simply as "discrimina-
tion") in the following areas: employment, businesses, real estate
transactions, City facilities and services, and educational insti-
tutions. The ordinance is discussed in more detail below.

Discussion

The ordinance's salient points are:

1. Employment (§14.101)

(a) Persons covered by the ordinance: All employers with
more than five employees (including the owner and any management
and supervisorial employees), all employment agencies, and all
labor organizations.

(b) Conduct prohibited: Discrimination in hiring and ter-
mination decisions on the basis of sexual orientation. It also
prohibits discrimination with respect to compensation, terms,
conditions, or privileges of employment, including promotion; or
to limit, segregate or classify employees in any way which would
deprive or tend to deprive any individual of employment oppor-
tunities, or otherwise adversely affect his or her status as an
employee.

Employment agencies cannot discriminate based on sexual
orientation in referring for employment any individual. Labor
organizations are prohibited from discriminating in granting



membership, and may not limit, segregate or classify their
memberships in any way which would deprive homosexual indivi-
duals of employment opportunities. Nor may the labor organiza-
tions limit the employment opportunities of their members or
otherwise affect the status of those members as employees or as
applicants for employment.

Finally, no employer, employment agency or labor oganiza-
tion may discriminate against individuals in providing training
programs, nor may they advertise that their training programs
will discriminate against persons based on sexual orientation.

The ordinance provides that it shall not be an unlawful
discriminatory practice for an employer to observe the con-
ditions of a bona fide employee seniority or benefit system,
provided such systems or plans are not a subterfuge to evade the
provisions of the ordinance.

(c) Reqguired Conduct: The ordinance requires that every
employer with fifteen (15) or more employees, every labor orga-
nization with fifteen (15) or more members, and every employment
agency must post and keep posted in every place upon its premi-
ses where notices to employees, applicants for employment, and
members are customarily posted, a notice to the effect that
discrimination on the basis of sexual orientation is prohibited
by law. It is further required that such notice must cite that
this prohibition comes from Chapter 14 of the Sacramento City
Code.

As an alternative to that requirement, the affected employ-
ers, labor organizations, and employment agencies may simply add
the words "sexual orientation” to all notices required by federal
or state law.

2. Business Establishment (§14.102)

(a) Persons bound by the ordinance: "Any person" is bound
by the provisions of this part of the ordinance.

(b) Prohibited conduct: 1In general, the ordinance prohi-
bits discrimination in the provision of goods, services, facili-
ties, privileges, advantages and accommodations of any business
establishment on the basis of a client's sexual orientation. It
further provides that persons covered by the provisions of this
ordinance may not deny credit to any person on the basis of such
person's sexual orientation. Finally, the ordinance provides
that no business establishment may advertise that it engages in
or will engage in any discrimination against persons based on
sexual orientation.

3. Real Estate (§14.103)

(a) Persons covered by the ordinance: The ordinance
generally covers "any person". However, the ordinance does not
apply to the rental or leasing of any housing unit in which the




owner or lessor, or any member of his or her family, occupies
one of the living units, and it is necessary for the owner or -
lessor to use either a bathroom or kitchen facility in common
with the prospective tenant.

(b) Prohibited conduct: The ordinance provides that it
shall be an unlawful real estate practice for any person to
engage in any of a listed set of acts wholly or partially based
on sexual orientation. The list includes the following:

°The termination, failure, or refusal to initiate or con-
duct any transaction in real property, including but not
limited to rental;

°To include in the terms or conditions of a transaction any
clause, condition or restriction;

°To falsely represent that an interest in real property is
not available for a transaction;

°To refuse to lend money, guarantee a loan, accept a deed

of trust or mortgage, or otherwise refuse to make available
funds for the purchase, acquisition, construction, altera-
tion, rehabilitation, repair or maintenance of real proper-
tys: '

°The imposition of different conditions on financing than
would be present otherwise;

°The refusal to provide title or other insurance relating to
the ownership or use of any interest in real property;

°The refusal or restricting of facilities, services, repairs
or improvements for any tenant or lessee;

°The making, printing, publishing, advertising, or dissemir- ~

nation in any way, any notice, statement or advertisement
with respect to financing related to any such transaction
which states that any unlawful real estate practice as
listed above will be engaged in.

4, City Facilities and Services (§14.104)

(a) Persons covered by the ordinance: The ordinance
covers "any person”.

(b) Conduct prohibited: The ordinance prohibits discrimi-
nation on the basis of sexual orientation in making available
City services and facilities and City-supported services and
facilities. It further prevents any City services and facili-
ties and City-supported services and facilities from advertising
that the service or facility will discriminate on the basis of
sexual orientation.




5. Educational Institutions (§14.105)

(a) Persons covered by the ordinance: The ordinance
covers "any person".

(b) Prohibited conduct: Discrimination with respect to
admission, the provision of services or programs offered by
educational institutions, and access to facilities owned or
operated by an educational institution. It further provides
that it is unlawful for educational institutions to advertise
that they engage in or will engage in educational practices
which discriminate on the basis of sexual orientation. Finally,
the ordinance provides that it shall not be an unlawful discri-
minatory practice for a religious or denominational institution
to limit admission or give other preferences to applicants of
the same religion. The ordinance would not apply to public
schools, colleges and universities.

6. Retaliation (§14.106): Retaliation against a person because
that person seeks enforcement of the ordinance is prohibited.

7. Enforcement (§14.107, 14.108): Any person who violates any
provision of the ordinance shall be liable for actual damages and
costs to the individual or individuals whose rights are violated,
and may, in the court's discretion, be responsible for attorney's
fees for the other party. Injunctions against violations may also
be sought. Criminal liability exists only for violation of the
notice posting requirement of §14.101(c)(1l).

8. Limitations on the Actions: The statute of limitations is
one year and six months from the date which plaintiff knew or should
have known of defendant's decision or action.

9. Non-Waiverability: the ordinance includes a provision which
prohibits the contractual waiver or modification of any provision of
the ordinance. _ '

The ordinance prohibits discrimination based on sexual orien-
tation in private employment, which is not currently prohibited by
State law. ABl (Agnes) of 1984 would have prohibited this, but this
was vetoed by the Governor. The ordinance does cover certain areas
already covered either by State law, principles of constitutional
law, or existing City policy. In summary:

1. City Employment: Discrimination is prohibited under prin-
ciples of constitutional law. Gay Law Students Association v.
Pacific Telephone and Telegraph Co. (1979) 24 C. 34 458, 4657. In
addition, the City's existing policy on equal employment opportunity
prohibits discrimination based on sexual orientation.

2. Business Establishments and Real Estate Transactions:
Discrimination is prohibited by the Unruh Civil Rights Act ("Act"),
California Civil Code §§51, et seq.). The Act does not define a
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business establishment, but courts have given a very broad construc-
tion to the term. Curran v. Mt. Diablo Council of Boy Scouts (1983)
147 C.A. 34 712, 729-30, which held that Boy Scouts was a "business
establishment" within the Act's prohibition against discrimination
and that the prohibition included discrimination based on homosexu-
ality (Id., at pp 733-34). Discrimination in the rental of housing
is also prohibited by the Act. Hubert v. Williams (1982) 133 C.A.
3d, Supp. 1. The Act allows for suits for actual and punitive dama-
ges, injunctions, and attorney's fees. There is no criminal liabi-
lity for violating the Act.

The ordinance allows for attorney's fees (discussed below) and
does provide that failure to post notices that discrimination is
prohibited is an infraction.

The ordinance provision allowing attorney's fees causes us con-
cern. While it is not entirely clear, we believe it is preempted by
State law. Section 1021 of the California Civil Code provides:

1021. Attorney's fees, determination by
agreement; right to costs and
disbursements

Except as attorney's fees are specifically
provided for by statute, the measure and mode of
compensation of attorneys and counselors at law
is left to the agreement, express or implied, of
the parties; but parties to actions or proceed-
ings are entitled to costs and disbursements, as
hereinafter provided. (emphasis supplied)

The above language, when coupled with the fact that there are
nearly 150 State statutes which allow attorney's fees (CEB
California Attorney's Fees Awards Practice, 1982 and supplement
1984) evidences a legislative intent to preempt the field of pro-
viding for attorney's fees. A holding that the attorney's fees
provision is invalid because it is preempted by State law could have
an unanticipated serious financial effect of a successful plaintiff
or his or her attorney.

San Francisco, Los Angeles, Berkeley and Laguna Beach have
adopted ordinances very similar to this ordinance. Oakland has also
adopted an ordinance which is somewhat similar.

Respectfully submitted,

THEODORE H. KOBEY, JR.
Assistant City Attorney

THK/ jmv
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CITY COUNCIL MLLTTNG

ORDINANCE ADDING CHAPTER 14 TO THE -

SACRAMENTO CITY CODE RELATING TO THE

" PROHIBITION OF DISCRIMINATION ON
THE BASIS OF SEXUAL ORIENTATION

o

} BE IT ENACTED BY THE COUNCIL OF THE CITY OF SACRAMENTO.

SECTION 1. Chapter 14 is hereby added to the Sacramento Clty

- Coda to read as. follows.

'CHAPTER 14. DISCRIMINATION ON THE -
BASTS OF SEXUAL ORTENTATION

Sec; 14. 100.' Definltlonsd As used in thls chapter, the followxng
“ords and phrases shall have the meanlng given them in thlo sectlon,
unless the context clearly requlres otherw1se.g

“(a) Business establlshment-’ Any entlty, however organized

whlch furnishes goods, serv1ces or accommodatlons to the general

publlc._

(b) Educational Institution: Any_entity‘which provides'instrucf7
tion to individuale..

(c) Individual- A natural person

(dI'vPerson: As. used in thlS chapter, the term 'person 'shall
:mean any natural person, flrm, corporatlon, partnershlp, or cther"

eorgan;zatlcnj assoclatlon or group. of persons however organlzed,

(e) Scxual Orientation. As used in thisvchapter,,the_terme
"sexual orientation” means-actualAof7supposed”~heterosexualityr'homo—-_
sexnality, or bisexuality.

Sac. 14.101. Eaployment.

(a) Unlawful Employ@ent‘Practices; It shall be an unlawful

employviment practice fo:'any~per50n to do any{bf.the following. acts




e 1 AN ig
el i
L.._»- [N NP :..._r.J l u

wholly or partlally based on sexual orlentatlon of ‘an employee or -

applicant for employment, unless based- on a bona fide occupatlonal

gqualification:

1

-l(l)_ No employer shall fall or refuse to hlre, or dlscharge;nn'

-any 1nd1v1&ual- dlscrlmlnate against any 1nd1v1dual thh respoct o

- to compensatlon, terms, condltlons, or pr1v11eges of employment, L

"llncludlng promotlonf ornto llmlt segregate or ClaSSlfy employeesn
jiln any way whlch would deprlve or tend to depr1ve any 1nd1v1dual
riof employment opportunltles, or'otherWLSe adversely affect'nls-orfs:
. her statusvas an’employee; -
" (2) No employment agency shall fail or. refuse to- refer for“l
nemployment any 1nd1v1dual- or otherw1se to dlscr1m1nate agalnst .
any 1nd1v1dua1; | | | |
tf3) No laboerrganisation shall exclude.or.ekpel'from;tne»‘
membership ot otnerwisecdiscriminate—against.any individual; or
| limit, segregate or classify itS'membership'or to:classifycor;'
.fall or refuse to refer. for employment any individual ln any way
.whlch would. deprlve or tend to deprlve such 1nd1v1dual of
emoloyment opportunltles, or- would llmlt such employment oppor~:~
tunities; or otherw1se affect his or her status as.-an employee or;
- as an apollcant for employment- '
) lﬁ(&) No emoloyer, employment agency or labor organlzatlon
| li)’discriminate;against any7inaiv1dual infadmission>to;
or employment in,'any:program established-to proylde apprenrn
 ticeship or other:training‘or‘retraining,_includingwany'On—

the—job»training.program;'or



S

ceswnd B3

'(ii).print,'gﬁﬁllsu{ édvertlse or dlssemlnate.ln any

way, or cause to be.printed publlshed _advertlsed'or'dlsseed_u

'mlnated in any way, any notice or: advertlsement w1th respecty”
to employment, membership 1n, or any.cla351f1catlon or
lreferral for employmont or tralnxng by any such. organlzatlonf’;
"whlch states that an unlawful dlscrlmlnatory oractlce w1ll
'be.engaged 1n;‘, .

(b) EXceptions,

(l) 'It shall not be an:unlawfulidisctlminetoryvprectioe-for
an employer to observe the condltlons of a bona flde senlorlty _fl*
'jsystem or a bona flde employee benefltvsystem, prov1ded such
systems or plans are. not a subterfuge to evade the prOVlSlOHS of
this Cnapter;‘ _ |

| (2) Nothlng in this sectlon sball be construed to apply to
employment by any bu51ness ‘which employs flve or fewer employees g
'1nclud1ng the owner and. any managenent and supervxsortal
.employees.d |
1(c). Noticesl”

(1) Requirements-i Every employer w1th flfteen or more-

: employees, every labor organlzatlon w1th flfteen or morn members,,
vand every employment agency shall post and keep posted in every
place upon- 1ts premlses where notlces to employees, appllcants
' ;fo:;employment, and.memb rs are customarlly post d the follow1ng
notice: | | | |
| '"Discrimlnatloh'on'the basis[OE sexuul.orienta" .
tion is prohibited by law. Chapter 14 of. the

Sacramento City Code."

(2)‘<Alternete Compliance.,rNotwithstanding-the"above,:thev

‘provisions of this subsection'(c) may'be complied Wlth‘by_addingy
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the words “sexual orlentatlon" to all notices. requ1red by Federal
or State law, and 1ndlcat1ng on the notlce that dlscrlmlnatlon on

the basis of sexual orientation is'prohibited by Chapter __ of

‘the Sacramento,citYFCode;
(3) ' The failurefto pdst Or keép‘posted'tho nOticé-pursuantf
- to subd1v1510n (c)(l) or (c)(2) of thlS sectlon shall not

operate to: toll the runnlng of the llmltatlon perlod provxded i’

1

Sectlon 14. 109.

Sec. 14.102. Business Establlshments._'

(a) Unlawful Business Practice.

(l) In General: = It shall be an unlawful business. practlce for -

any person to. deny any person the full and equal en]oyment of the:
gogds, ‘services, fac;lltles, pr1v1leges,-advantages and accom- |
mhdatibnstof any bnsinessfestablishment;on'the basisj(in'whole or
:in paf:) of such petson’s sexual orientation.- |
'_(2) 7Creditf‘ It shail be ‘an unlawful businesshntactice"fof_
anyhpefson:to deny credit tbhany perSon*on-the_baSis»(in Vholelof'j.}

in part) of. such person s sexual orlentatlon.

- (3) Advertlslng:’ It shall be . an unlawfui bualness practlce'“
- _forvany-persen“to nake,_prlnt, publlsh,,advertlsevortdlssemlnate
.inhany wayvanyfnotice, statement‘nr adnertisement,with reepect to
aoy business eqtabllshment Wthh states that such establlshment o
v.engageb or: w1ll engage 1n any unlawful buSLness practice aai -
defined in thls'Sectlon. |

‘Sec. 14.103.  Real Estate Transactions.

(a)» Unlawful Real Estate'Practices;. It shall be an unlawful;real'
‘estate practice for any person to do any of‘the'following acts wholly

or partially based on sexual orientation:
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(1)o-To'terminate, or fail or refuseﬁto_initiate,or conduct

any traneaction in real,property, including but,not.limited to the
"rental.thereof; to include in'the'terme or eonditioos‘of'a tran-
saction in-real property anyielause, Conditionyor restrictioo; or
bzfalsely to repreeent'that an intereStyin'realeprooertyrielnot{r 
.availabieifor a transaotion'io connection“tﬁereﬁith, inCiuding:but
v'not llmlted to rental or - leaSLng thereof. - : o o

v'(2)' To refuse to lend money, guarantee‘the loao, aoeept the
deed of trust or mortgage, or otherwxse refuse to make avallable
vfunds for the purcnase, acquisition, coostructlon, alteratlon,
rehabllltatlon,‘repalr or malntenance of real property, or 1mpose-"
dlfferent condltlons on such flnanc1ng, or refuse to prov1de tltle:
or other insurances relating, to the ownershlp or use. of any
tvlnterest in real property.e - |

| (é) ‘To refuse or.restriet facilities,.services, repairs or
'improvementS'for adY'tenaot_orﬁlessee; o

(4) To make, prlnt, publlsh advertise-or”dieseoinate,'in

anvaay,vany notlce, statement or advertlsement w1th respect to
flnanc1ng related to any such transactlon whlch states that any
unlawful real estate practlce as: deflned in: thls Sectlon w1ll be..’

1

'engaged»ln.f

te((b)_ Exceotlons.ﬂ”

(1)_ Owner Occugled Dwelllnqe.- Nothlnglln.thle.chapter ff:“
shall be-construed to apply to the rental or leaSLng of
any hou51ng unit in which the owner or lessor or any member of hlse
or her famlly occupleS'one of the living units and it is necessary .

. for tha owner or lessor or any member of his or her family to use
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elther a bathroom or kitchen facility in common with the. prospec—

v

tive tenant.

'Sec;V14.104. City Facilities,and Services.

(a) Unlawful Service Practices,'

1y CityfFecilities:“It‘shell'bévanlunlawful;servioe prac-.

’,tice.fOr;eny'person to deny anyyindividualrtheafuiliand equal.
enjoyment of;‘or to-imposefdifferentrtermsvand conditions»upon:the.
‘aveilahility'of: any.serv1ce program or. fac111ty wholly‘or par—'
tlally funded or otherw1se supported by the Clty on the basxs, ;n{f

‘whole or.ln_part,_of the 1nd1v1dualls“sexual}orlentatlon;_.

(2)_‘City78ervices;yrit shallnbeyan unlewfulzservicejpreotioe

ffor anyfperson-to deny'anyhiﬁdividual'the-fullfand'équalnenjgyﬁent;

”Ldof, or to imposendifferentdterms-or conditions:on-thedeveilahility_

of, any Clty serv1ce on the ba51s,-1n whole or 1n part, of such
1nleLdual‘s sexual orlentatlon

(31 Suogorted Facrlltles‘andrServices:' It.shall be.én-;f

unlawful service practlce for any person_ to. deny any 1nd1v1dual S

the full and . equal enjoyment of 'or-to;1mpose'drfferent:terms;and{t

condltlons upon. the avallablllty of any service; program—or faci—f}-_

Clity wholly or . partlally funded or . otherwxse supported by the Clty,t.

on,the‘ba51s,~1n whole.or in part,-of the 1nd1v1dual's sexual'-
_:orientation.' ThlS subsectlon shall not apply to any fac111ty,

.serv1ce or program whlch does not recelve any flnanc1al as;lstance

from the City Wthh is not’ prov1ded in the publlc generally. :

(4) Advertlslng.
{a) It shall be an unlawful service praotice‘for the
City or any person employed by the City to make, print,

~ publish, advertise or disseminate in -any way any notice,
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statement, or. advertlsement with respect to any service. or -
facility . prov1ded by the Clty whlch states that. the City or
any person employed by the Clty engages or will engage'ln an
unlawai Seryice practice. IR |

1uib)' It shall be an unlawful servxce practlce”for any
oroanlzatlon descrlbed in subsectlon (a)(3) of this sectlon
~}to make, prlnt, publlsh advertlse or.dlssemlnate in any way
__any notice, statement, or advertlsement w1th respect to any ”e
service or faczllty prov1ded by such organlzatlon which-
-'states that such organlzatlon engages in or Wlll engage 1n ]

"unlawful service. practlces as deflned in thlS Section.

14 105. Educatlonal Instltutlons.'

(a) Unlawful Educational Practices.

(l) Adm1531on- It shall.be an.unlawfu1 educationai-practicea

- for any person to deny adm1551on to an educatlonal 1nst1tutlon, or

to impose different terms or condltlons‘on admxssxon,»on’the-‘

basis, in whole or in part, of such individual's sexual orien- '

_tatibn.

_(2) Services:' Itfshallﬁbegan‘unlawful edncationalipractice ]_,'

for any personﬁtO'deny,any individualtthe7full.and equal‘enjoyment;v”

of, or to: 1mpose dlfferent terms or condxtlons upon the avallablllty C

of, any serv1ce or program offered by an educat10nal 1nst1tutlon,_

'*on‘the_baSLS, 1n whole or 1n part, of such 1nd1v1dual“s sexual }5f¥

: orientation.

(3) Facilities: It shall be an unlawful"educational prac-

t1ce for any person to deny any 1ndlv1dual the full and equal

_enjoyment_of, or. to 1mposo dxfferent terms or: condltlons upon the

availability of, any_fac111ty owned or operated.by an educat;onall'

- 7~
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1nd1v1dual s sexual orlentatlon

(4) Advert151ng.. It shall be an:unlanful educatxonal prac—v

’tlce for an. educatlonal 1nst1tutxon or. any person employed by anv
educatlonal.lnstltutlon to.make, prlnt, publlsh advertrse-or:

dlssemlnate in any way any notice, statement or advertlsement Qrth'ﬂ

respect to that educatlonal 1nst1tutlon whlch states that sucnb~'

fnlnstltutlon engagesiln,'or>Q111‘engage.1n@'unlawfnl.educatlonal”

practices..

(b) Exceptlons-ps
- (1) It shall not be an unlawful dlscrlmlnatory practlce for
a rellglous or. denomlnatlonal institution to llmlt admlsslon to or"
h glve other: preference to appllcants of the.same rellglon.
(2) Nothlng in thrs chapter shall be construed to: apply to
any educatlonal institution owned or - operated by any federal
_ state, or local government agency.

fSec 14.106.' Retallatlon'Prohlblted.

' No person shall retallate agalnst any 1ndrv1dual because such
© individual seeks the enforcement of the provisions of thlS chapter.

."Sec.bl4.107; Enforcement;_

(a)i Civil Action
| ', tl)‘ Any aggrleved person may enforce the’ prov151ons of th1s
i Chapter by means of a c1v1l actlon ‘in Whlch the court may award‘ “
' actual;damageSvand-costs; | |
{‘(2),-Any person who commitS) or proposes to commit; an
'actxonvln v1olat10n of any prov1sxon of this chapter may be en301ned

therefrom by any court of competent jurlsdlctlon,
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0 enforce'fhe prov1alons of this -

(3) In any action t
chapter, the court.mayhallow-the prevalllng party a reasonable

_attorneyfs fees.

. Sec. 14. 108. Crlmlnal Llablllgl._

'(a) It shall be unlawful for any person to v1olate the provxsxons R
of Sectlon 14 101(c)(1).' Such v1olat10n,shall be deemed an 1nfrac~~”“

tion, the fine for which shall be lev1ed in. the amounta prescrlbed by

.Sectlon 36900 of the Government Code as that Scctlon may herelnafter

‘be’ amended or renumbered.:

(b) Noththstandlng any other prov151on of thls Code to the
contrary, v101at10n of any prov151on of thls chapter other than as pro—lb

v1ded in subsectlon (a) of this section. shall not be deemed a crimes

Sec. 14'109. leltatlon on Actlon._,

Jud1c1al actions under. this ordlnance must be flled w1th1n one

year and six monthS-or the time which plalntlff knew or should have -

‘known of:

(a)’bthe defendant'e.deciSion‘or action’whioh‘plaintiffdalleges is
based on plalntlff's sexual orlentatlon, or .
(b)_ the defendant's act of retallatlon agalnst plalntlff xn

violation of'Sectlon’l4.106, :

‘Sec. 14.110. Severability. -

If any part or prov151on of . thls ordlnance, or. the appllcatlon

”'thereof to any person or c1rcumstance, 1is held 1nva11d, the remalnder

of the ordlnance, 1nc1ud1ng ‘the appllcatlon of . such part or prov1510n

to other persons or c1rcumstances, shall not be affected thereby and

'shall continue in full force and effect. To thlS end prov131ons of :

thls ordlnance are severable and are 1ntended to have 1ndependent

valldlty. .
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7 Secs 14.111. NonwaiVerabilityf 

‘Any written or oral agreement whereby any\proviéioh'of this

chapter is waived or modified, is against public policy and void.
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