
ORDINANCE NO. ^7^018

ADOPTED BY THE SACRAMENTO CITY COUNCIL

ON DATE OF MAR 9 5-IN

AN ORDINANCE AMENDING TITLE 58 OF THE SACRAMENTO CITY
CODE BY AMENDING SECTION 58.08.802, RELATING TO MBE/WBE

REQUIREMENTS AND ADDING CHAPTER 58.10, RELATING TO BID
PROTEST PROCEDURES; AND DECLARING THE ORDINANCE TO

BE AN EMERGENCY ORDINANCE TO TAKE EFFECT IMMEDIATELY

BE IT ENACTED BY THE COUNCIL OF THE CITY OF SACRAMENTO:

SECTION 1.

Section 58.08.802 of the Sacramento City Code is hereby amended to read as follows:

58.08.802 MBE/WBE efforts required of responsible bidder.

The specifications or request for proposal for any contract for a public project to
be awarded by the city council may set goals relating to participation in the contract by
MBEs and WBEs. No bidder on said contract shall be considered a responsible bidder
unless the bidder either meets the MBE and WBE participation goals established for
the contract or, if one or both goals are not met, made a good faith effort prior to the
time bids are opened to meet such unmet goal or goals by performing all of the
following actions:

(1) The bidder attended a MBE/WBE program meeting held by the City to
inform bidders of the minority and women's business enterprise program
requirements within ninety days prior to the date that bids are opened.

(2) The bidder identified and selected specific items of the project to be
performed by MBEs and/or WBEs to provide an opportunity for
participation by those enterprises. The total dollar value of those items
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identified and selected by the bidder shall exceed or meet the goal or
goals established for the contract but not met by the bidder.

The bidder requested, in writing, subcontract and supply proposals from
MBEs and/or WBEs not less than 10 calendar days prior to the opening of
bids. If the bidder does not meet the contract's MBE participation goal,
for each item of the project identified and selected pursuant to action (2),
above, the bidder shall request proposals from a minimum of three or
one-third, whichever is greater, of the certified MBEs listed for each such
item's category of work in the City's MBE/WBE directory; provided that if
the City's directory lists fewer than three certified MBEs for any such
item's category of work, the bidder shall request proposals from all of the
certified MBEs listed for such category. If the bidder does not meet the
contract's WBE participation goal, for each item of the project identified
and selected pursuant to action (2), above, the bidder shall request
proposals from a minimum of three or one-third, whichever is greater, of
the certified WBEs listed for each such item's category of work in the
City's MBE/WBE directory; provided that if the City's directory lists fewer
than three certified WBEs for any such item's category of work, the bidder
shall request proposals from all of the certified WBEs listed for such
category. Bidders shall use the most recent MBE/WBE directory that is
available on the date that the City advertises for bids on the project,
including any updates to such directory that are included in the project
specifications issued for the contract. The project specifications shall
advise bidders how to obtain copies of and/or access to the City's most
recent MBE/WBE directory.

(3)

(4) The bidder followed up initial solicitations of interest by contacting the
MBEs and WBEs solicited pursuant to action (3), above, to determine with
certainty whether the enterprises were interested in performing specific
items of the project.

Upon request, the bidder provided MBEs and WBEs with information
about the plans, specifications, and requirements for the selected
subcontracting or material supply work.

(5)

(6) The bidder requested assistance from one or more of the following
organizations: minority and women community organizations; minority
and women contractor groups; local, state, or federal minority and women
business assistance offices; or other organizations that provide
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assistance in the recruitment and placement of MBEs or WBEs, if any are
available.

(7) The bidder did not unreasonably reject the low bid from a MBE or WBE.
The City shall provide a bidder who rejected a low bid from a MBE or
WBE with an opportunity to explain the bidder's reasons for doing so,
before the City determines whether the bidder's rejection of the low bid
was unreasonable.

(8) Upon request, the bidder advised and made efforts to assist interested
MBEs and WBEs in obtaining bonds, lines of credit, or insurance required
by the City or the contractor.

(9) The bidder's efforts to obtain MBE and WBE participation could
reasonably be expected to produce a level of participation sufficient to
meet the goals established for the contract.

The bidder shall demonstrate compliance with actions (1) through (9), above, by
completing the MBE/WBE Good Faith Effort Worksheet included in the project
specifications issued for the contract. All MBEs and WBEs utilized by the bidder to
meet the goals established for the contract must be City-certified MBEs and WBEs at
the time bids are opened.

SECTION 2.

Chapter 58.10 is hereby added to the Sacramento City Code to read as follows:

Chapter 58.10

58.10.1001
58.10.1002
58.10.1003
58.10.1004
58.10.1005
58.10.1006
58.10.1007
58.10.1008
58.10.1009
58.10.1010

Bid Protest Procedures

Application.
Definitions.
Form of Bid Protest.
Submission of Bid Protest to City.
Time for Filing a Bid Protest.
Investigation by Staff; Meeting.
Response to Bid Protest.
Consideration of Bid Protest by City Council; Conduct of Meeting.
Providing Written Notice.
Information in Request for Bids.
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58.10.1001 Application.

Except as provided otherwise herein, this chapter shall apply to bid protests
relating to all contracts for public projects that are required to be awarded by the City
Council under the provisions of this title. This chapter shall not apply to bid protests
relating to any contract awarded by the City Council but not awarded by competitive
bidding, pursuant to chapter 58.04 of this title, or to any contract for a public project that
may be awarded without City Council authorization, or to any contract awarded under
any other title of this code, unless specifically so provided in the request for bids for
such contract.

58.10.1002 Definitions.

For the purpose of this chapter, the following definitions shall apply:

(a) Bid: "Bid" means any bid or proposal submitted on a contract.

(b) Bid Protest: " "Bid protest" means a protest filed by a bidder on a contract
in accordance with the provisions of this chapter, which protest (1) claims
that one or more bidders on the contract should be disqualified or rejected
for any reason, or (2) contests a City staff recommendation to award the
contract to a particular bidder, or (3) contests a City staff recommendation
to disqualify or reject one or more bidders on the contract. Only a bidder
on a contract, or such bidder's authorized representative, may file a bid
protest on such contract.

(c) Bidder: "Bidder" means any person or firm that submits a bid on a
contract.

(d) Contract: "Contract" means any contract for a public project that is
required to be awarded by the City Council under the provisions of this
title.

(e) Project Manager: "Project manager" means the City staff member
identified as the project manager or City staff contact person in the City's
request for bids.

(f) Protested Bidder: "Protested bidder" means a bidder whom the bid
protest claims should be disqualified or rejected.
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(g) Protesting Bidder: "Protesting bidder" means a bidder on a contract, or
such bidder's authorized representative, who files a bid protest on the
contract in accordance with the provisions of this chapter.

(h) Request for Bids: "Request for bids" means a written request or
solicitation for bids to perform a contract issued by any department or
division of the City.

58.10.1003 Form of Bid Protest.

Bid protests shall be in writing, shall provide the name, address, telephone and
telecopier numbers of the protesting bidder, shall identify the contract to which the bid
protest pertains, including the contract number and date that bids for such contract
were received by the City, and shall identify the City department or division issuing the
request for bids. The bid protest shall identify and explain the factual and legal
grounds for the protest, and shall include and attach any written materials that the
protesting bidder wishes to have considered in determining the protest. Bid protests
shall be addressed to the City Clerk, 915 I Street, Room 304, Sacramento, CA, 95814.
Any bid protest that is not submitted as provided herein shall be invalid and shall not be
considered.

58.10.1004 Submission of Bid Protest to City.

Within the time period specified in Section 58.10.1005, the bid protest shall be
filed with the City Clerk, and one (1) additional copy of the bid protest shall be filed with
the project manager at the address indicated in the request for bids. Bid protests may
be filed by personal delivery, by registered or certified mail (return receipt requested) or
by telecopy. Any bid protest received by the City Clerk and project manager after the
time period specified in Section 58.10.1005 shall be untimely and invalid, and shall not
be considered.

58.10.1005 Time for Filing a Bid Protest.

After bids for a contract are received and opened by City, City staff shall provide
each bidder a written notice of the City staffs preliminary recommendation for award of
the contract. Any bid protest related to the contract strait be received by the City Clerk
and project manager no later than five (5) working days after the date that such written
notice is received by the protesting bidder.
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58.10.1006 Investigation by Staff; Meeting.

If a valid bid protest is timely filed, City staff shall provide a copy of the bid
protest to the protested bidder(s), and shall investigate or cause to be investigated the
bid protest. The protesting bidder and any other bidder on the contract shall promptly
provide any information requested by City staff as part of such investigation. The City
shall provide a written notice to the protesting bidder, and to the protested bidder(s),
indicating the time, place and date of a meeting with City staff to discuss and attempt to
resolve the bid protest. Any additional information that the protesting or protested
bidders wish to have considered in determining the protest shall be provided in writing
to the City staff person identified in such written notice, and must be received by such
staff person at least twenty-four (24) hours prior to the meeting in order to be
considered.

The meeting to discuss and attempt to resolve the bid protest shall be held not
less than three (3) working days after the date that written notice of the meeting is
received by the protesting bidder and protested bidder(s). Such meeting may be
rescheduled or continued and more than one meeting may be held, if deemed
necessary by City staff. If the protesting bidder fails to attend a meeting held in
accordance with this section, the bid protest shall be deemed withdrawn and shall no
longer be considered by City.

58.10.1007 Response to Bid Protest.

After the meeting(s) held pursuant to Section 58.10.1006, the City shall provide
to the protesting bidder and protested bidder(s) a written notice of the City staffs
recommended decision on the bid protest, which written notice shall. include a brief
explanation of such recommendation and- shall identify a City staff person to contact
concerning the recommendation. Not later than three (3) working days after such
written notice is received by the protesting bidder, the protesting bidder shall provide
such City staff person written notice either that the bid protest is withdrawn or,
alternatively, that the protesting bidder desires to have the bid protest considered by
the City Council. If the protesting bidder fails to provide such written notice, the bid
protest shall be deemed withdrawn and shall no longer be considered by City.

58.10.1008 Consideration of Bid Protest by City Council; Conduct of Meeting.

If a valid bid protest is timely filed and the protesting bidder has requested in
accordance with Section 58.10.1007 that the City Council consider the protest, the City
shall notify the protesting bidder and protested bidder(s) of the time, place and date
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when the bid protest will be heard by the City Council at a public meeting. The City
Council may hear the bid protest as part of the City Council's consideration of the
award of the contract to which the bid protest relates or may hear the bid protest as a
separate item, provided that the City Council shall decide the bid protest prior to
awarding the contract, unless all bids are rejected. The bid protest and the
recommended decision of City staff concerning the bid protest, along with any relevant
information previously provided to the City by any bidder in accordance with the
provisions of this chapter, shall be included in the record of decision for the bid protest.
The scope of the bid protest shall be limited to the issues and evidence set forth in the
bid protest. The City Council may decide the bid protest at the meeting or may
continue the matter to a future date. The City Council's decision may take any action
on the bid protest that is authorized by law, including the adoption of the staff
recommendation, the adoption of a decision different from that recommended by the
staff or the rejection of all bids without deciding the bid protest. The decision of the
City Council on a bid protest shall be final.

58.10.1009 Providing Written Notice.

Whenever this chapter requires that written notice be provided by or to the City,
such written notice shall be provided by registered or certified mail (return receipt
requested), by telecopy, by personal delivery or by any other method that provides
reliable evidence of the date of receipt. Written notice provided by telecopy shall be
deemed received on the date that it is transmitted and transmission is confirmed by the
transmitting machine. Written notice provided by personal delivery shall be deemed
received on the date of delivery.

58.10.1010 Information in Request for Bids.

Every request for bids issued by the City for a contract subject to this chapter
shall indicate that any bid protest related to the contract shall be filed and maintained in
accordance with the provisions of this chapter, and that a copy of this chapter may be
obtained from the department or division issuing the request for bids or the City Clerk.

SECTION 3.

This ordinance is adopted as an emergency ordinance to take effect immediately
upon adoption by the Sacramento City Council. The facts constituting such emergency
are as follows: Bid protests on public works construction contracts, particularly protests
relating to bidders' compliance with MBE/WBE good faith effort requirements, have
increased recently, resulting in delay and disruption to the process of awarding City
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contracts. Some of this delay and disruption has resulted from problems created by
uncertainty regarding the actions necessary to comply with the City's MBE/WBE good
faith effort requirements, and by the City's lack of a formal process for the filing of bid
protests on public works construction contracts. The 1997 construction season is
beginning, and the City has suspended bidding on some City projects that should begin
construction as soon as possible, until these problems are eliminated. This ordinance
addresses these problems by revising the MBE/WBE good faith effort requirements to
clarify the actions bidders must take and establishing formal bid protest procedures and
requirements. It is necessary for this ordinance to take effect immediately so that the
revised requirements and protest procedure can be included in the projects that are
currently waiting to be bid, so that construction can begin as soon as possible.

DATE ENACTED: March 25, 1997

DATE EFFECTIVE:NIarch 25, 1997

ATTEST:

CITY CLERK
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