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RE: APPLICATION OF ELSIE M. KELLEY FOR LEAVE TO PRESENT .
A LATE CLAIM '

)‘
Members 1n Se851on;

SUMMARY

Elsie M. Kelley has applied for leave tovbrésent a late claim. We
are of the opinion that the appllcatlon does not fall within those
circumstances under which relief must be granted.

BACKGROUND™

. Ms. Kelley has applied for leave to present a late claim. The claim
seeks damages arising out of persohal injuries allegedlv suffered when
she struck the edge of a counter in housing aﬁmlnlstered by the
Sacramento -Housing Authority.

Government Code Section 911.2 provides that a claim for damages based
.upon personal injuries shall be presented within 100 days of accrual
of the cause of action. In this case applicant's cause of action
accrued on June 7, 1979, the date of the alleged incident. The 100-
-"day filing period explred on or about September 15, 1979. Applicant
presented her claim and late claim application on June 6, 1980, one
day short of one vear after accrual of the cause of action.

The application states that a tlmely clalm was not filed because
applicant did not know that the Sacramento Housing Authority owned
‘her residence, although she did know that the Housing Authorlty
managed the prooeftvnESQ?:F 30
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A éerson seeking to file a late claim must show béth: (1) that the

application was filed within a reasonable time not to exceed one year
after accrual of the cause of action (Government Code Section 911:.4(bh));
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and (2) that the failure to file a timely claim was due to mistake,

inadvertence, surprise or'excusable neglect (Government Code Section
911. 6(b)(1)l' o - A

In this case the appllcatlon falls to meet elther requirement. The -
appllcatlon was not filed until just short of one year after accrual.
No reason is offered to explain appllcant "delay 'in consulting an
attorney concernlng her cause of action. Appllcant knew that a public
agency was managing her re31dence A delay of a shorter period hac
been held unreasonable (Martin vs. Madera (1968) 265 C.A.2d 76).

Second, the proF ferred reasons for falllng to present a timely claim Ao

. not show a mlstake, 1nadvertence, surprise or excusable neglect of a

reasonable person under the circumstances (Roberts vs. State (1974) 39
C.A.3d 844; Tsingaris vs. State (1979) 91 C.A.3d 312. Appllcant knew
that azpublic agency was involved in  the incidents which gave rise to
her cause of action. Moreover, a lack of knowledge that a claim
existed against the City or the Housing Authority does not appear
sufficient .to establish excusable neglect (cf. Tammen vs. County of
San Dieqgo (1967) 66 C.2d4 468, 475; Martin vs. Madera, 265 C.A.2d at
79-80; Black vs. County of Los Angeles (1970) 12 C.A.3d 670, 677;
Backer vs. Beech Aircraft (1974) 39 C. A 3d. 315, 321.

RECOMMENDATION

For the foregoing reasons it is recommendea that the application of
Elsie M. Kelley for leave to present a late claim be denled

Very truly yours,

JAMES P. JACKSOV
City Attorney

%%&w&

STEPHEN B. NOCITA
Deputy Clty Attorney

RECOMMENDATION APPROVED
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APPLICATION FOR LEAVE TO
FILE A LATE CLAIM

In the Matter of the Claim
of ELSIE M. KELLEY, against
_the CITY OF SACRAMENTO.

TO: CITY OF SACRAMENTO

I. Application is hereby made for leave to present a
late claim under Section 911.4 of the Government Code. The
claim is founded on a cause of action for personal injuries
which cause of action accrued on or.about June 13, 1979. The
injury was incurred when the plaintiff, a resident in housing
administered by the Sacramento Housino Authority, struck her
body against the edge of a sharp counter and cupbcard, sustaining
inﬁuries. For additional circumstances relating to the claim,
reference is hereby made to the proposed claim attached hereto
as Exhibit "2A" and made a part hereof.

II. The reason for the delay in presenting this claim
is that the claimant was excusably neglectful in that she was
unaware of the fact that the property was owned by the City
and/or County of Sacramento and not merely manaced thereby, and

did not consult an attorney until after the 100 day period for

presentment of this claim expired.
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TELEPHONE 19161 225 160C

III. This action is filed within one year of the accfgal
of the cause of action and within a reasonable'time as shown
by the declaration of CHRISMAN L. QVANBERG attached hereto.
WHEPEFORE, it is respectfully requested that this
application be granted and the attached claim be received and
acted upon in accordance with Section 912.4 through 912.8 of the

Government Code.

DATED: June ‘z 1980

CHRISMAN L. SW

DECLARATION OF CHRISMAN L. SWANBERG

I, CHRISMAN L. SWANBERG, declare under penalty of
perjury, as follows:

1. I am an attornéy licensed to practice law in the
State of California, with offices at 1451 River Park Drive,
Suite 244, in Sacramento, California.

2. That in May of 1980, our offices were consulted by
the plaintiff herein, ELSIE KELLEY, in connection with injuries
she recéived in an- incident which occurred on June 13, 1979,
in her apartment at 480 Redwood Avenue, Sacramento, California.

3. The client related to us that it was Sacramento
Housing Authority managed property but that she was unaware of
who the owner was.

4. Our research indicates that the property is in fact

owned by the Sacramento Housing Authority and therefore the claim
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breséntment of requirement of the Government Code would otherwise
require a claim be made in 100 days of the accrual. of the cause
of action.

This claim ié presented within a reasonable time after
our discovery of the ownership of the property, and within one
year of the date of accruai of the injury which was June 13, 1979.

Executed this 2 day of June, 1980, in Sacramentc,

California.

CHRISMAN L. sx@dsnnﬂ
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CLAIM AGAINST THE CITY .OF SACRAMENTO

1. Claimant's Name __ Elsie M Kelley Telephone

2. Claimant's Addfess 480 Redwood Ave., Apt. D-8, Sacramento, CA

3. Address Where Notices Are to bg Sent

4. Amount of Claim $ 25,000 ’ Date of Accident 6/13/79

5. Place of Accident at apartment D-8 above

6. How Did Accident Happen claimant struck head on sharp protrusion on

corner of cupboard or counter.

~

7. Describe Injury or Damage head trauma requiring stitches, injury to

elbow, neck injury

8. Name of Public Employee(s) Causing Injury or Damage, if Known

unknown

9. List Expenses or Other Items of Your Claim

Medical (est.) | _ $ 500.00
Transportation .i s 50.00
General Damages | ¢24,450.00
$
$
Total $ 25,000.00

Attorney for Claimant

/ (Use reverse side {f additiotill space
is required.)
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(PROOF OF SERVICE BY MAIL—1013s, 20185 C C P.)

1 em & cisizen of the Unised Stases and a resident of the county of Sacramento 1 am

busimess

‘over the age of eighseen years end moi 4 perty 10 1he within above entitled action; my MRCWMX address is:— 14851 River
Park Drive, Sacramento, CA 95815

os__June 11 19— 80 1 sorued she within_ APPLICATION FOR LEAVE
TO FILE LATE CLAIM on:behalf of ELSIE KELLEY
CITY OF SACRAMENTO

on she ' in said action, by placing & srue copy sheveof enclosed in & sealed envelope
with posiage sbereon fully prepaid, in 1b ited ; Sacramento, California
v e foeo: :l y prepaid, in the United Stases post offce mail box o J

SACRAMENTO CITY CLERK
City Hall - I Street
Sacramento, California 95814

.

1, Kim Walker ' certify (or declare), wnder penalsy
(mame must be ryped or printed)
of perjury,® that the foregoing is true and corvec:.
Execured on June 11, 1980 o Sacramento California
(dase) - place)
, .
A Ll
Sigmasure

¢ proof of service by mail forms, being signed under penalty of pevjury, do nos reguire mosarization.




