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REPORT TO COUNCIL

City of Sacramento
9 1 5 I Street , Sacramento, CA 95814-2604

www. CityofSac ramento.Org

Consent

September 26 , 2006

Honorable Mayor and
Members of the City Council

T itle:N t^^: P Ordinance Amending City Code Section 3n32O3O, the^`P: ^^^r^e^^y
Telephone User Tax

LocationlCoUflCil District: Citywide

Recommendatio fl ^ Pass for Publication and continue to October 3, 2006, an

Emergency Ord i nance amending Section 3.32.030 of the Sacramento C ity Code

relating to the Telephone User Tax..

Contact : Susan West, Management Analyst, (916) 808-1246

Presenter: Not app1icab!e

Department: Finance

Division : Administration

Organization No: 1111

DescriptionlAnalysis
Issue: The proposed amended ordinance clarifies existing law to address recent
changes in policy by the Internal Revenue Service (IRS) regarding the Federal

Excise
. .

on telecommunications services. To ensure the continuationTax (FET) ^
of City telephone user tax revenues, it is necessary to amend the City Code to
de-link the City's telephone user tax from the FET The proposed amendments
do not change the way

,
In which the tax is calculated, imposed or administered,

and therefore do not constitute a change in the methodology of calculating the

tax,.

Policy Considerati "Ofls; Article Ill, Section 32(g) of the City Charter allows the

C ity Counc i l to enact an ordinance as an emergency measure The proposed,
amendments have been drafted in a manner so as not to require voter approval

under Proposition Th is ordinance is presented at this time for approval of^ ^^. T^
publication of title consistent with City Charter Section 32.
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r Tax September ^^, ^0^^
^'FP: Emergency Ordinance Telephone user

Commi • 'tLeelCOmmiSSivfl Action: This ordinance was brought before the Law

and

`

*^t^^ on September 19 , W n n 06F The e comm
ittee appr

o

ved

^,^
,

^
i5^^^i^i^ Comm i ttee

`the proposed amendments to the ordinance and recommended it be forwarded
to the Mayor and City Council for adoption.

Environmertta! ^^^skleratiafls: None.

Ratona1e for Recommefldatiofl ^ Staff recommends that the Mayor and City•
proposed amendments to this ordinance to incorporateCouncil+ ^l adopt the proposeF

,

,pertinent language from revious^ referenced FE`^ statutes and regulations and^ Y
to delete specific cross references to the FET itseIf, Adoption of the proposed
amendments reaffirms s the City practice of applying its te'ephone user tax in a
manner consistent with the previous IRS interpretation of the FET.

Due to the recent change in iRS policies related to the FET, staff is
recommending adoption of the proposed amendments to the ordinance as an

void disruption of the City s telephone user taxemergency measure to a
,

revenues.

FinanMc^aI Gor^sideratiOfls • For FY 2006-2007 k the projected revenue from the.
telephone userta^c is $22.4 million , lfthe proposed amendments are not adopted by,

million for ^Y^Council the total tax revenues could decrease by apprc^xirr^ateiY $13.85 million
' e user tax are deposited into the General

^^' ^ The revenues from the telephone20060

,

Fund and support critical City services,

Emerg i ng*̂ ^^ Sma il Business Development (ESBD): None.̂

Susan West
Management Analyst

Approve

Recommendation Approved:

'Ic ^ Ray Kerr i de^e
City Manager

tuss^1l Fehr
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Backg round InforfflatiOfl^

^a^^^ utility ^^^r taxes (UUT), wh ich app'
.
^ed

^ various ,
In 1969t he ^^ ^t]^ of Sacramento ^^nt^^^ ^d^^t^

tt^ and gas ServiCeS„ Over the years, the^itl^ has
to ^^^r^^^ on ^t^l^ ^^n^ electricity and ^nterr^at. ^ai^a1 telephone
expanded the telephone user t^^ to include ^ir^f^^^ services The t^^^^^a^^ ^^^r
charges, tolIfree telephone

interstate
^^n^ ^^n^i^^ , and c^l^^,i^^r^ thehone user but is collected for, and remitted to a the City by th

tax is ^r^po^^d on the telephone ^^ ^o^ an^ fi^^ use
e service ro^rc^er5 The Cit y determ. ^nes the tax rate (currently

^phone

T

of its proceeds

user tax rate has ranged from 5^% ^ to 9^% ^, In November 1988,
in the past, the telephone
Sacramento voters passed (advisory) Measure G, which

rejected Measure T, wh ich would

have reduced the tax rat

, ^'^rn^r^t^ ^^t^r^
rate at ^^,^ ^̂ oIn November ^^^^ ^^^ ^^« ^m^+^^^l^n of th i s i^ i'1''^^^i.l r^

^ to ^.^^^ over a four year peri ^
collection of tax revenue critically important to the City+s General

^n^^r^^ the continued ^ol^^Funin^ ^^fir^tiv^ and legal servicesF parks, recreation,'^ which supports ^^1^r^^ , fire, administrative, .
and other essential municipal services.

The telephone user tax has hstoriCalIy been applied consistent with the Federal Excise.
lan ^diStar^ce telecommunication services, as the FET has been

^^^ a^ ^^^al and ^ ed to the FET by cross
,

to certain FET
interpreted by the lRS

Spec^ ^f^ ^callyF Section 3, 32.030 is i1r^k
'^r^^ and ^^^^u^^ of this linkage

references

(FET)

historically the City

^statutes and
*

r^^^^^t^
fhas relied upon the IRS' interpretation of the FET

Federal appellate ^ourtS have ruled recently that the IRS' interpretation of the FET is

contrary
s. In response to those rulings, the IRS recently

pertinentt^ ^^^ statutes. interpretation of the
^

Notice N o .
2006-50 ,

that . ^t has changed its
Aug ustannounced , in +Treasury ^^r its new pol i cy wh i ch^r^ took ^^^ ^ ^^^

used i n the ^'E^' prov
.
^s

.^ar^s. Ur^
definitions ^^, 2006a the IRS is no longer applying the FE1c^r^gdrStar^ce and bundled long-
^F
distance

to
*stance and Iocal service provided under a single plan that does not separate the

charges for local telephone service

On May 30, 2006t the Finance Director informed the collect the telephone user taxability to levy and
as

r^^^^ potentiallyi^^^1^ impact the City's
^ ^^ still pending at that time. On September 9,

^ r^^^i^^" wasThe ^R ^ regarding the FE ard this item and unanimously approved
^^^^, the Law ^ amendments to the

to forward to Council. ^^ the proposed
sfia^frs recommendation

Committee ^^

user tax.

^t^
the ^r^^^^^d amendments

recommends that the Mayor and City Council' ^^ adopt
incorporate pertinent language from previously referenced FET

this ordinance to in^^r^
statutes and regulations, and to delete specific

references to the FET itself,^ra^^
n^ its^^^^ amendments r^^^*^r^^ the ^jt]^ practice of applying

^^^^t^^n of the ^r^^ previous iRS interpretation of the
telephone user tax ` ^n a manner consistent with the pr

^

FET The proposed amendments do not change the way in which
,ch the tax 1s calculated,

^n the methodology
imposed or administered, and therefore do not const+ ^tute a change .

^
of calculating the tax.
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ORDINANCE NOw

ADOPTED BY THE SACRAMENTO CITY COUNCIL

ON DATE

AN ORDINANCE AMENDING SECTION 3.32O 3O OF CHAPTER 3.32 OF T1TLE 3 OF
THE SACRAMENTO CITY CODE TO CLARIFY ORIGINAL INTENT AND REMOVE
OBSOLETE REFERENCES, AND DECLARING SAID ORDiNANCE TO BE AN
EMERGENCY ORDINANCE TO TAKE EFFECT IMMEDIATELY PURSUANT TO

SECTION 32 OF THE CITY CHARTER

BE IT ENACTED BY THE COUNCIL OF THE CITY OF SACRAMENTO

SECTIQIjI

The City Council finds and declares:

The City
a telephone user tax ^n 1969 for charges on

telephone serviCes1 and since 1989 the City has imposed
^City using ir^trastate, interstate and interr^at,ona^

that t^^teleon every
i^^or^e

person ' ^n the ^ ^J
services in 1993 the telephone user tax was expanded tocommunication

include cellular and wireless telephone service

:s telephone user tax has been applied consistent with the application of

the Federal Excise Tax (FET) upon local a..
^^ The ^^ ^t]^ and long distance telecommunication

services, as the FET has historically been interpreted by the Internal Revenue

Serv ice The common understanding of definitions the internal Revenuef
^^^ used 1 •r1 this regard set forth in Revenue Ruling 79-404.

Service

,

3. On Ma 25, 2006, the Internal Revenue Service announced, ^n^un^^^ + in Treasury Notice
the FET

200650Y^^ that it has changed its interpretation of the definitions used inw ^c^ hadprovisions and specifically revoked Notices adopted in 2005 which
^

^ , As a result, effective August 1 , 2006 thereaffirmed Revenue Ruling 79-404
,

Internal Revenue Service is no longer applying the FET to long distance and
bundled long distance and local service provided under a single plan that does.

^c^,not separate the charges for local telephone service.

4 In establishing
+g the telephone user tax, the City Council linked its local ordinance

to the FET by cross references to certain ^'ET statutes and regulations and has

relied
^ ,^n of the ^^T,upon the Internal Revenue Ser^r` ^ceFs h'^storical interpretation

al Revenue ^^r^i^^"^^Io^veve^', the Council does not wish to adopt the Intern
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new understandin9 of the ^ET, hut rather w ishes to continue to impose the
^

.
F i mp'tax as it has been historMca^^y osed ^ ^ncludir^g taxing

^^t^ ^ tei^^^^n^ user
!oni

e service irrespective of whether such service is charged
^ distance t^^^^^^^' time or on distance , or charged as bundled

^^^^^ on ^^^^s^^ transmission^thou^ separately delineating specific telephone service charges
service without

,

amending the City's telephone user tax
^„ By the ^na^^^ ^ it will continue its 1ar^gstandM^^

provisions the City Council reaffirms that !
ent ^ft^+ ^^ Ordinance ^^^^^ .

^
of applying its telephone user tax

î n a manner consistent with the
practice aInternal Revenue Serv, ^c&S interpretation of the ^ET that was in effect prior to ^6-50 on May 25, 2006 , The amendments simply re
the ISURnCQ of Notice 20Q.
state the ordinance as '̂ t was previously enacfied, by i ncorporating pertinent

language f
rom preT

^

r+ioUslY refe
r ence

d ^'ET statutes and reguiat+ ^ons as they

were
i

. interpreted by the Internal Revenue Serv i ce pr i or to May 25, 2006 , and

.
' cross references to FET statutes and regulations The

deleting any ^n^^ in the way in which the ^^x

is

amendments are not intended ,to make^^^ any
and therefore ^a not ^^n^t.^^^fie ^

' ,calculated, ^rr^posed or administered
ethodologY of calculating the tax.change in the m

,

Section 332030 of the Sacramento City Code is amended to read as follows:.,

Section 3.32!.430 Te1ephOne user tax'

* tax upon every person otherthar^ a public agency in the
A. There 1^ imposed ^ un^^^ti^r^ ^^r^^^^s in the

+city using intrastate, ^r^terstate or international, ^^n^^
^^^^ ^ ^n

telephone thecomm
^^t]^ or rna^^^^ cellular

^ exchange services
c; ^ty ► and using any teletypewriter ice communication when the
telephone or en^^n in the ^^tY^ The tax ^r^^^^^^ ^y
owner or lessee of the telephone

ced specialized mobile' ^^^ radio se^ •
has ^ billing address

this section
rate of five percent of the charges made for such services

this

,^^^
s^^^i be at the

and shall be paid by the person paying for such services.

BAs used in this section:
(1)

, ^^^s ^^^ for by
^" shall not include charges for servicesterm ^^^^^rg^^

prepaid
inserting coins^ns in c^oir^^operated telephones except that

telephone ^^r^^ or by ^ shed for a guaranteed amount.such ^ ^^^^^^^^rat^^ t^i^p^^r^^ service, ^^^ ^ ^^ furnished
r ^r, ^^c^^c chargewhere ^

the amounts paid under such guarantee plus

,
any fixed monthly or ^t^^ ^

shall he included in the base for computing the amount of tax due-
term telephone communications^ ^^^t^ ^^^^ services' means-

,(2)
^^^;(a)(a) local telephone services

(b) toll telephone service; and
^t^r exchange service(r;) teletypewriter
,

services" shall not include land mobilecommunication ^^^^The term "telephone
services or maritime mobile services. t^

(3) The term "local telephone service"
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(a) the access to a local t^^ephr^r^e system, and
substantially all persons having telephone or radio

quality ^^r^r^^r^^^^^^^r^ with a^ of such local telephone system, and
telephone stations cor^st+^tutir^g a p . ^n coconnection with a service described

i n paragraph (a) .

(b) any facility or ^^^^ce provided

The term "local telephone service" does not include any service which is a "tall

telephone service"

. ,^
're" or a "private communication service,

he term "toll telephone service" ^^^^^^(4) ^ for wh ich
+
^^^ (i) there is a toil g

.^^^ ^ telephonic
^^^r ^

^^^ii^y communication
with the distance Of elapsed transmission time of each

which^ ^^h varies ^ ^^ amount
^r^di v

i s pa id within the United States, and
' ' i^ual communication and ( ii) the ^^^rg^ 1

r^t of a ^^^^o^^^
a service which entitles' ^^^^^ the subscr^ ^ ber, ^^ UOfl

^^^^1 payme^^^^^^^ ^^^n ^m. ^^^4̂ o^(h) ^^charge (determined as a flat amount or upon the basis
time^^^^ number of ^^^^^^^^ic communications to or from

4^, to the privilege
^al

^^^an of
unthe

limited
persons ha^r^r^ g telephone o r radio tele phone stations

in
all a or ^ substant i al

specifiedu^are
^^^^r^^l portion outside the local telephone system area ' ^n vu^rh the station

^ area which, ^^^ , ^^ ^^^^1

prov i ded with this service is located. „ means the access from a
^r^^ serv i ce

(5) The ^^r^ "teletypewr iter ^^c^h^ ^^r exchange system of v^^i^^ suchvur, ^
teletypewriter' ^^^r or other data station to the teletype
station is ^ part, and the privilege of intercommunication by such station with

a part^

^^
^^yr^^h^^r^

^same #^^efi^^
ll

ersar^S having teletypewriter or other data stations constituting` ^^ upon^^^^^^r^t^^il^ ^ ^ F which the subscr iber is entifil p
^vur^^er ^x^^^n^^ ^^^^^r^, to ` ^ as ^

^^^

or charges are determined
^ of a c^a^'^^ or charges (whether such charge 'ss '̂ ^ r^ ^irr^^^ or

^o^^
t

other
periodic amount,

ewl
,̂ ^
ter andmanner) .^^t^^^

^u^^,^
^
on the bas is of distance

^
r^sr^t^^

" d^^^ not i nclude anyexchange
^^^^s^^ serv

i ce"
^r^

^The ^^r^ ^^t^i^^^^

service^^^ which' ^rh is "local telephone service„
(6) The term " p rivate cor^fflUn1cat^ar^ service" •which entitles the

(a) the communication serv ice'̂ ^^ furnished to a subscriber

subscriber
(I) to exclus ive pr ior ity

channel or groups of
or r ^̂ or ^̂ ^y use of any ^or^r^^r^^

channels, or
(ii) to the use of an

.̂ ntercOrr^r^^^^^^^^^

,or^sr reg
ardless of whether such channel, groups of channels, or

tat^ switching"^ with ^ ^a^^l service,may be connected through switching
^^l"^^^fi^l,ll^l^^^i^^ system

^^^^^1^^^^

ice or

services

teletypewriter
,^t^r exchange service, or othertoll ^^r^ , , ' extension lines and stat ions, o

the sw itch i ng capacity, ^^^^^ or unique(b) i`^^^ which are provided in connection w ith, and are n^^

to
bed in paragraph (a), and

(c) the channel mileage
use of, channels or systems described, c^ connects a telephone station located^ wh i ch •

telephone system area with a r►er^tr^l office in such local telephone
ou^^1^e ^ ^^c^^
system,

The term "private communication serv i ce„ does not include any communication

^ ate charge is made for such service. , .
ice of radio communications^^rv^c^ ^n^^^^ ^ separate ►t means a se nr

^^^ The term "^^^^ mobile, ^1^ service"
' s and land mobile stations (i.e., stations capable of

between ^^^^ b^^^ ^^^t^^n motion or during stc^^s at unspecified points
transmitting radio ^^r^r^^^n ^^^^^^^s wh i le

,
^ie

.
^^ motion
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a country or continent) and stationarY land statiOflS r or betWeefl land mohUe

stationS^ es" means a service of radio

,
communicationsh^s between

"r^
^^^ coast stations (ie , on 'and) and ship stations (rnobie

stations on water vesSe1S
\including a lifeboat, life-raft or any other s^^rv^vat equipment)

, or between ship stationS

cThe tax imposed ^ ^n this section shall he collected
person ravi^iin9 the intrastate, interstate or , ^nternat* ^or^Rl te^eph to the city collector\`^^s The ^m^^^^ of t^^ ^^^^^^t^^ in one month shall be remitted tax with. ^'h

following The ^^n^^^r^^ on which the
on or ^before the last day ofthe following month sum of all charges for such

' shall be based shall be therespect to such ^^rv1^^^
services included in the bill, except that if the person who renders the bill groups

\+ . s of rendering the bill and computing the tax, then (i)
^ d^vjdURl items for purpasethen
amount + with respect to each such group shall be based shall be the

sum of all items within that gr
p1 and (ii) the tax on the remaining items not included in^^

any such group shall be based on the charge for each item ^^ aratel^ Y

D. The following
tax imposed by this section.

(1) News services . No tax shalt he imposed forreceivedlocal telephone service on any payment
r^^^, or ^from n^^^any ticker service

theservices used ` ^n the collection at news for th public ^f the public press, or radio
• l news service similar to that ^

f l^rn \̂ ^hlr^^ ^^^n^r^ ^ through the public ^aress, or a r^ev^s ticker

^t`aadcaSt '̂ ng, or in the dissemination of
^^ s i m ilar
news

to that of the publ\ ^c press, or by
service f ^ rn^^hir^^ a general news ^^r^^` ^
means of radio braadCa5t^

. if the charge for such service is billed in writing to such^^ ^

persan , (2) International etc. , organizations. Na tax shall be imposed under this

section o. ,

^r^J^^i^^tic^r^,
on any payment received for services furnished to an international

^^n^i Red Cross..or to the American National
,

imposed under this section
(3) Servicemen infor combat

any
combat

toll zonetelephonec^r^etax service, ^^^ which^ ^^h originates within a combat
on any payment received

shall be 1

in
zone from a member of the Armed Forces of ^

the United States performing service
h such ^^^t^ as the ^^^r^t^rY of the

such combat zor^e, provided a certificate, sett^r^c^ f̂orth
^h^r^ to the personis furn\̂

receiving

^`reasury may by regulations prescr^k^e, l^n`^fi^^ + ^t^t^^ "combat zone" means any area which the president

of the United States by Executive
i ^v^ Order c^es, ^gr^atesF for federal^v^n such payment The term incor^e^^ax purposes,

as an ârea in
June ^^ ►

'r^
which Armed Forces of the United States are or have (after

1r^^u^r^^

950 en

w^th respect

aged in rombat, x under this section shall he
^ g

i^^ taxed Once,

notwithstanding that

^^t the the tax on any t^^^^h^ furnishing
he iines or stations of one or more persons are used in

.
such service..

(5) Common
ers and communications companies. No tax shall he

carriers . ^^ ^ri^^^
i 'on the arr^aur^t paid for any toll telephone service

ir^ a^^d ^r^^^r this section a `s for use by a common carrier,
^ t the amount so ^^^in this se^ti^n, to the ^^t^^t that

^^^

B
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telephone or telegraph company , or radio broadcasting station or network in the
conduct of its business as such.

(6) installation charges. No tax shall be imposed under this section on so
much of any amount paid f

^ .
or the installation of any ^nsfrur^ent, wire, pole, switrhbaardt

.
apparatus , or eq uipment as is properly attributable to such lnsfiailatiorr

F

(7) Nonprofit hospitals.. No tax shall be imposed under th is sect i on on any
^

amount paid by a nonprofit hospital for telephone communication services furnished to
'^ati^n For purposes of this subsection, the term 'nonprofit I^^^pifia!' meanssuch organization

.

a haspital that is exempt from income tax under section 501(a) of the Internal Revenue

Code
(8) Exemption for nonprofit educational c^rgar^izafions% No tax shall be imposed

under this section on any amount paid by a nonprofit educational organization for
services or facilities furnished to such organization., For purposes offhis subsection, the

Ierr^ 'nonprof it educat i onal org
anization' means an educational, ^^n^l organization which, ^^^ .

term a
^s

exempt ncome tax under section 501(a) of the Internal Revenue Code, i nclud i ng
from ^

school operated as an activity of an in section 50^I(c)(3) of theorganization described
Internal Revenue Code which is exempt from income tax under section 501(a), if such
school normally maintains'nt^ ŷn^ a regular faculty and curriculum and normally has a regularly
enrolled body of pupils or students in attendance at the place where its educational
activities are regularly carried on.

SECTiO[V ^

ifthis Ordinance is declared to be invalid, then the provisions of Section .
3.,32,030 as that Section read and was interpreted by the Internal Revenue Service on
illiay 24, 2006, will became effective,

SECTIOJL4

This Ordinance' shall not be construed as imposing a new tax, or extending or

increasing an existing tax j.

This Ordinance is declared by the City Council to be an urgency measure
necessary for the immediate preservation of public peace, health or safety The facts

constituting' ^^ut' ^n^ such urgency are as follows: The revenues from the telephone user tax are

anticipated.^ .̂^^^^^ to be approximately $22.4 million for Fiscal Year 2006-2007 if the telephone
user tax is applied consistent with the Internal Revenue Service's interpretation of the

issuance of Notice 2006-50 on May 25, 2006. In the event that the^`^T prior to the 1
City's telephone user tax were to he applied consistent with Notice 200650, it is
projected that the total telephone user fax revenues could deciease by approximately^
$1385 million,ii. ^^n for Fiscal Year 2006-D7,. The revenues from the telephone user tax are

critical to the public' ^^ peace, health and safety in that these revenues pay the costs
associated with essential services, including public safefiy..
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' e effective immediately upon its adoption pursuantThis^ ^^ ^r^^n^^^^ ^^a^! ^^^^r^
to Section 32 of the Charter of the C

,
ifiy of Sacramento, and shall remain in effect until

the effective date of any superseding ordinance

Adopted bythe City of Sacramento City Council on by the following vote.

Ayes:

Noes;

Abstain:

Absent:

^
MAYOR

Attest,'

City Clerk

Passed for Puhilcatlon
Published:

*Effective

10




