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Honorable Members 1n Session:

BACKGROUND . o - ' :
At its December 15, 1988 meeting, the La‘tw and - Leglslatlon Commit-
tee discussed the concept of establishing publlc campalgn nnan01ng

-for the City of Sacramento. The Commlttee directed this office to

research, analyze. and report back on a varlety of issues relatlng to
campaign financing, as well as several other ' election or campalign-
related . issues. Specifically, the Commltltee ‘Irequested that this
office undertake the following: 1} v

1. Analyze further the issue of wnether u publlc campaign financing

‘constitutes a municipal affair which the Clty of ' Sacramento therefore

has the authority to regulate, regardless of ' the prohlbltlon in

Prop051tlon 73 on the expendlture of publlqtfunds ror political cam-

palign purposes; . h
' ' \\

2. Analyze and summarize the public campalgn financing programs
established in the City of Seattle, Washlngton,; and the County of
Sacramento,, and the system proposed in the moael ordinance oi the
League of California Cities; . i

. I, i‘

3. Consider and diséuss revenue sourcesi and rlnanc1ng of a public

campaign financing program ror the City of Sacramento,
l‘ “

4. Con31der the legality of establlsnlng a levy on contributions
over a particular amount, with the proceeds belng used to fund a
program ot publlc campaign financing; - o v

5. Discuss appropriate dates for 1mplementat10n of a pubnc cam-

3a1 n 1:1nanc1n rogram; “ N
fL v
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6. Discuss possible expenditure limitations and llmltatlonS” on
public matching funds;
1\
7. Consider the possibility of establlshlng a public campalgn
financing program for the mayoral election cnly;

. . i
8. Discuss voter support for the concept of public campaign
financing;:
. ‘1
9. Con51der the legality of establishing expenditure llmltat1ons
for initiatives or ballot measures; and

10. Consider the legality of prohibiting the use of paid signature

gatherers.

This office has now had the opportunity to do the.foregoing,‘and
provides the following information and analysis. i

DISCUSSION

I

PUBLIC CAMPAIGN FINANCING
AS A MUNICIPAL AFFAIR

As discussed at the December 15, 1988 meeting, there 1s a serﬂous
issue of whether the City has the authority to enact a public campaign

tinancing ordinance, or whether Proposition 73 preempts the City from.

so doing. Proposition 73 added to the Pcolitical Reform Act a genqral
pronlbltlon on the expenditure of publ1c funds for political cam-
palgns.

No public. officer shall expend and no candidate
shall accept any public nmoney for the purpose of -
seeking elective office.

Government Code §85300.

While the foregoing section does prohibit the expenditure of
public funds for political campaigns, this section applies to charter
cities such as the City of Sacramento if, and only if, the section
addresses a matter of statewide concern, as opposed to a municﬂpal
affair. Absent a constitutional or other similar superseding limita-
tion, charter citles have the right to regulate municipal affairs' as
they see fit, notwithstanding the presence of conflicting or incon-
sistent state law. California Constitution, Art. XI, §5(b). The City
of Sacramento has reserved for itself the power and the right to regu-
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late all mun1c1pal affalrs. City Charter, §10 Tnerefore, unless the
prohlbltlon on the expendlture of public funds for local political
campaigns i¥s deemed to be a matter of statewide concern,,the City has
the authorlty to. establish a system whereby publlc funds are contri-

~buted to candidates inveolved in campaigns for Clty Counc1l seats or

the mayoral pos1tlon. o ‘ , . b

The courts have not - establlshed a conc1se, articulable test as to
what constitutes a "municipal affair" and what does not. Ultimately,
the determination of whether or not a matter is;a “municipal affair™
or a matter of statewlde concern is a matter to 'be reésolved on an ad
hoc, case-by-case basis. To date there have been no decisions on
point; this . may change, dgiven that the County of Sacramentoc has
recently filed a lawsuit seeking a declaration as to the legality of
its public campaign flnanc1ng ordlnance followlng the passage of
Proposition 73. - . o , _ , ﬂ . f:

\)

.

Based Ton prior dec151ons concernlng*“the distinction Dbetween
matters of istatewide concern and municipal &ftalﬂs, a reasonable argu-
ment can be made for the proposition that ‘the matter of pyplic cam-
paign f1nanc1ng is a municipal affair whﬂEh the City, and,6 not the
state, has the jurisdic®ion to regulate. A:number of cases have held
that matters relating to municipal elections are'mun1c1pal affairs and

- are not subject to general state laws. See, e. gt, Socialist Party v.

Unhl {1909) 155 cal. 776 (nomination of munlclpal officers under char-
ter provisions prevails’. over general prlmary laws), Mackey v. Thiel
(1968) 262 Cal.App.2d 362 (state law requ1rung statement of qualifica-
tions on polltlcal ballot not applicable to c1ty council election in
charter city); Reese v. Layton (1970) 6 CaltApp 3d 815 (state statute
providing for statement of candidate's occupatlon ‘on ballot not appli-
cable to charter c1ty) However, 1t should befnoted that some have
argued that the authorlty of a city to’ regulate uts elections extends
only to matters concerning the conduct or other procedural aspects of
its elections, and not to other "substantﬂ matters. Thus, while

the Political Reform Act regulates, to some extent, elections in

charter cities, there. is little dispute that the reporting and dis-
closure . provisions of the 'Political Rerorm Act apply to charter

‘cities. Slmllarly, there appears .to be llttle d1spute that the con-

tribution llmltatlons established by Prop031t10n 73 llkew1se apply to

charter cities. . . A g ' ; -
: e | b

Anotner llne of cases that may help support “the p051t1on that

public campaign flnanc1ng constitutes a mun1c1pal affair are those

" cases holding that ‘the expendlture of funds by local governments on

matters of local concern are municipal aftfairs. In Sonoma County

~Qrganization of Public Employees v. County [of Sonoma (1979) 23 Cal.3d

296, the Court held that the determlnatlon of' wages -were' pald to

¢ : . - . . t
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employees of chartered counties constituted a municipal affair, and
that a chartered county was not required to comply with a statute
regulating the level of wages to be paid by local governments. See
also: Vial v. City of San Diego (1981) 122 Cal.App.3d 346 (expendi-
ture of city funds on public works projects not involving state or
‘federal laws, and which is not of state concern, is a municipal affair
‘not. subject to the state prevailing wage law); Smith v. City of
Riverside (1973) 34 Cal.App. 3d 529 (construction and installation of a
city's electrical and water supplles are municipal affairs and there—
fore not subject to statute requiring competitive. bidding).

While a strong argument can be made that public campaign financing
ef local elections 1s a municipal affair, counter-arguments are
- available, and will undoubtedly be pursued, should the City enact a
public campaign financing ordinance. Given that the Political Reform
Act, as amended by the passage of Proposition 73, (i) prohibits public
officials from disbursing, and prohibits political candidates from
accepting, public funds for political campaign purposes, and (ii) pro-
vides for Dboth criminal and c¢ivil sanctions that could. be levied
‘agalnst both public officials and candidates, the issue of the legal-
ity of a mun1c1pal campaign f1nanc1ng ordinance should be resolved
before it is implemented. It is quite likely that a challenge to esuch
an ordinance will be filed shortly after its enactment. However, in
the absence of such a challenge (and resolution of such challenge),
this office would advise against disbursement of funds until some
.alternative means of resolving the legal issue could be exhausted. It
may be possible to obtain an advisory opinion from the FPPC as to the
legality of a public campaign financing ordinance. An opinion advis-
ing that the City was not preempted from enacting such an ordinance
would bar criminal or civil prosecution of the public official dis-
bursing the funds, or the candidate accepting such funds; however, it
would not prevent a subsequent challenge to the ordinance by a citi-
zen, nor, presumably, would it prevent a court from ordering that the
-candidate return to the City the public funds disbursed, should the
court find the ordinance to be ‘invalid. If a determination is made to
proceed further, this office will analyze further the question of
obtaining a judicial declaratlon on the legality of such legislation.

The County of Sacramentc has recently filed a lawsuit against the
"Fair Political Practices Commission and various state and local offi=-
cials in an erffort to establish the legality of its public campaign
flnanc1ng ordinance. This lawsuit, if successful, could establish the
City's right to enact a similar campaign financing ordinance; however,
there are numerous obstacles that the County will face in its lawsuit,
and it is by no means clear that the issue will be resolved favoraoly
to the County, nor that it will be resolved in a timely manner. The
rights and powers of charter counties are far more restrictive than
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those of charter cities, and it is quite p0551ble that the County of
Sacramento suit could be resolved for vreasons not applicable to
charter cities., |

. !

Given the uncertainty of the legality of a public campaign
f1nanc1ng ordinance, sufficient time should be glven for resolution of
this issue before any such ordinance takes effect. The issue of the
implementation date for a public campaign f1nanc1ng program 1s dis-
cussed further in this memorandum. L

i ‘m

II ';

PUBLIC CAMPAIGN FINANCING IN OTHER JUR&SDICTIONS

Tnls ‘office has reviewed the ordlnances enacted by the Clty of
Seattle and the County of Sacramento, as well as the model ordinance
promulgated by the League of California Cities. Addltlonally, we have
reviewed the public campaign f1nanc1ng law enacted by the City of
Tucson, Arizona. Following are summaries of the moregoxng ordinances.
For purposes of this analysis, the follow1ng aspects of the public
campaign financing programs will be discussed.

l. Contribution Limitations. Some of the systems establish
limitations on the amount that may be contributed to candidates.
Additionally, some systems limit, in terms of amount and source, the
contributions that will be considered and w%ll be matched with public

funds. , . _ . m

In addltlon to establlshlng limitations' on the total amounts that
canaldates may - spend, one ordinance establlshesla limitation on the
"off-year" contributions that candidates may accept, regardless of
whether they agree to participate in the public financing system and
to accept. the offer of public matching funds.b As discussed infra,
this type of : contribution 1limitation raises serious constitutional
concerns. . e , j g '

2. Expenditure Limitatioms. All of the ordindnces establish
limitations as -to the total amount that candidates may spend in a
.single election if they wish to receive mdtching public funds. The
promise to limit expenditures is the candidateés' gquid pro quo for
receiving public funds. These expenditure, limitations are expressed
either in absolute dollar amounts or in terms of ‘a calculation depen-
dent upon the number of reglstered voters 1n the 'jurisdiction.

1|.

3. Max1mum Publlc Funding. All of  the ordinances establish
limits, or "caps", on the amount of public funds that will be fur-
nished. In all cases, one-half of the expendlture limitation is the
maximum publlc funding that W1ll be prov1ded .

f

1
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‘4. Source of Matching Public Funds. All of the systems provide
for the public matching funds to be paid out of separate election cam=-
paign accounts, which in turn are funded out of the general fund. At
least cne of the cities has attempted to augment the fund with volun-
tary contributicns from citizens. None has established a tax or other
form of "revenue enhancement" to fund directly the campaign financing
program. : S o '

5. Eligibility for Receiving Matching Public Funds. Generally,
any candidate for one of the elected positions covered by the
ordinances reviewed is potentially eligible to receive matching funds.
However, to reduce the possibility of marginal or "fringe" candidates
receiving matching funds, and to eliminate the possibility of funds
being spent in races in which there are not two serious candidates,
the ordinances either provide public funding only after a candidate
has received a minimum amount in contributions of a specified size, or
there is at least one other candidate who has generated contributions
in a sufficient amount SO as to be con51dered a "serious" opponent.

6. Uses by Candldates of Matchlng Public Funds.- All of the ordi-
. nances specify how the matching public funds may be spent. More
specifically, they limit the use of matching public funds for direct
expenditures by candidates. They also limit the manner in which other’
contributions may be spent by those voluntarxly part1c1pat1ng in ‘the

public campaign f1nanc1ng program. '

7. Administration. Two of the systems establish a separate
office of election administration, while the remaining system relies
upon existing governmental oiffices to administer and enforce the
syStem. One of the systems established a separate elections commls-
sion to hear and resolve dlsputes concernlng the election laws,

8. Reporting. All of the systems prov1de for campaign reportlng
and for some sort of auditing procedure.

A. CITY OF SEATTLE

General Comments

The current public financing system for the City of Seattle was
enacted by ordinance by the City Council in 1984, and was first opera-
tive 1n the 1987 election.  However, this was not Seattle's first
experlience with a public r1nanc1ng program; they had a previous systenm
which was first used in 1979, and expired pursuant to a sunset provi-
sion in the early 1980's. :

The current system provides for matching public’ funds for several
elective positions in addition to the positions of Mayor and City
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Council members, including the City Attorney, the City Controller and
the City Treasurer. The system in Seattle provides for a Fair Campaign
Practices Commission, a seven-member body that 1is responsible for
resolving disputes under the Seattle election .ordinance, including
alleged violations of the. public finance provisions. The system is
administered by the Office of Election Administration, headed by the
Administrator. The Administrator is charged with the responsibility
of promulgating regulations to implement the Seattle ordinance.

Those candidates electing to participate in Seattle's campaign
financing program are required to sign campaign contracts setting
forth the expenditure limitations and conditions on how campaign funds
may be used. The ordinance 1itself is relatively brief, with most of
the restrictions, limitations and conditions found in the contracts
executed by the candidates. '

Conversations with officials - in Seattle reveal that in the most
recent elections 1n 1987, elections were held for seven (7) elective
positions (five Council seats, plus the Treasurer and Comptroller).
For the Council seats, three challengers and one incumbent elected to
participate in the financing program. However, all of the Council
elections 1involved incumbents, and reportedly none of the races
involved strong challengers. As a result, only $40,000.00 in matching
public funds were distributed in the 1987 elections.

Contribution Limitations .

The Seattle ordinance limits the amount that a "person" may con-
tribute to a candidate for one of the elective offices to $350.00 per
year. "Person" 1s defined to include individuals, business entities,
political committees, and virtually any and every other type of entity
or organization. ’ '

Expenditure Limitations -

For those candidates electing to participate 1in the public
financing system, expenditures are limited to the following amounts:
$250,000.00 for the office of Mayor; $75,000.00 for the offices of
City Council, City Comptroller, City Treasurer and City Attorney.
Additionally, the participating candidates are restricted to spending
not more than seventy-five percent (75%) of the applicable expenditure
limitation through the day of the primary election.

Maximum Public Funding

The City of Seattle will provide matching public funds for each
dollar the candidate receives from any individual from the year pre-
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ceeding the applicable general election, up to a maximum public match
of $50.00 per individual contribution. The maximum amount of matching
public funds that will be furnished to a candidate is one-half of the
candidate's expenditure limitation. Neither loans nor the transfer of
anything of value other than money to the candidate or the candldate S
political commlttee is matched with public funds.

" Eligibility for Receiving Public Funds

To be eligible to receive matching funds, a candidate must first
sign a campaign contract within thirty (30) days of becoming a candi-
date. Second, during the campaign year, a candidate must meet certain
city charter requirements and, additionally, a candidate for the
.office of Mayor must receive 300 contributions of $10.00 or more,
while a candidate for the office of City Council, City Attorney, City
Comptroller or City Treasurer must receive 200 contributions of §10.00
or more. For purposes of establishing eligibility, only contrlbutlons
received from residents of the City of Seattle are counted

Disbursement of Matching Public Funds

No matching public funds are disbursed prior to January 1 of ‘the
year in which the applicable election is to be held.

Use of Matching Public Funds

Matching public funds may only be spent for or on the candidate's
direct campalign expenses. A candidate who signs a campaign contract
may not use either matching funds or any other contributions for
indirect missibility of expenditure(s) of matching public funds is
handled by the Office of Election Administration.

Source of Matching Public Funds

Matching public funds are paid out of a "campaign matching fund
account," which is an account within the city treasury (general fund).
The Seattle ordinance provides a "designation" system or "check-off"
system to determine annually the public interest in the public cam-
paign financing concept. The City of Seattle operates an electrical
utility for its residents through which it administers the "designa-
tion" system. The City determines the interest of the public in the
public financing concept on an annual basis by including ‘goupons or
cards in 1its customer's utility bills. For each coupon or card
returned indicating the user's approval of the public financing con-
cept, four dollars ($4.00) of the general fund is designated to the
campaign matching fund account.
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, Conversatlons Wlth the Elections Admlnlstrator for the City of
Seattle revealed that the goal is to fund the program entirely on the.
basis of those funds appropriated from .the geperal fund based on.
utility users"' approval. In . 1987, approximately nineteen percent
(19%) of the households separately billed by the municipal utility
indicated their approval-of the public fundlng concept. This resulted
in $153,944.00 being appropriated for the 1988 campaign reform .fund..
In recent years, approximately $135,000.00 to $155,000. 00 from the
treasury has been earmarked for the campaign matchxng fund account on .
the basis ©of the de51gnatlon system: The campalgn reform fund 1s
accumulatlve and 1nterest-bear1ng.. _ K 1 :

It should .be noted that de51gnat1ng approvaﬁ of the publlc cam—
paign financing program has no effect on the tax liability of the

customer oOr ‘the payment to the City Light Department. The designation

is simply ' an indication of the customer's. approval of the public
financing concept. "The city pays from the treasury the admlnlstratlve
costs of the des1gnatlon system. L : i

Admlnlstratlon I oo ,¥_

The publlc financing program 1s admlnlsterecrby the Admlnlstrator
of the Office of Elections Administration, Conversations 'with the
Administrator revealed that he 1is the only person involved in the
admlnlstratlon of the publlc r1nanc1ng system,‘anq that he was the
only person 1nvolved in’ administering the’ publlc campaign financing
system during the 1987 élections.  His' respon51b111t1es _1include
“auditing of candidates' contribution, statements and reports. '

. R o J
Reporting and Auditing T C -

lee California, the State ot Washlngton has a fairly . extensive
dlsclosure law. The city ordinance tracks the state law and requires
the filing of the disclosure statements with the city by candidates .
for municipal elective: offices. Additional' 1nfonmatlon is requlred to
be disclosed by local ordlnance.. i

;‘
§
4
!

A B._CITY OF TUCSON

 General Comments I A TR

'
¥

Mandatory contribution limitations - and - &oluntary expenditure -
limitations with accompanylng publlc campaign ananc1ng for the offi-
ces ot Mayor and Council for the City of Tucson were approved by the
voters in -1985.  Subsequent to 1985, the.. state enacted, supersedlng
contributiocn . llmltatlons. The matching public funds prov131ons were
first utilized in 11987, Those electlngtto paftlc;pate in Tucson's
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t
El

public financing scheme are rkquired to sign campaign contracts in
which they agree, among other things, to abide by expenditure limita-
tions and restrictions on how, they may use campalgn funds. As 1in’
Seattle, the contract sets forth the specific provisions and requ1re—
ments of the campaign f1nanc1ng program, and the ordinance itself is
relatively brlez and general. -

Candidates for ‘the offices of Mayor and Councxl were first eli-
gibleé to receive public matching funds in the 1987 elections. Eleven
of the twenty candidates partﬁcipating in the 1987 election (three
Council seats, one mayoral position) signed campaign contracts. B Of
the eleven who 51gned contracts, seven candidates accepted publlc
matching funds during the campaugn ‘period. The Clerk's office for the
City of Tucson reported that a total of $90,346.00 was disbursed in
public matching funds for the 1987 elections, with one candidate
receiving $18,201.00 in matching funds. ;

Contrlbution Limitations

_ Arlzona state law establlsth limitations on the 51ze of contrlbu—
tions that may be made to candidates for both state and local offices.
These limitatiens are more restrictive than those established by the
City of Tucson in 1985 and therefore govern. Generally, Arizona law

limits annual contributions to, the following: $200.00 from an indi-
vidual; $200.00 from most campaign committees; and §1,000.00 from a
qualified. campaign conmittee. Additionally, Arizona law limits the

aggregate amount that a person may contribute to candidates. With the
exception. of contributions to local parties, an individual may con-
tribute a total of not more than $2,000.00 in a calendar year to all
local candidates and all campalgn committees contributing to state: or
local candidates and all campaign committees advocating the electlon
or defeat of either state or loEal candidates. ;

No limitations are placed on 1ndependent expendltures or contrl—
butions by a candidate to the candldate S Oown campaign.

|

, Those candidates who agree to participate in the public financing
program are subject to additional limitations. Participating can-.
didates may not contribute, from their own resources, more than three
percent (3%) of the specified expendlture limit in the campaign. |As
discussed below, the expenditure limitation is based ~upon the number
- of registered voters in the Clty of Tucson.

Expenditure L1m1tat1ons |

For those candldates electing to participate in the public
f1nanc1ng system, there is a limitation on campaign expenditures equal
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" to the aggregate amount of forty cents ($.40)' per City of Tucson
registered voter for the office of Mayor, or twenty cents ($.20) per
City of Tucson registered voter  for the office of Clty Council.
{Registered voter figures for July 1, 1986 resulted in projected
expendlture limitations for the 1987 elections of $76,596.00 for the
office of Mayor and §38,200.00 for the offlce of City Council.)
Participating candidates further agree to spend not more than seventy-
five percent (75%) of the elxglble expenditure llmltatlons through the
day of the primary elections. A

Maximum Mat¢h1ng Public Funds

The City of Tucson will issue matching public funds in an amount
not to exceed one-~half of the total allowable expenditure limitation.
The matching public funds are provided on a dolllar-for-contribution-
dollar basis. However, the City of Tucson will only match monies
received from individuals; it will not provide matchlng public funds
for contributions recelved from committees or groups, partnerships,
corporations and other "non-individuals." Further, neither loans nor
" transfers of anything for value, ‘'other than money, to the campaign or
a candidate'S’campaign committee will be matchedfwith public funds.
Eligibility for Rece1v1ng Matching Public Funds H

A candidate who wishes to participate in the matchlng public funds
program must sign a campaign contract within thlrty {(30) days after
becoming a.candidate.} Once the contract is signed, the individual is
entitled to receive matching public funds only after meeting the
following requirements: For the office of Mayor, 300 contributions in
the amount of $10.00 or. more must be received from Tucson residents:
for the office of City Council member, 200 contributions in the amount
of $10.00 or more must be received.from.citj of'@ucson residents.,

. '
¥

Disbursement of Matching Public Funds

No matching public funds are disbursedfpriof to January 1 of the
year in which the election is to be held. : |

!
R .
- !

lynder Arizona law, an individual is deemed to be a candidate when
the individual files nomination papers, publicly (declares candidacy
for the specified election or receives a contribution or makes an
expenditure for nomination for electlon to the office of Mayor or Clty
Council wnlchever first occurs. i
i

|
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Use of.Metching Public Funds

‘Matchiné public funds may only be spent for the candidate's

"direct" campalgn expendltures, defined as including but not limited .

to purchasing campalgn literature, media space or time, mailings, ‘and
rental of campaign headquarters. The candidates opting to participate
in the system may not use matching public funds or other contributions
for indirect campaign purchases; such as prov1d1ng a candidate's per—
scnal support or donating to another canaldate S campalgn.

Source of Matching Public Funds

H

Matching public funds are provided out of the "election campaign
account" which 1is part of the general fund of the City of Tucson.
Literature provided by the City Clerk for the City of Tucson suggests
that efforts are being made to solicit private contributions to help
fund the election campaign account. Short~range efforts undertaken
during the first -election period included a water bill insert
requesting voluntary contributions from consumers; display ads. in

local newspapers; and solicitations -directed at political action com-

mittees registered with the city and the state, as well as at other
groups such as Common "Cause and League of Women Voters. Future plans
include a "check-off" process for contributions with a new water
billing system., Conversations with the Tucson Clty Clerk's otflce
revealed that an effort is being made to encourage water users. to
voluntarily add an aaaltlonal one dollar ($1.00) to their water blll
payment, Wwith the dollar to be contributed to the election campalgn
account. v

According to representatives of the City Clerk's office, the
request for voluntary contributicons has met with limited success, with
one thousand thirty-three dollars ($1,033.00) being raised during ‘the

1987 elections through solicitations directed at municipal water.

users.

Administration .

i
i

The public financing program ls administered by the Clty Campaign
Finance Administrator, a p051t10n filled by the City Clerk's office.
Conversations with the Clerk's office for the City of Tucson revealed
that one person 1s responsible for administering the public matchlng
funds program, and that her duties do not include auditing. Fhe
auditing task is handled by an accounting firm. S

Reporting and Auditing»

Arizona state law requires that candidates file periodic state-
ments, copies of which are filed with the City of Tucson. In addition




Law and Legislation Committee

Re: Public Campaign Financing ' )
January 12, 1989 _ I
Page - 13 -

to these reports, the city candidates are requlred to file reports or

statements to establish their e11g1b111ty to . part1c1pate‘ in the

program and their right to matchlng funds.
. ll

In 1987, a minimum of two audlts were requiried, the first at the
time the statement to establish eligibility to participate in the
matching public funds program was filed, and the!second following the
primary election. For those who became involved in the general elec-
tion, a third audit was required after the electlon.

In future elections, the only mandatory audlt w1ll be the audit
following the filing of the initial eligibility statement. Other
audits will be conducted on an ad hoc basis, if'and when the circum-
stances sO warrant. The City of Tucson recently entered into a
contract with accounting consultants to undertake, the initial audit at
a cost of $865.00 per audit. Additional audits jare to be done on an
hourly fee basis. '

i

C. COUNTY OF SACRAMENTO

General Comment

: : o ! i :

The County of Sacramento enacted its public financing ordinance in
1986, after the voters approved a ballot measure authorizing the Board
of Supervisors to enact such an ordinance.2 ’ To date, no candidate has
elected to participate in the County's matchihg funds program, so
there is no track record concerning this ordinance. -

Contribution Limitations ‘ -

The ordinance limits all non-election-year contributions by a per-
son or an organization to $250.00 per year. Contributions during an
election year for primary ‘and general electlon candldates are limited
to $500.00 by any individual, $1,000.00 by'any organlzatlon, in each
election. ‘The maximum contributions, then, to candidates 1in general
elections, 'are $1,750.00 by any individual and $2 750.00 by an organli-
zation during a full four-year election cycle. %

The foregoling limitations are more restrlctive than those con-
tained in Proposition 73; however, Proposition 73 expressly allows for
more restrlctlve limitations.

2The text of Measure A, approved by the voters, read: "Shall
Section 15<B be added to Article V of the Charter of the County of
‘Sacramento to authorize the Board of Supervisors to adopt regulations
limiting contributions to, and expenditures by, candidates for County
elective offices, including authorization for the Board to provide

County funds to partially finance candidate!campaigns?"
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The County ordinance also contains aggregate limitations% of
$10,000.00 on the total contributions that any incumbent or candidate
may receive in any 51ngle non-electlon year, regardless of whether the
- candidate elects to participate in the matching public funds program.
An incumbent or candidate would therefore be required to refuse 'any
contributions once he or she has received the $10,000.00 total amount.
Presumably the purpose of this provision is to discourage accumulatlon
of campaign warchests. However, this off-election year limitation
presents serilous constitutional problems that are unlikely to w1th-
stand legal challenge.

Candidates who file statements of acceptance of publlc flnanc1ng
are limited to expenditures in the following amounts:

1. $75,000.00 in a primary or special election; and i

2. $75,000.00 in a general or special runoff election (fo? a
total expenditure -ceiling oi $150,000.00). ;

There is an exceptlon under the County ordinance to the fore901ng
expenditure limitations. If a candidate 1s not participating 1n“the
.public financing program and spends more than the 1limitation, then
limitations cease to be applicable to all other candidates. The ordi-
nance establishes a procedure for determlnlng that the expendlture
llmltatlons have been exceeded by a non—part1c1pat1ng candidate. :

Maximum Public Funding

Sacramento County will provide a candidate a maximum matchw of
public funds of $37,500.00 for a primary election, and $37,500.00 per
general election. Thus, a candidate who goes through both a primary
and general election is entitled to spend $150,000.00, and is entigled
to a maximum of $75,000.00 in matching public funds. The County will
match, on a dollar-for-dollar basis, contributions totalling $250.00
or less from a single source received after January 1 of an election
year, or during a special election or. a special election period. The
ordinance provides that "it is the intent of this section to provide a
County match of $250.00 even though the total contributions from a
single source exceed $250.00. Unlike the ordinances for Tucson and
Seattle, the County ordinance apparently does not limit the source of

contributions for which public matching funds will be paid. !

Eligibility for Receiving Public Matching Funds

At the time of filing his or her declaration of candidacy, the
County ordinance requires that each candidate file either a statement
- of acceptance of publlc financing or a statement of rejection of
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-public financing. If a candidate files a statement of rejection of
public financing, the opposing candidate who has;flled a statement of
acceptance of public financing may rescind ' ‘that statement and file a
statement of rejection  of public zlnanc1ng w1th1n a ten (10) day
period. < To be eligible for public financing, ‘a ‘candidate must have
filed a statement of acceptance of public f1nanc1ng and, 1n addition,
must meet tne tollow1ng requirements: - R '

1. The candidate must have raised,_afder!Jénuafy‘l of the elec-
tion year, or during a special election period,!at least $10,000.00,
consisting -of contributions totalling $250.00 or. less per source from
sources other than themselves, their spouses; or their dependent
children (the first $250.00 of contributions exceedlng $250. OO are
considered for Ellglblllty purposes) and { oo

2. The candldate 1s opposed by a candidate who has quallfled for
payments from the campaign reform fund, a candldate who 1s qualified
for public financing or who has raised, spent or has cash on hand of
$10,000.00 . or more. The County ordinance requlres that all can-
didates, regardless of whether or not they are participating in the
public financing program, provide notice when -they have received
. $10,000.00 or more. ) : ‘ . -

Disbursements of Matching Public Funds

| |
No matchlng public funds are disbursed prlor to January 1 of the
year in which the elect1on is to be held. ;

t

Use of Matching’Publis Funds

Matching publlc funds may only be spent |for the candidate's
“direct" campaign eXpendltures, defined asﬁlncludlng but not limited
to purcha51ng campalgn literature, media ,space or time, malllngs.
rental of campaign headquarters. The canaldates'optlng to participate
in the system may not use matching public funds or other contributions
for indirect campaign purchases, such as prov1d1ng a candidate's per-

sonal support or donating to another candidate's.campaign.
N , t .

' Administration‘

. . |

The County ordlnance places primary respon31b111ty on -the Regis-
trar of Voters for administration of thelpubllc campaign financing
program. The County Ordlnance also" imposes obligations on the
Auditor-Controller. ‘ ; i
?
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Reporting and Auditing : B ' . i

The County ordinance imposes reporting obllgatlons and not1f1-
cation requirements (e.g., notice that expenditures have exceeded
$75,000.00) on candidates in addition to those established by /the
Political Reform Act. The Registrar of Voters is obligated to under-
take a cursory review of all reports and statements filed. :The
Auditor-Controller has the authority to undertake further audits.
Candidates receiving public matching funds are subject to audits on a
random Dbasis, and there is a fifty percent (50%) <chance of béing
audited. : '

D. MODEL CAMPAIGN FINANCING ORDINANCE t
__OF THE LEAGUE OF CALIFORNIA CITIES N

Prior. to the passage of Proposition 73, the League of California
Cities promulgated, a "Model Ordinance for Campaign Financing: Limita-
tions," which includes pIOV151ons for public campaign financing. ThlS
office has been advised that, 1in light of the passage of Propos¥t1on
73, the League has withdrawn the model ordinance and is in the process
of redrafting it to eliminat® the conflicts resulting from the paséage
of Proposition 73.

i

'The program of public campaign financing in the model ordinance 1is
similar to the program established by the County of Sacramento, 'and
apparently was the model upon which the County ordinance was based.
Because " of the similarity Dbetween the County ordinance and the
League's model ordinance, the provisions of the model ordinance w111
not be summarized. ‘

In the discussion accompanying the model ordinance provisions
establlshlng a limitation on public funding, the League recommends 'the
use of a maximum dollar figure, rather than a ceiling based on a for-
mula such as that used by the City of Tucson (§.40/registered voter).
The League recommends against the use of formulas because of the
possibility of distortions, resulting 'in unrealistic or unde51rable
limits.

r . i o

REVENUE SOURCE FOR FUNDING o ;
OF PUBLIC CAMPAIGN FINANCING | §

All of the jurisdictions reviewed by this office fund their
public matching funds program out of the general fund.  None jhas
establlshed any type of tax or other mandatory measure to provide 'the
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funds necessary to administer and operate the matching public funds
program, although the City of Tucson has taken 'affirmative steps to
encourage and solicit voluntary contributions. Steps taken.- have
included, or will include, newspaper advertisements, solicitations to
particular 'groups or organizations, and s011c1tat}ons included in uti-
lity bills. These efforts have apparently met with limited success.

One suggestion offered at the December ‘Law and Legislation
Committee meeting was the imposition of a tax or levy on contributions
over a specified amount, with the proceeds>or the levy going to fund
the public campaign financing program. The Committee requested that
this oftlce analyze the enactment of such awhevyw

w

The proposed levy on large contributions raises serious constltu--'

tional problems, and this office does not belleve it would withstand
legal challenge. A levy on the exercise of important constitutional
rights 1is not 1likely to meet with judicial approval, particularly
where the levy would. result in the contrlbutor being required to
finance a program, or indeed even a candldate, that he or she did not
support. !

It has been suggested that, since a city may abfsolately prohibit

" contributions over a certain amount, it should also be able to allow

larger contributions, subject to a levy, the proceeds of which will be
used to fund a campaign financing program. The legal justification
for enacting contribution limitations 1is jto ayoid the problem, or
potential problem, of undue influence being exerted by individuals
making unduly large contributions to candldates. While contribution
limitations constitute a restriction on the First Amendment rights of
contributors, the courts have approved such .limitations because of the
compelling interest in preventing undue influence being exerted on
public officials. However, as indicated above, restrictions on First
Amendment rights must not only be justified by d compelling interest,
they must also be narrowly tailored. Unduly restrlctlve limitations
would undoubtedly be rejected by the courts; there needs to be a legi-
timate relationship between the contrlbutlon limitation and the evil
to be avoided. If the City were to allow larger contributions, but
subjected such contributions to a levy or other mandatory payment,
then a strong argument could be made that there is not the requisite
correlation between the contribution llmltatlon and the evil to be
avoided (undue influence). :
. ' f

In adaltlon to First Amendment challenges, which this office does
not Dbelieve, with any degree of optimism, could be successfully
defeated, ' a levy on large contributions faces several practical.
problems. First, if the levy on large contributions is to be enacted
with the proceeds earmarked and set aside for use for public campaign
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financing, then it would appear that this 'levy would constitute a
"special tax" for which two-thirds voter approval would be required.
Second, 1f the City enacts a levy on large contributions made directly.
to a candidate, the levy could be avoided by a contributor forming, or
making a contribution to, an independent committee. Contributions to
an 1ndependent committee would not be (and could not be) subject to
the levy, but would allow the contributor to achieve his or her gocal
of promoting the candidate's election. »

Given the legal as well as practical obstacles, this office recom-
mends against enactment of any form of tax or levy on contributions.

iv

EFFECTIVE' DATE FOR PUBLIC - '
CAMPAIGN FINANCING ORDINANCE

Assuming that public campaign financing is to be established for
City of Sacramento elections, sufficient lead time should be allowed
to 1mplemedt a system and to allow for resolution of ledjal issues. In
the case 0of the City of Tucson, the voters approved the charter amend-
ments allowing for public campaign financing in 1985, and financing
was first provided to candidates during the elections of 1987. The
City Council of Seattle enacted its ordinance in 1984, and first used
it during the 1987 elections. In the case of the County ot
Sacramento, the voters approved Measure A in 1986, and the Board of
Supervisors enacted its public campaign financing ordinance during the
same year. Although public matching funds were theoretically avail-
able for the 1987 elections, no!candidates opted to participate in the
program for that year, so the system has not yet been utilized.

Assuming that the public campaign financing ordinance 1s enacted
by the Council or the voters in 1989, it would be appropriate to pro-
vide for utilization of publlc campaign financing no sooner than the
1991 electlons. n

v

EXPENDITURE LIMITATIONS AND
LIMITATIONS ON PUBLIC MATCHING FUNDS

&

As summarized above, the jﬁrisdictions.providing for public cam-
paign financing have adopted a variety of expenditure limitations.
The City of Tucson bases its expenditure limitations on the number .of
registered voters at a time relevant to the election for which
financing 1s to be provided, while the County of Sacramento and the
City of Seattle establish dollar limitations. In the cases of Seattle
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b

and Tucson, the expendlture llmltatlons vary W1th the office in ques-

tion. '
. . 1
The expenditure limitations must be set at a level sufficient to
encourage candidates to participate in the matching public funds
program. The County of Sacramento has established expenditure limita-
tions of $75,000.00 for primary or special elections and $75,000.00
for general or special run-off elections. Seattle has established
limitations of $250,000.00 for Mayor and $75, 000.00 for City Council
seats. The limitations for the mayoral and City Council races in
Tucson in 1987 were approx1mately $76,000. 00 and $38 000.00, respec-
tively. ,
¥

The history of Sacramento elections suggest that. it may be
appropriate to establish different expenditure, limitations for the.

mayoral and the City Council races. In the 1987 election, the two
primary mayoral candidates spent approximately $275,000.00 and
$466,000.00. The three other candidates f0ﬂ the mayoral position, who
participated in the primary election, spent approx1mately $217,000.00,

$141,000.60 and $37,000.00. In the two contested races for Council
seats, the two candidates spending the most funds in one race spent
approximately $69,600.00 and $58,300.00, while those in the ‘other race
spent approximately $77,500.00 and $20, 200. 00.

At least two of the Jjurisdictions that do provide public campaign
financing provide for adjustment ot the expendlture limitations and
the level of publlc campaign r1nanc1ng due to inflation. 1If a system
of public campalgn t1nanc1ng is to be established, it could include a
similar provision or a provision allowing for, or requiring, the City
Council or other appropriate body to review the expenditure limita-
tions on a periodic basis to take into consideration inflation and
other circumstances. :

oo
VI . f

PUBLIC CAMPAIGN FINAN%ING |
FOR THE MAYORAL RACE ONLY
' y
It was suggested at the December 15, 1988 meetlng of the Law and
Legislation Committee that consideration be glven to . establishing a
public campaign fihancing program for the mayoral race only. Pre-
sumably, the reasons for such a limited program would be twofold:
(1) fiscal considerations; and (2) the fact that, in recent history,
the mayoral race has been several times more expen51ve than contested
City Council races.
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From a 1legal standpoint, there appears to be no problem with
enacting a public campaign tlnanc1ng program limited to the mayoral
race only. An alternative to this might be to establish different
levels of public campaign financing provided for the mayoral race and
the City Council races, as discussed above.

VII

VOTER SUPPORT FOR PUBLIC CAMPAIGN FINANCING '

In the June 1988 election, the voters approved both Proposition
68, which provided for a public campaign financing program for state
elective offices, as well as Proposition 73, which prohibits the
expenditure of public funds for political campaign purposes. As you
are aware, Proposition 73 passed by a larger number as well as percen-
tage of votes, and therefore prevails. The voters 1in Sacramento
County were consistent with the voters statewide. The breakdown of
the Citywide vote on Prop051t10ns 68 and 73 is not known at this time.

The subject of public campalgn financing was the subject of a
Countywide referendum in 1986. Measure A, which proposed amendment of

the Charter to permit public campaign financing, was approved by 61%

of the voters.

The Committee may wish to consider placing the issue of public
campaign financing on the ballot for an advisory vote.

VIII

EXPENDITURE LIMITATIONS FOR INITIATIVES;
RESTRICTIONS ON THE USE OF PAID SIGNATURE GATHERERS

The Committee requested an'opinion on the issues of (1) whether
the Clty could establish limitations on the amounts spent in support
of or in opposition to initiative measures, and (2) whether the City
could restrict the use of pala signature gatherers. Based on ex1st1ng
case law, the foregoing questions must be answered in the negatlve.

First, limitations on campaign expenditures, whether in support“of
a campaign or ballot measure, raise important First Amendment issues.
Buckley v. Valeo (1976) 424 U.S. 1, 46 L.Ed.2d 659; Citizens Against

Rent Control v. Berkeley (1981) 454 U.S. 290, 70 L.Ed.2d 492. The
U.S. Supreme Court has held that, absent a compelling governmental
interest, limitations cannot be placed on campaign expenditures. Id.
Additionally, even where compelling governmental interests exist,
legislation enacted to promote or achieve that governmental interest
must be narrowly drawn so as to be the least intrusive on the First
Amendment rights involved.
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In Buckley v. Valeo, supra, the Supreme Court addressed the con-
stitutionality of various prov1szons of the: Fedetral Election Campaign
Act . of 1970 and the accompanying provisions of ;the Internal Revenue
Code, The challenged legislation provided for, 1nter alla, (1) limits
on the amounts of contribution that could made by individuals, groups,
political committees, etc. to a single candidate for federal elective
office; (2) 1limits on independent expenditures by .individuals or
groups advocating the election or defeat:' of a. clearly identified
candidate for federal office; (3) limits, depending on the office
involved, on expenditures by a candidate for federal elective office
in a calendar year: (4) a voluntary system whereby pre51dent1al candi-
dates are furnished matching public funds forj their campaigns in
return for their agreement to limit their expenditures. The Supreme
Court upheld the contribution limitations, but struck down the expen-
diture limitation. With regard to the. contr1but1on limitations, the
Court found that the avowed purpose of these 11m1tat10ns, to limit the
actuality and appearance of corruption resulting 'from large individual
financial contributions, constituted a constltutlonally sufficient
justification. . However, the Court found that no adequate justifica-
tion existed for the expenditure 11m1tat10nsl and the resulting
limitations on the "amount" of protected. speech or expression of
ideas. ?

In First National Bank of Boston v. -Bellotti (1985) 435 U.S. 765,
65 L.Ed.2d 707, the Supreme Court addressed the constitutionality of a
Massachusetts law which prohibited certain. expenditures by banks and
certain business corporations for the purpose of influencing the vote
on referendum proposals. The Supreme Court strpck down the statute,
holding that the state could not prohibit corporatlone any. more than
it could preclude 1individuals from maklnggcontrlbutlons or expendi-
tures advocating the use of ballot measures. ' The Court relied on
Buckley to strike down the state legislative 1limits on advocacy
relating to ballot measures:

Referenda are held on issues, not candidates for
public office. The risk of corruption perceived in
cases 1involving candidates election! (citations
omitted) simply is not present in a popular vote on
a public issue. To be sure, corporate advertising
may 1influence the outcome of the vote; thilis would
be its purpose. = But the fact that advocacy may
pursuade the electorate 1is hardly a[ reason to
suppress it: The Constitution protects expre531on
which 1is eloquent no 1less than that which is
unconvincing.' Kingsley Int'l Pictures:v. Regents,
360 U.S. at 689 (3 L.Ed.2d 512, 79.S.Ct, 1362.) 435
U.S. at 790, 55 L.Ed.2d 707, 98 S.Ct. 1497,
(Emphasis added.)
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In Citizens Against Rent Control v. Berkeley, supra, the Supreme
Court addressed the constitutionality of a provision of a municipal
ordinance which established a limitation of $250.00 on contributions
to committees formed to support or oppose ballot measures. Relying on
its decision in Bellotti and Buckley, the Supreme Court struck down
the ordinance. The Court observed:

Contributions by individuals "'to support con-
certed action by a committee advocating a position
on ballot measure beyond question is a very signi-
ficant form of censure of political expression.

Whatever may be the state interest or degree of
that interest 1in regulating and limiting contri-
butions to or expenditures of a candidate's com-
mittees, there 1is no significant state or public
interest in curtailing debate and discussion of a
ballot, measure by placing limits on the contribu-
tions which in turn limit expenditures upon freedom i
of expression. ' :

454 U.S. 299; 70 L.Ed2d 500-501.

Given the foregoing, it 1is clear that a c¢ity may not establish
limitations on amounts that can be spent for or against initiatives or
ballot measures. Similarly, it does not appear that the City could
present any valid, compelling interest to justify a prohibition on the
use of paid signature gatherers.

Respectfully submitted,

JAMES P. JACKSON, City Attorney
BY’-W
- RICHARD E. ARCHIBA%%,
Deputy City Attorney )
' ' January 19, 1989
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